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THE  POSSIBILITY  OF  NEW  LEGAL  OBLIGATIONS. 

'*Omt  tkimg  iiake  to  U  eltar,  and  ii  is  ihit  ikat  pmb-^ 
!$€ polity  is  a  variabU  qmomiity;  ikoi  ii  must  vawy  and 
does  vory  wilh  ike  kobiis,  eapoaiies  Md  opportmmiiies 
^  ikepmbiier^ 

I. 

Legal  obligations  and  rights  are  the  expressions  of  our 
ideas  of  public  policy.  One  who  regards  the  law,  in  so  far  as 
it  is  just,  as  springing  from  inborn  and  necessary  conceptions 
of  right  and  wrong  has  but  to  turn  to  legal  history.  Let  him 
select  what  is  to  him  the  simplest  example  of  a  law  following 
natural  justice  and  trace  the  history  of  that  law.  He  will 
generally  find  his  own  ancestors  denying  the  obligation  which 
he  considers  binding  as  a  matter  of  necessary  intuition.  Take, 
for  instance,  the  rule  of  our  law,  that  he  who  has,  with  the 
skill  of  his  hands,  fiishioned  a  useful  article,  owning  the  arti- 
cle, has  a  right  to  the  proceeds  of  its  sale.  To  us  there  is 
nothing  which  seems  to  spring  more  from  the  inborn  neces- 
sities of  things.  We  brush  aside  the  fact  that  slavery  has 
existed  in  almost  every  society  which  the  world  has  known, 
on  the  ground  that  the  institution  is  a  wrong  and  contrary  to 
nature.  We  quote  with  approval  the  words,  of  Blackstone : 
**  It  b  repugnant  to  reason,  and  the  principles  of  natural  kiw» 
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2  THE  POSSIBIU-n'  OP  NEW  LEGAL  OBLIGATIONS. 

that  such  a  state  should  exist  anywhere.**  *  But  all  who  are 
familiar  with  our  legal  history,  know  that  this  rule  of  law, 
dc|x:nds  on  the  recognition  of  individual  existence.  In  prim- 
ativc  society  the  individual  only  exists  as  an  indistinguishable 
part  of  a  large  unit — his  family  or  his  tribe.  The  wrong  of 
Cine  member  of  a  iumily  can  be  wiped  out  by  the  death  of 
anifther  member,  or  a  payment  of  the  xv€rgeld  by  the  family 
<»f  the  wrongdoer  to  the  family  of  the  injured  party.  The 
G(k1s,  angry  at  the  sins  of  the  evil  members  of  a  tribe,  are 
propitiated  by  the  sacrifice  of  any  member  of  that  tribe.' 
1  hut  the  fruits  of  the  labor  of  the  individual  should  belong 
t(i  the  larger  unit  of  which  he  formed  a  part  is  as  natural  to 
one  stage  of  civilization  as  the  opposite  rule  is  to  us.  And 
both  rules  meet  the  requirements  of  a  sound  public  policy. 
In  early  stages  of  social  development  isolation  meant  exter- 
mination, or,  at  least,  precluded  any  advancement.  Only 
those  primitive  peoples  who  can  hold  together  overcome  the 
adverse  conditions  resulting  from  primitive  environment. 
Had  the  same  strong  feeling  of  individuality  existed  in  a 
primitive  society  as  in  our  own,  the  disintegrating  forces  would 
have  been  so  strong  that  it  would  have  been  impossible  to  have 
had  a  continuous  social  life,  and  man  could  not  have  lifted 
himself  out  of  barbarism.  The  rule  of  primitive  law  is  suited  to 
primitive  conditions.  On  the  other  hand,  once  society  has 
gotten  over  the  embryo  stage,  there  is  much  less  danger  of 
disintegration.  When  a  strong  sense  of  social  unity  has 
created  a  government  able  to  protect  the  individual  in  his 
rights,  and  hold  him  as  an  individual  responsible  for  his  acts, 
then  it  would  seem  that  the  highest  attainments  of  the  civili- 
zation were  only  compatible  with  a  wide  freedom  of  indi- 
vidual action. 

To  take  another  illustration.  The  two  fundamental  rules  of 
our  law,  the  right  of  private  property  and  the  freedom  of 
private  contract,  are  usually  accepted  by  us  without  question 

*  B.  !.,!».  4>3- 

*  In  India,  where  new  and  old  ideas  aie  blended,  in  the  dendng  eM 
cut,  the  gains  of  tdenoe  are  divisible,  that  ia,  belong  to  the  family  of  the 
worker  aa  a  whole,  when  gained  while  receiring  a  fiuaily  nudntenance : 
AlaMBi  V.  Ealnafhalam,  Madraa  H.  C  Rcpla.  5& 
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as  right,  because  they  correspond  to  the  conditions  of  our  life. 
Yet  neither  existed  in  feudal  times.  Dual  ownership  of 
property,  and  status  were  the  fundamental  conceptions  on 
m-hich  feudal  society  rested.  The  vilLiin  did  not  own  the  land 
he  tilled  or  the  cattle  with  which  he  tilled  it.  Both  bclon«;cd. 
in  one  sense,  to  the  lord,  yet  the  lord  had  to  give  him  the  land 
and  the  cattle.  The  villain  could  not  leave  the  land,  and 
contract  with  another  lord.  Nor  did  he  want  to.  Fits 
desire  was  to  obtain  a  fixed  .status  in  the  community ;  not  to 
be  free,  but  to  owe  certain  services  to  some  one.  To  be  free, 
—that  is,  without  a  lord  who  would  be  responsible  for  him, 
was  to  be  Jtfma,  a  fugitive,  and  the  words  of  Athelstan  must 
have  had  an  ugly  sound ;  '*  let  whoever  can  come  at  him  slay 
him  as  a  thief.** ' 

The  desirability  of  the  sole  ownership  of  property,  the  free- 
dom to  contract  at  will,  wear  different  aspects  in  different 
stages  of  social  progress.  Our  ideas  of  the  desirable  are  the 
result  of  our  conditions.  There  is  no  legal  conception,  how* 
ever  apparently  fundamental,  which  time  with  its  changes  may 
not  alter. 

The  thought  here  expressed  receives  almost  universally  a 
partial  recognition.  Most  men  of  education  can  point  out  the 
main  lines  of  development  of  the  more  fundamental  of  our  legal 
conceptions.  But  it  is  curious  to  observe  that  .so  few  recognize 
the  possibility  of  any  further  change  in  the  conditions  of  life 
which  may  afl»!ct  a  further  radical  change  in  our  ideas.  Rousseau 
and  his  ibllowers  regarded  the  complete  freedom  of  the  indi* 
vidual  from  governmental  restraint  as  the  final  goal  of  civiliza- 
tion. Spencer,  in  spite  of  his  half  discovery  of  the  principle 
of  evolution,  regards,  the  formula,  that  every  man  should  have 
all  the  liberty  that  does  not  interfere  with  the  equal  liberty  of 
any  other  man,  as  being  continuingly  necessary  to  all  future 
progress.  It  is  not  that  these  men,  and  they  are  typical  of  a 
large  class,  do  not  look  for  further  progress.  They  are  apos- 
tles of  progress.  But  that  progress  is  always  to  be  conditioned 
on  the  recognition  of  some  idea  concerning  society,  govern- 
ment or  the  individual.     If  we  look  at  this  idea,  we  will  gene- 

■AthdM,  IL,  See  a,  died  IB  Andrews  Old  Saxon  MMMir,  is,  ti^ 
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rally  find  that  their  belief  in  it  is  due  to  the  fact  that  it  satisfies 
the  best  views  of  present  public  policy  based  on  existing;  con- 
ditions. Take  the  example  of  the  two  men  we  have  mentioned. 
The  government  which  governed  least  was  the  best  govern- 
ment for  the  eighteenth  centu  ry .  Liberty  of  opport u  nity ,  econo- 
mic as  well  as  political,  has  been  the  highest  duty  of  society 
in  the  nineteenth  century.  Will  it  not  be  strange  if  changing 
conditions  will  not  push  some  other  idea  forward  as  funda- 
mental to  the  mind  of  the  men  of  the  twentieth  century  ?  The 
explanation  of  the  mental  attitude  of  which  we  speak  lies  in 
the  fact  that  before  they  have  projected  their  fundamental  idea 
forward  as  the  sine  ^ua  hoh  of  human  progress,  they  have  read 
it  back  into  history,  making  history  one  long  proof  of  how 
much  better  society  as  a  whole  would  have  been  at  every 
stage  of  its  development,  had  it  realized  the  beauty  of  the 
fundamental  principle.  Rousseau  shows  the  advantage  of 
freedom  at  all  stages,  of  progress,  and  Spencer  points  to  the 
survival  of  the  fittest  among  all  animal  life  wherever  the  fullest 
liberty,  compatible  with  equality,  is  allowed.  Had  these  men 
not  been  engrossed  in  explaining  their  respective  theories,  they 
would  have  seen  that  many  stages  of  past  development  were 
made  possible  by  the  practical  application  of  principles  the 
reverse  of  their  own.  Thus,  the  rise  of  the  chief  in  the  village 
community  made  it  possible  for  the  Western  world  to  move  out 
of  primitive  communism,  and  take  its  first  great  step  in  pro- 
gressive civilization.  Yet  the  rise  of  the  chief  destroyed  equality, 
and  curtailed  the  liberty  of  the  great  mass  of  the  community. 
The  result  was  great  opportunity  to  the  few,  and  the  condition 
fitted  the  needs  of  the  time.  The  Greek  never  passed  the 
stage  which  makes  economic  inequality  essential  to  progress. 
Plato,  therefore,  as  our  own  publicists,  reading  history  and  all 
future  in  the  light  of  the  conditions  which  confronted  him, 
made  the  slavery  of  the  many  the  basis  of  his  "  Republic." 

What  is  true  of  the  theories  of  Spencer  is  true  of  Rous- 
seau. Great  upward  movements  of  our  race  have  been  the 
result  of  a  practical  application  of  ideas,  the  exact  opposite  ol 
that  advocated  by  his  school.  Thus,  in  the  Middle  Ages,  we 
find  the  evils  of  feudalism  dying  before  a  strong  central  gov- 
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•cramcnt.  The  great  architectural  triumphs  of  that  age  and 
the  beauty  of  the  work  of  the  artisans  generally,  bespeak  the 
£ict  that  the  guild,  with  its  direct  interference  with  trade,  pro^ 
duccd  laborers  who  must  have  gotten  something  out  of  life 
which  ours  do  not  get,  to  give  so  much  to  their  art  However  ill- 
suited  the  old  mercantile  system  was  to  the  last  century,  some- 
how a  few  centuries  back,  a  country  which  maintained  the  bal- 
ance of  trade  in  its  favor,  was  the  successful  country.'  The 
result  of  all  which  is,  that  what  is  good  for  us  may  not  have 
been  good  for  our  ancestors,  or  be  of  advantage  to  our  de- 
scendants. A  genera]  recognition  of  this  idea  will  have  sev- 
eral beneficial  results.  It  will  improve  our  historical  sense, 
and  stop  shallow  criticism  of  our  ancestors  for  not  following 
what  we  think  is  the  only  right  way.  Again,  il  will  enable 
those  who  discuss  the  value  of  any  idea  concerning  law  or 
govenmient  of  men  to  select  the  phenomena  which  can  throw 
light  upon  it 

II. 

If  all  our  rules  of  law,  no  matter  how  fundamental  are  sub- 
ject to  change,  with  changing  conditions,  it  may  not  be  a 
wholly  profitless  task  to  inquire  whether  there  arc  any  changes 
going  on  around  us  which  forbode  a  change  in  some  of  our 
fundamental  legal  conceptions.  There  arc  many  things  which 
are  new  in  the  nineteenth  century.  Industrial  organization 
has  undergone  a  profound  change.  With  the  general  nature 
of  the  industrial  change  of  our  time  all  are  familiar.  It  is  the 
consolidation  of  the  direction  of  industry  in  a  few  hands.  Where 
there  were  at  the  beginning  of  the  century  small  establishments, 
there  are  now  large  works ;  involving  the  concentration  of  an 
enormous  amount  of  labor  and  capital.  These  changes  have 
not  gone  on  equally  in  all  branches  of  production.  In  agri- 
culture there  has  been  comparatively  little  development  in  the 
direction  indicated.  In  transportation,  the  manu£icture  of 
sugar,  the  production  of  oil.  anything,  in  short,  where  the  capital 
necessary  to  produce  any  commodity  at  all  is  large,  the  con- 
solidation of  the  direction  of  the  industry  in  the  hands  of  a 

■  TUi  MMrtioa  is  still  •  woL^tCt  of  diqwte.  8w  wmirm,  CvBaiaglMyB's 
"'Gfowtfi  of  Bnflidi  Indnstry  and  Commem.*' 
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few  is  complete.  Other  industries,  where  Urge  capital  to  pro-> 
duce  some  result  is  not  necessary  do  not  seem  to  escape  the 
tendency  of  the  time.  The  small  retailer  gives  place  to  the 
lar^e  department  store ;  within  the  last  few  years  the  entire 
boot  and  shoe  production  has  passed  out  of  the  hands  of  those 
who  make  boots  and  shoes  to  order  and  into  the  hands  of  the 
ready  made  shoe  manufacturer.  We  might  go  on  muldplying^ 
^miliar  instances  ad  infimtum^  but  the  main  &ct  remains — the 
real  control  of  industry  in  many  of  its  branches  is  in  the  hands 
of  a  few  individuals  or  corporations. 

Because  law  is  the  outcome  of  our  environment,  and  because 
there  are  new  conditions,  it  does  not  necessarily  follow  that 
any  very  radical  change  b  going  to  take  place  in  our  law. 
The  change  from  stage  coaches  to  railroads  made  a  vast  difler- 
ence  in  our  means  of  transportation,  but  it  did  not  introduce 
any  new  prindples  into  the  law  -relating  to  the  carrier's  liabil- 
ity for  the  safety  of  the  goods  committed  to  his  care.  But  on 
the  other  hand,  as  I  have  tried  to  show,  all  law  does  depend 
on  the  proper  public  policy  for  the  conditions  which  exist,  and 
the  changes  in  the  conditions  of  life  which  have  been  going  on 
for  the  past  eighty  years  are  great  enough  to  produce  the 
most  profound  changes  in  our  law. 

Industry  may  be  said  to  consist  in  the  production  and  ex- 
change of  commodities.  Production  requires  land,  labor  and 
capital.  The  eHirefiremeur  is  the  man  who  organizes  the  forces 
of  production,  and  who  owns  and  sells  the  completed  product. 
The  industrial  changes  of  which  we  have  been  speaking  are 
changes  which  affect  primarily  the  entrepretuwr.  At  the  be- 
ginning of  the  century  the  laborer  worked  for  wages  and  he 
still  works  for  wages.  The  position  of  capital  is  substantially 
the  same.  The  intnfrenewr  alone  has  changed.  Relatively 
he  han  become  a  less  numerous  class.  As  an  individual  and 
on  the  average  he  employs  more  men  and  he  selb  more  pro- 
duct If  there  is  to  be  any  change  in  our  law  as  a  result  of 
our  new  industrial  life,  it  is  to  be  in  the  relation  of  the  entrt* 
pretumr  with  those  with  whom  as  nunfremwr  he  conncs  in 
contact ;  that  is  the  laborer  and  the  purchaser  of  his  goods. 
We  need  not  expect  to  find  any  change  in  the  relation  of 
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'onc  laborer  to  another,  or  of  one  purchaser  to  another  pur- 
chaser. 

In  our  present  law  the  relation  of  the  enirefrtneur  to  hb 
men  on  tiie  one  hand,  and  the  purchaser  of  the  completed 
product  on  the  other,  is  a  purely  contractual  relation.  It  is 
an  exchange  of  goods  for  money,  or  ser\'tces  for  money,  on 
die  basis  of  a  contract  determined  between  the  parties.  The 
emtnpreneur  has  a  right  to  contract  with  whom  he  pleases  for 
the  work  that  he  wants  done,  and,  owning  the  completed 
product,  he  can  sell  it  for  the  best  price  that  he  can  get  The 
common  law  recognizes  no  obligation  on  the  part  of  the  work- 
men to  labor,  or  the  cnireprcneur  to  employ  him  or  pay  him 
any  certain  wages.  There  is  no  obligation  on  the  enirtfreneur 
to  part  with  his  goods  at  a  reasonable  price. 

The  question  which  I  desire  to  examine  is  this—Have  the 
industrial  changes  of  which  I  have  been  speaking  aflcctcd,  or 
are  they  likely  to  afiect,  the  legal  relation  between  the  entrc^ 
preneur  and  the  purchaser  of  goods  on  the  one  hand,  or  the 
laborer  on  the  other ;  and  first  to  turn  to  the  entrefreneur  as  a 
seller  of  the  completed  commodity. 

III. 
The  common  law  has  always  regarded  trade  as  of  sufficient 
public  importance  to  set  aside  the  right  of  those  who  are 
engaged  in  it  to  do  exactly  as  they  please.  The  restrictions 
of  the  common  law  have  not  been  directed  to  contracts 
between  the  seller  and  the  buyer,  but  to  contracts  between 
sellers  or  producers  among  themselves  to  limit  competition. 
Ever  since  the  reign  of  Henry  V.,*  and  probably  from  the 
time  that  trade  was  important  to  the  State,  an  agreement 
between  two  persons  to  restrain  one  of  them  from  exercis- 
ing a  particular  trade  or  calling  has  been  prima  fade  iIlegaL' 
The  ground  of  this  interference  with  the  right  of  free  contract 
has  been,  as  a  rule,  the  familiar  maxim  that  *'  competition  is 
the  life  of  trade."*' 

>  a  H.  v.,  pi.  as. 

'Homer  V.  Gfmv«a»  7  Bhi^  73S t  Morrto  Ran  OoiA  Oo^  v.  Btfdar  Goai 
-OOL,  6S  Fk.  175. 

'Hooiwr  9.  Vaadewitcr,  4  I>«b1o  (M.  Y.)  349^ 
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Thus  Judge  Mcllvaine,  in  Saii  Lake  CUy  v.  Guikerie}  saysr 
'*  I'ublic  policy  unquestionably  lavors  competition  in  trade  to 
the  end  that  its  commodities  may  be  oflcred  to  the  consumer 
as  cheaply  as  possible,  and  is  opposed  to  monopolies,  which 
tend  to  advance  market  prices,  to  the  injury  of  the  general 
public." '  Mr.  Arthur  T.  Hadley  has  an  interesting  article  in 
the  Yale  Revuw?  in  which  he  points  out  that  while  "the 
Roman  Law  allowed  free  determination  of  prices  as  a  conse- 
quence of  the  unrestricted  right  of  private  property,  the  G>m- 
mon  Law  encouraged  it  as  a  means  of  supplying  a  market 
more  fully  and  feirly  than  could  be  done  in  any  other  way. 
The  common  law  both  in  its  rule  and  exceptions  rccogniie 
the  public  commercial  end,  which  the  Roman  Law  did  not** 
The  Roman  Law  left  trade  unrestricted  because  trade  was  of 
comparatively  slight  importance  to  the  Roman  people.  A  large 
portion  of  the  industrial  activity  of  Rome  was  the  work  of 
tliose  whose  products  were  consumed  by  their  own  masters- 
Trade  was  not  as  it  is  with  us  the  life  of  the  state. 

Not  only  have  the  G>urts  refused  to  enforce  contracts 
between  two  or  more  producers  regulating  their  output,  or 
controlling  prices,  but  both  the  United  States  and  the  several, 
states  have  passed  laws  making  such  contracts  between  pro- 
ducers indictable  offences.  None  of  our  Courts  have  intimated 
that  these  acts  are  unconstitutional  as  depriving  the  producer 
of  his  natural  rights.*  The  spirit  which  passes  these  acts,  and 
the  spirit  which  accepts  them  as  unquestionably  unconstitu- 
tional, is  the  same  spirit  which  led  Judge  Hull  in  the  case 
from  the  Year  Books,  where  the  plaintifT  sought  to  enforce  an 
agreement  of  the  defendant  not  to  exercise  his  trade  as  a  dyer 
for  half  a  year,  to  exclaim :  **  per  dUu  d  U  pUdnHf/mt  id,  if 
irratU  fris0H,tangiiui/aii  finioirqy;*  aiid'whidx  led  Chief 

I3S  Ohio,  661 


'  Jad«,  however,  hA^  doubted  the  validity  of  this  mesiin ;  eee  Fer* 
kiu  V.  Ljnuui^  Mati.  $%t,  sad  ceset  cited  hf  Mr.  G.  8.  Pittefsoo  fai 
hit  woth  OB  ''The  Low  of  Cotttncts  in  Rcstniot  of  Tkade.'* 

•VoLL,|i.s6(lU]r,  189s).  SeeferedieeoHioaorthieifticleoMhr 
the  pfcteat  aathor  on  '*  Can  Piricei  he  Regalaicd  hy  X^w,**  ^s  Am.  X«aw 
Rao.  ft  RSV.  9. 

People  9.  Mofth  Elm  8«gsr  lU&Jag  Ca,  54  Boa.  (K  yT)  334- 
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Justice  Parker,  in  Jlfitckeii  v.  Rtynolds}  to  declare  that.  "  to 
obtain  the  sole  exercise  of  any  trade  Uiroughout  England  was 
a  monopoly  and  a  crime.**  Thus,  the  State  has  always 
regarded  one  who  trades  as  engaged  in  an  occupation  in 
which  his  freedom  of  contract  is  limited,  whenever  the  exer- 
cise of  that  freedom  interfered  with  the  established  views  of 
what  was  public  policy  for  the  trade  as  a  whole.  It  being 
considered  that  combinations  among  producers  tending  to 
control  a  market,  are  prejudicial  to  the  interests  of  the  people, 
any  act  having  this  effect  is  more  or  less  a  crime.  In  this 
instance  the  welfare  of  the  State  overrides  the  sacredness  of 
the  right  of  private  contract. 

It  must  be  borne  in  mind  that  contracts  in  restraint  of  trade 
are  declared  illegal,  not  because  an  agreement  between  pro- 
ducers has  any  inherent  viciousncss,  but  because  it  tends,  by 
stifling  competitions  between  producers,  to  create  a  monopoly, 
placing  the  community  which  purchases  the  product  at  the 
mercy  of  the  seller.  Where  the  agreement  has  not  this  result 
it  is  upheld  by  the  court.' 

Thus,  the  answer  of  the  early  common  law,  and  of  our 
modem  law,  as  £ir  as  we  have  followed  the  early  spirit,  to  the 
tendency  toward  centralization  in  modem  industry,  is  that 
when  that  centralization  takes  the  form  of  an  agreement 
between  individual  producers  to  submit  to  a  joint  control  over 
their  several  businesses,  the  law  will  meet  the  economic  ten- 
dency by  declaring  it  illegal. 

Prior  to  the  last  few  years,  agreements  in  restraint  of  trade 
of  the  kind  discussed  in  the  cases  was  the  only  way  in  which 
a  monopoly  could  be  created  in  an  industry.  But  the  increased 
familiarity  of  the  business  world  with  the  joint  stock  com- 
pany, or  business  corporation,  has  now  rendered  it  possible  for 
a  monopoly  to  be  secured,  not  by  the  agreement  of  distinct 
producers,  but  by  the  creation  of  a  corporate  entity  as  the  sole 
producer.  Take,  for  insUnce,  the  American  Sugar  Refining 
Company.      This  corporation  produces    practically  all  the 

■iP.WiUStfiiiL 

'Wkkcn9.Bvui%3T.  &J.318:  DiMnond  MrtBh  Co*  r.  »««ber,  106 
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su};ar  in  the  United  States,  yet,  in  the  old  sense  of  the  word, 
it  is  not  an  agreement  in  restraint  of  trade.  The  different  pro- 
ducers of  sugar  sold  out  to  the  corporation.  They  did  not 
agree  not  to  re-enter  the  sugar  refining  business,  yet  business 
conditions  make  such  a  re-entry  out  of  the  question. 

The  result,  which  has  caused  the  courts  from  the  earliest 
times  to  declare  contracts  in  restraint  of  trade  illegal,  exists. 
The  contract  is  absent,  but  the  buyer  is  none  the  less  at  the 
mercy  of  the  seller.  There  are  two  ways  in  which  the  buyer 
can  be  protected.  Either  the  law  can  say  that  tlie  ownership 
by  an  individual  or  a  corporation  of  all  or  substantially  alt.  the 
means  of  production  in  a  particular  industry  is  illegal,  or 
the  State  can  undertake  the  work  of  fixing  the  maximum 
charge  for  the  products  of  the  industry. 

In  regard  to  laws  rendering  illegal  the  acquirement  by  one 
person,  natural  or  artificial,  of  all  the  means  of  production  in 
a  single  industry,  it  may  be  pointed  out,  that  this  is  an  attempt 
to  make  law  run  counter  to  what  seems  to  be  a  natural 
economic  tendency.  The  success  of  such  legislation  may  well 
be  doubted.  Even  if  such  success  were  possible,  it  might  be 
sacrificing  a  great  good  to  prevent  one  evil.  In  &vor  of  the 
single  producer,  it  can  be  urged  that  competition  is  ever 
producing  the  ruin  of  some  of  the  competitors ;  that  pro- 
duction is  cheapened  by  consolidation  ;  that  while  competition 
may  be  the  life  of  trade,  it  often  kills  the  trader,  and  that  a 
society  whose  industries  are  not  subject  to  great  fluctuations, 
means  a  society  in  which  the  people  are  happier.  There  is 
something  in  this  argument  But  the  thing  which  chiefly 
concerns  us  here  is  the  legality  or  practicability  of  such 
legislation  from  a  purely  legal  point  of  view.  As  fiir  as  a  law 
limiting  the  amount  of  a  certain  kind  of  property  which  an 
individual  can  acquire  is  concerned,  our  courts,  would  certainly 
declare  it  unconstitutional.  The  right  of  a  man  to  pursue 
happiness  is  synonymous  with  his  right  to  acquire  property, 
and  the  right  to  pursue  happiness  is  written  in  every  State  con- 
stitution. The  Fourteenth  Amendment  has  placed  it  to  some 
extent  under  the  protection  of  the  Federal  Government.  The 
attitude  of  our  Federal  judges  towards  such  legislation  is 
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ufidoiibtrdly  hostile.  Take,  for  instance*  the  expression  of  the 
memben  of  the  Supreme  Court  of  the  United  States  regarding 
the  graded  income  tax  law  passed  by  the  Fiftieth  Congress. 
Justice  Field  says :  "  The  income  tax  under  consideration  is 
marked  hy  discriminating  features  which  aflect  the  whole  law. 
.  .  .  .  Whenever  a  distinction  is  made  in  the  burdens 
a  law  imposes  or  in  the  benefit  it  confers  on  any  citizens  by 
reason  of  their  iMrth  or  wealth  or  religion,  it  is  class  legislation, 
and  leads  inevitably  to  oppression  and  abuses  and  to  general 
unrest  and  disturbance  in  society.*''  While  Mr.  Justice  Fuller 
says:  "  Not  that  it  (the  law)  is  not  open  to  abuse  by  such  de- 
duGtkxis  and  exceptions  as  might  make  taxation  under  it  so 
wanting  in  uniformity  and  equality  as  in  substance  to  amount 
to  a  <lcprivation  of  property  without  due  process  of  law.**'  If 
this  was  the  courts  attitude  toward  a  graded  income  tax  we 
may  know  what  it  would  be  towards  ati  act  limiting  the 
amount  of  property  which  an  individual  could  acquire  in  busi- 


In  regard  to  laws  limiting  the  amount  of  property  held  by 
corporations,  the  peculiar  relations  of  our  State  and  national 
government  make  the  diflficulties  in  the  iace  of  such  legisla- 
tion practically  insuperable.  The  United  States  cannot  limit 
the  property  held  by  a  corporation  or,  in  lact,  aflect  the  busi- 
ness of  producing  in  any  way.'  Each  State  could  limit  the 
corporations  in  its  own  State,  but  it  cannot  control  the  action 
of  other  States.  A  policy  limiting  the  amount  of  property  to 
be  acquired  by  a  corporation,  to  have  any  hope  of  success^ 
must  be  adopted  by  all  the  States.  But  our  States  have  never 
yet  shown  sufikaent  vitality  to  construct  joint-state  legislation. 
Any  State  which  attempted  to  pass  such  legislation  by  itself 
would  find  that  the  result  of  its  legislation  would  be  the 
exodus  of  capital  and  energy  from  the  State.  Lastly,  it  may 
be  seriously  doubted  how  far  such  legislation  could  aficct  cor- 
porations already  formed,  and  not  impair  the  obligation  of 
contract  with  the  corporation  contrary  to  the  mandate  of  the 

■PoOoclc  9.  FuroMrs  Loaa  sad  Tnut  Co.,  157  U*  8"  S9^ 
*RchcaiiBf,  158  U.  8.  601,  pp..  6^^^ 
•UaHsdaistMr  B.CKBighi*Oo..  is6U.8.x. 
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Federal  Constitution.  From  whatever  side,  therefore,  eco- 
nomic or  legal,  which  we  regard  the  question,  we  are  forced 
to  the  conclusion  that  if  the  consumer  is  to  be  protected,  it 
must  be  from  the  side  of  price  regulation,  and  not  by  an 
attempt  to  force  back  the  wheels  of  economic  change,  and 
n.'-crcate  a  multitude  of  producers  competing  with  each  other. 

I'ricc  regulation  has  thn  advantage ;  it  gets  at  the  evil  pro- 
duced by  the  monopoly  directly.  As  has  been  stated,  the 
evil  from  the  consumer's  point  of  view  is  not  the  combination, 
neither  is  it  the  control  of  an  industry  by  a  single  person,  but 
the  resultant  position  of  all  buyers  who  can  buy  only  from  one 
.seller.  The  recognition  of  the  right  of  the  State  to  regulate 
prices  would,  in  one  sense,  be  a  recognition  of  the  old  prin- 
ciple of  the  law  that  he  who  enters  a  trade  must  be  limited  in 
his  right  of  contract  where  such  limitation  is  necessary  to 
secure  to  the  consumers  reasonable  prices,  that  is,  prices  not 
greatly  in  advance  of  the  cost  of  production.  On  the  other 
hand,  it  would  be  a  recognition  of  a  dbtinctly-new  right  on 
the  part  of  the  buyer,  and  a  corresponding  obligation  on  the 
part  of  the  seller ;  the  one  to  have  and  the  other  to  sell  at  a 
reasonable  price.  While  many  will  ask,  will  not  the  industrial 
changes  going  oh  around  us  make  the  recognition  of  the  right 
and  obligation  necessary,  none  will  deny  the  profound  change^ 
which  will  result  in  our  most  fundamental  conceptions  of 
private  law. 

The  Legislature  and  the  couru  have  taken  a  long  step  for- 
ward in  the  recognition  of  such  a  right  For  many  years  the 
States  have  regulated  the  rates  of  &re  charged  by  railway 
companies.  The  Supreme  G>urt  of  the  United  States  has 
upheld  this  legislation,'  though  the  right  to  regulate  interstate 
fare  has  been  denied  on  the  ground  that  such  regulation  was 
a  matter  exclusively  for  the  federal  government  under  the 
commerce  clause  of  the  Constitution.'  The  courts  have 
recognized  the  right  of  the  public  to  a  reasonable  charge  in 
the  absence  of  any  legislatkm  on  the  subject*    In  Mmtm  v. 

*  CbicaffD,  Bnrlinstoa  ft  Qniacr  R.  R.  Ca  v.  Iowa,  94  U.  8.  iss* 

•  Wabath,  St.  Lonis  ft  Padfic  RsflnMd  Co.  v.  XUinob,  118  U.  sTm?* 
*Co«dea  r.  Pacific  Coast  8. 8.  Co.,  99  PiM.  Rop.  873 ;  RattiMdCoBi- 

pany  v.  Sutten.  L.  R.  4  K.  U  t}jL 
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JfRnm^  the  Supreme  Court  upheld  the  constitutionality  of  an 
act  declaring    all    grain  warehouses  public  warehouses  and 
regulating  the  charges  for  the  storage  of  grain.     The  grounds 
of  the  decision  were  stated  by  Chief  Justice  Waitc.     He  sa'd 
tliat  there  existed  a  practical  monopoly,  and  that  the  business 
of  grain  storage,  as  a  whole,  was  essential  to  the  proper  hand- 
iitig  of  the  grain  of  the  country-.     This  decision  has  been  twice 
<&lfirmcd  by  the  court,  in  Btaid  v.  New  York*  and  Brass  v. 
'Stoestr}     In  both  these  cases,  we  have  a  dissent  opinion  by 
Kir.  Justice  Brewer,  in  which  Mr.  Justice  Field  and.  in  the 
Isist    case,    Justices    Jackson  and   White  concurred.*     The 
ground   of   the  dissent  is  set  forth  by  Mr.   Justice    Brewer 
isi  Sudd  V.  New  York,     He  draws  a  distinction  between  a 
public  use  and  public  interest     A  public  use  is  a  use  which 
'Uie  State  alone  has  a  right  to  create  and  maintain.    A  high- 
^^ray  is  an  example  of  such  a  use.     If  an  individual  does  that 
^work,  he  is,  pro  tanto,  doing  the  work  of  the  State.     *'  The 
State  doing  the  work  fixes  the  prices  for  the  use.     It  does  not 
lose  the  right  to  fix  the  price,  because  an  individual  volun- 
tarily undertakes  to  do  the  work." 

This  public  use  is  very  diflerent  from  a  public  interest. 
There  is  scarcely  any  property  in  the  use  of  which  the  public 
has  no  interest.  In  reply  to  the  suggestion  that  there  is  a 
monopoly,  and  that  justifies  legislative  interference,  he  points 
out  that  there  are  two  kinds  of  monopolies,  one  of  law  and 
one  of  fact.  The  former  exists  when  exclusive  privileges  are 
granted  by  the  State.  "A  monopoly  of  fact  any  one  can 
break  .  .  .  Government  can  prescribe  compensation  .  .  . 
-only  when  the  property  is  in  &ct  devoted  to  a  public  use.** 

**  It  may  be  noted  here  that  Mr.  Justice  Field  dissented  in 
Mmnm  v.  tlUnais.    He  also  dissented  in  the  Granger  Caus, 

H3U.8.SI7. 

'm  U.  &  191. 

*t1»e  eoofft,  thciefan,  stood  6ve  to  §imr.  It  b  curious  to  note  that 
Mr.  Justice  Browa,  win  dimutcd  ia  Budd  v.  Now  York,  docs  not  di*> 
•cut  la  the  later  case.  Had  he  done  to,  the  principle  in  Minncaou  v, 
niiaota  would  have  twea  overruled,  aad  the  richt  of  the  Slate  to  re- 


rdale  prieea  dedarad  to  be  limited  to  occupalmw  in  which  the  rixht 
«f  cudaeat  dooiata,  or  aoaw  other  attritmie  of  lofeiuigaty,  waa  a  wo 
««T  fer  the  praoecntiOB  of  the  t     ' 
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Ckkag0,  BmHimgtm  &  Qtamj  IL  R.  Co.,  and  oChcn  follow* 
ing  Mmmm  v.  Ittinms^  which  upheld  the  right  of  a  State  to 
regulate  the  charge  of  railroads.  In  one  of  these  cases,  St^iu 
V.  Wisconsin  (p.  i8l),  he  gives  as  his  reason  for  his  dissent 
that  it  takes  the  property  of  the  corporation  without  due 
process  of  law.  "  Of  what  avail.'*  he  asks,  *'  is  the  constitu- 
tional provision  that  no  State  shall  deprive  any  person  of  his 
property  except  by  due  process  of  law,  if  the  state  can,  by 
fixing  the  compensation  which  he  may  receive  for  its  use,  take 
from  him  all  that  U  valuable  in  the  property?  "  He  draws  no 
distinction  between  a  railroad  company  and  another  business 
not  requiring  the  exercise  of  the  right  of  eminent  domain,  or 
between  a  public  and  a  private  business.  The  Court,  in  the 
case  of  Ckuago,  MUwamkee  it  St,  Paml  Railway  Co.  v.  JMm- 
Hisota,^  declared,  Mr.  justke  Field  concurring,  that  the 
regulation  in  rates  must  be  reasonable,  and  that  the  Courts 
were  the  only  ultimate  determinators  of  what  was  a  rea- 
sonable rate.  The  objection  urged  by  Mr.  Justice  Field 
against  the  Grangtr  Caus,  that  the  principle  would  result  in 
the  confiscation  of  railroad  property,  therefore  fiills.  The 
present  objection  to  Mmtm  v.  lUhuis^  which  proceeds  on  the 
ground  of  a  distinction  between  the  companies  doing  the  work 
of  the  State,  was  not  thought  of  until  some  time  afbr  that  case 
was  decided.  No  case  preceding  Budd  v.  New  York,  makes 
any  mention  of  such  a  distinction.  The  distinction,  however,, 
would  be  likely  to  occur  to  one  who  read  the  authorities  dted 
by  Chief  justice  Waite  in  Mkna  v.  lUiMois.  The  first  English 
authority  dted  is  Lord  Chief  Justice  Hale's  treatise,  **  De  Por- 
tibus  Maris,"  i  Harg.  Law  Tratcts,  6.  The  author  is  speaking 
of  the  right  to  regulate  prices.  He  then  says, "  If  the  king  or 
subject  have  a  public  wharf,  into  which  all  persons  that  come- 
to  that  port  must  come  .  .  .  because  they  are  the  whartii  only 
licensed  by  the  Queen  ...  or  because  there  is  no  other 
wharf  in  that  port,  as  it  may  fidl  out  where  a  wharf  is  newly 
erected;  in  that  case  there  cannot  be  taken  aibitraiy  and 
excessive  duties  ...  but  the  duties  must  be  reasonable  and 
moderate.**  This  it  the  hw  to-day :  Easmimir  v.  Peaplt^ 
*  iM  V*  &  4i<'         '  147  QL 1^ 
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The  other  English  authority  is  the  case  of  AUhmU  v.  imgiis} 
dcdded  in  1810,  and  to  it  may  be  traced  a  suggestion  of 
the*  idea  that,  in  order  to  regulate  the  price,  there  mutt 
be  a  monopoly  in  law.  A  dock  company  owned  a  ware- 
house  situated  on  one  of  its  docks.  An  Act  of  Parlia- 
ment permitted  the  storage  of  wines  before  payment  of  duties 
confining  the  privilege  to  the  warehouse  of  this  company. 
The  court  decided  that  the  company  must  becontent  wttha  rea- 
sonable compensation.  The  facts  of  the  case  iall  well  H-ithin  Mr. 
Justice  Brewer's  definition  of  a  legal  monopoly.  Lord  Ellenbor- 
ough,  who  decided  the  case,  bases  his  decision  on  the  language 
of  Lord  Hale  just  quoted.  He  says  tliat  it  **  includes  tlie  good 
sense  as  well  as  the  law  on  this  subject.'*  There  is  no  intima- 
that  he  would  not  approve  tlie  regulation  of  tlie  rates  of  charge 
where  the  monopoly  was  one  of  fact  arising  from  the  circum- 
stance that  there  was  only  one  warehouse  in  the  port.  There 
is  a  repetition  of  Hale's  language  on  th»  point,  without  any 
comment  But  the  facts  of  the  case  before  him  made  the 
following  language,  copying  as  it  did  part  of  the  language  of 
Hale  all  that  was  necessary  :*'...  but  if  for  a  particular  pur- 
pose the  public  have  a  right  to  resort  to  his  premises  and  make 
use  of  them,  and  he  have  a  monopoly  in  them  for  that  pur- 
pose, if  he  will  take  the  benefit  of  that  monopoly,  he  must,  as 
an  equivalent,  perform  the  duty  attached  to  it  on  reasonable 
terms."  As,  heretofore,  most  of  the|  monopolies  of  &ct  are 
also  monopolies  in  law,  it  is  natural  that  the  thought  should 
have  been  formulated  by  Mr.  Justice  Brewer,  that  only  the 
prices  of  products,  or  services  in  which  there  yc9S  a  legal 
monopoly,  could  be  regulated  by  law.' 

That  this  view  u  shared  by  almost,  if  not  quite,  a  majority 

>isEut.s69u 

*The  Ancricu  cmb  dtcd  tir  the  oooit  is  MoMk  v.  Fttille.  3  Ala. 
(N.8.)  117;  (Tbtt  CMC  rites  all  the  carW  Engliah  Law  on  the  MiQcct). 
The  Samne  Covit  of  the  State  upheld  the  conetstiitiofialitjr  of  an  act 
pemftung  theCityofUobUetoregnlate  the  price  of  biead.  Thcdcd- 
■ioB  of  the  coart  b  placed  on  the  public  oatmc  of  the  calling.  The 
eooit  points  oat  that  apon  the  Mme  principle,  "the  conatrj  cooit  is 
lequiied  at  IcMt  once  a  jrear  to  aettle  the  rate*  of  inn  keeper^**  The 
eovfta  may  have  aoinc  criteria  of  what  ia  a  public  interest,  Imt  none  b 
fatiuMted,  and  it  woold  almost  follow  that  all  prices  could  be  resnlatcd 
hf  law,  or  at  least  that  a  monopoly  ia  fact  or  law  was  not  the  only  evi- 
'  its  hMiacm  was  affected  with  a  public  i 
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of  the  present  memberi  of  the  Supreme  Court  and  by  a  great 
number  of  constitutional  lawyers,  must  be  admitted.  Indeed, 
it  is  more  than  probable  that  it  wil!  soon  be  the  settled  doc- 
trine of  the  courts.  But  if  present  economic  tendencies  are  to 
continue,  the  real  defect  in  the  argument  will  become  apparent. 
That  deiect  lies  in  making  a  theory  of  government  rather  than 
social  and  economic  conditions  the  basis  of  the  rules  of  law. 
When  a  distinction  is  drawn  between  a  monopoly  of  &ct  and 
one  of  law,  it  must  be  remembered  that  the  distinction  is  a 
valid  one  as  aflecting  the  power  of  the  State  to  regulate  prices 
only,  when  conditions  make  a  real  difference  in  the  power  of 
the  monopoly  and  the  importance  of  controlling  the  price  of 
its  commodities.  If  a  monopoly  exists  in  (act  in  the  produc- 
tion and  sale  of  oil,  and  as  a  matter  of  fiict  it  u  impossible  for 
any  person  natural  or  corporate  to  enter  the  business,  the 
result  b  just  the  same  to  the  consumer  as  if  the  production  of 
oil  was  one  which,  according  to  Mr.  Justice  Brewer,  "  the 
public  could  create  and  maintain."  .  It  b  not  the  public  nature 
of  the  business,  but  the  (act  of  the  monopoly,  and  the  import- 
ance of  the  business  to  the  community  which  is  the  force  be- 
hind State  laws  regulating  the  rates  of  fare  on  railroads. 

Just  now,  following  Mr.  Hadley,  I  drew  a  distinction 
between  the  Roman  Law  and  the  Common  Law,  pointing  out 
that  the  former  allowed  free  determination  of  prices  as  part  of 
the  unrestricted  right  of  private  property,  while  the  common 
law  in  its  rules  on  this  subject  recognized  the  commercial 
end.  The  position  of  Mr.  Justice  Brewer  in  his  argument, 
laying  stress  as  it  does  on  the  importance  of  the  free  control 
of  property  by  the  owner,  would  seem  an  abandonment  of  the 
theory  of  the  Common  Law  for  that  of  the  Roman  Law.  This 
change  appears  unfortunate,  because  at  the  bottom  of  the 
Common  Law  rules  on  this  subject  is  the  recognition  of  the 
fact  that  "  trade  is  the  life  of  the  State."  And,  as  we  have 
pointed  out  trade  is  to  us,  as  it  was  not  to  the  Romans,  of 
first  importance.  Unconsciously,  Mr.  Justice  Brewer  himself 
recognizes  this.  For,  while  adopting  in  part  arguments 
appropriate  to  the  Roman  conditions,  he  really  justifies  his 
conclusion  by  trying  to  show  that  his  position  does  not  hurt 
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trade.  He  says  :  "A  monopoly  in  fact  any  one  can  break,**  and 
indeed  be  intimaites  that  all  monopolies  of  (act  are  due  to  the 
superior  service  which  the  so-called  "monopolist**  gives  the 
ptiblic.     *'  It    exists/*   he   says :    **  Where  any  one  by   his 
Qioncy  and  labor  furnishes   facilities  for  business  which  no 
ocie  else  has/*  and  he   instances  the   case  of  a   man   who 
^^Mccts  the  only  good  office  building  in  a  city.     If  all  monopo- 
lies of  fact  were  of  this  character  the  distinction  between 
v^onopolies  of  iact  and  law  in  connection  with  the  legality  of 
^aricc  regubtion,  might  be  a  valid,  and  certainly  would  be  a 
^larmkss  distinction.     But  the  economic  facts  are  against  the 
l«amed  justice.     There  are  already  many  monopolies  of  fact 
-  arising  from  other  causes  than  superiority  of  service.     And,  if 
'^hc  prices  of  goods,  when  the  production  is  practically  monopo- 
liicd,  cannot  be  aflected  by  law,  then  our  law  is  in  this  condi- 
tion:    Agree  with  your  competitor  to  raise  prices,  and  we  will 
put  you  in  prison ;  but  combine  with  your  competitor,  form  a 
corporation,  and  you  can  charge  what  prices  you  want,  the 
courts  will  declare  all  adverse  legislation   unconstitutional. 
Such  a  coadition  of  our  law  will  not  long  exist,  except  it  be 
that  the  monopoly  feature  of  production  is  to  be  confined  to  a 
few  industries.     If  that  feature  is  to  be  extended,  we  will  be 
forced  to  recognize  a  new  obligation  on  the  part  of  the  pro- 
ducer, an  obligatioQ  to  sell  hb  goods  at  prices  which  the  courts 
•hall  declare  reascmableL 

Next  month  I  shall  try  to  Uke  up  the  question  whether 
new  eooooinic  condttioas  are  likely  to  have  any  afiect  our 
legal  conoqiCioiis  of  the  relatioo  of  employer  and  employee. 

WUUmm  Dmp&  Lnms. 


THE  INCIDENTS  OF  IRREGULAR 
INCORPORATION. 

In  a  recent  number  of  this  Magazine'  the  writer  called 
attention  to  certain  fundamental  questions  in  regard  to  the 
Ic^al  status  of  coqporations  upon  which  the  authorities  are 
divided.  Among  the  problems  at  that  time  referred  to  as 
illustrations  of  the  conflict  of  authority,  were  those  which 
arise  when  a  number  of  persons  engage  in  business  under 
corporate  form  but  without  complying  with  all  the  formalities 
prescribed  by  the  law  under  which  they  are  associated.  Can 
a  creditor  who  has  dealt  with  these  persons  as  a  corporation 
take  advantage  of  the  defect  in  organization  and  treat  the 
associates  as  partners  ?  What  shall  be  said  of  a  case  in  which, 
fi*r  the  sake  of  gaining  a  limited  liability,  a  business  man  com- 
plies with  the  Utier  of  a  corporation  law,  but  not  with  its 
ipirii,  by  associating  with  himself  the  requisite  number  of 
**  nurn  of  straw,"  thus  obtaining  a  charter  in  pursuance  of  an 
attempt  to  put  a  corporate  name  between  himself  and  his 
creditors  ?  Can  those  who,  with  intent  to  form  a  corporation, 
engage  in  business  before  the  corporate  charter  is  obtained, 
subsequently  escape  personal  liability  for  debts  contracted 
before  the  grant  of  the  charter,  in  virtue  of  their  unexecuted 
intention  to  become  a  corporation  ?  Again,  can  a  corporation 
when  sued  upon  one  of  its  obligations  set  up  the  irregularity 
of  its  own  organization  as  a  defence  to  tlie  suit?  If,  as  a 
plaintiflf,  the  corporation  sues  to  enforce  an  obligation,  is  it 
liable  to  be  met  with  a  defence  based  upon  the  irregularity  of 
its  organization  ?  Questions  such  as  these  are  of  such  great 
practical  importance  that  we  cannot  long  rest  satisfied  with  the 
doubtful  answers  given  to  them  by  the  courts.  The  commer- 
cial world  has  a  right  to  demand  that  our  legal  doctrines  shall 
be  more  definite. 

As  a  modest  contribution  to  the  cause  of  uniformity  the 
following  considerations  are  submitted  to  the  profession.  In 
submitting  them,  it  is  not  improper  to  suggest  that  much  of 

>  Vol.  9.  N.  S.  (IU7, 189s).  p.  S9^ 
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the  confusion  found  tn  the  rqiortcd  dcclHions  results  from  a 
failure  to  treat  the  problem  in  its  entirety.  There  is  a  tendency 
to  deal  with  the  case  which  happens  to  be  before  the  court  as 
if  it  presented  an  isolated  question,  to  be  answered  independ- 
ently of  other  questions  which  are  rarely  akin  to  it.  Again, 
it  may  be  suggested  tliat  much  of  the  criticism  which  has  been 
indulged  in  at  the  expense  of  the  courts  has  been  an  unintelli- 
gent and,  in  some  instances,  a  perverse  criticism.  The  House 
of  Lords,  in  Brcdarip  v.  Salomon^  *  has  recently  decided,  in  the 
case  of  one  who  had  abused  the  privilege  of  limited  liability 
oAcred  by  the  Companies  Acts,  while  keeping  within  the  letter 
of  the  statutes,  that  there  are  no  means  of  legally  ascertaining 
the  motives  and  intentions  of  persons  forming  limited  liability 
•companies  under  those  enactments.  At  the  time  of  the  render* 
ang  of  a  different  decision  in  the  court  below,  the  New  York 
Times  called  attention  to  the  judgment  as  an  instance  of 
**  actual  and  substantial  justice  enforced  by  British  Courts 
without  regard  to  any  narrow  technicalities  that  would  seem  to 
interfere  with  such  justice."  The  writer  of  an  interesting 
editorial  in  a  recent  issue  of  that  journal  expresses  the  opinion 
that  this  tribute  of  praise  was  "  premature."  He  can  **  recall 
no  single  American  case  in  which  a  deliberate  scheme  for 
seizing  assets  and  avoiding  payment  has  so  ccnnpletely  suc- 
ceeded in  this  country,"  and  he  observes  that  "  if  thb  abuse 
be  not  corrected  '  limited  liability '  under  English  law  must 
be  changed  to  '  unlimited  authority  to  cheat*  **  While  such 
a  criticism  has  the  value  which  belongs  to  protest  and 
expostulation,  it  b  not  as  helpful  as  it  would  be  if  it  had 
undertaken  to  dispose  of  the  reasons  advanced  by  the 
House  of  Lords  for  the  decision  and  to  suggest  a  more 
satisfactory  line  along  which  future  development  might  take 
place.  Finally,  it  seems  to  the  writer  that  something  has 
been  lost  by  the  failure  of  the  courts  to  fiice  a  problem  which 
is  believed  to  be  by  far  the  most  important  of  those  which 
obstruct  the  path  of  the  student  of  corporation  law.  The 
problem  concerns  our  common  law  tendency  to  undertake  the 
>Tlw  HooM  (rf'IxMds,  in  to  decUiog,  Mvened  the  dedskm  oftheCmut 
.^fAppnl  M  molted  hi  L.ILCIi.[t%5]3a3-  This  OMt  «iU  be  dbcMitd 
B  a  eeqoel  to  Xbm  pictent  eitide. 
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adjustment  of  the  relations  between  coiporations  and  the 
state  in  suits  between  the  corporations  and  private  citizens.  If 
a  corporation  is  sued  upon  its  contract,  instead  of  treating  the 
ca.se  as  [if  it  arose  between  individuals,  we  complicate  the 
question  of  rights  under  the  contract  by  raising  the  inquiry  as 
to  the  corporate  power  of  the  corporation  to  make  such  an 
agreement  as  that  which  the  court  is  asked  to  enforce.  Why  ? 
'*  Because  public  policy  demands  that  corporate  activity  shall 
be  confined  within  well-defined  limiu.*'  If  this  is  the  dictum 
of  public  policy,  why  subject  the  unfortunate  individual  who 
has  contracted  with  the  corporation  to  the  trouble  and  loss 
incident  to  a  vindicition  in  his  suit  of  the  rights  of  an  out- 
raged  public  ?  If  the  state  really  has  a  restriction  which  it  is 
important  to  enforce,  why  not  deal  with  the  corporation 
directly  in  a  proceeding  instituted  for  the  vtry  purpose  ?  The 
law  of  u/fra  vires  would  then  become  exclusively  a  branch  of 
public  law,  and  ir/fht  tires  cases  would  be,  as  they  ought  to 
be.  cascH  in  which  the  state  is  a  party  and  the  corporation  a 
defendant.  We  are  gradually  coming  to  the  conclusion  that 
the  business  of  supervising  corporations  and  their  operations 
is  primarily  a  legislative  and  executive  matter  and  not  a  judi- 
cial one.  We  are  electing  boards  of  railroad  commisaionera. 
We  arc  creating  insurance  departments  with  insurance  com- 
mis.stoncni  to  preside  over  them.  We  have  banking  depart* 
ments  and  examiners  to  exercise  vi.sitatorial  functions.  Why 
not  carry  out  this  excellent  modem  development  to  its  legiti- 
mate conclusion  and  suffer  the  question  of  abuse  of  corporate 
power  to  be  raised  only  in  proceedings  instituted  by  the  state 
at  tlie  instance  of  the  appropriate  oflficer?  Undoubtedly,  the 
economic  as  well  as  the  legal  tendency  is  in  this  directkNi. 
The  discus.sion  of  the  limits  of  corporate  power  in  suits  to 
which  individuals  are  parties  has  not  been  on  the  whole  a 
creditable  chapter  in  the  development  of  our  jurisprudence. 

Not  only  in  regard  to  the  exercise  of  corporate  power  but 
al.io  as  respects  questions  of  irregularity  of  organizatkui.  this 
great  problem  of  the  policy  of  the  state  is  constantly  present- 
ing itself  for  solution.  Why  complicate  the  litigatkMi  to 
which  John  Doe  is  a  party  by  discussing  the  difficult  ques- 
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tion  whether  or  not  his  adversary,  the  corporation,  has  satis- 
fiuitorily  discharged  its  duties  to  the  state?  If  John  Doe 
dealt  with  the  corporation  as  such,  let  us  decide  the  case 
upon  the  assumption  that  we  have  before  us  a  corporation  di 
Jmre,  Let  us  not  say  with  some  courts  that  John  Doe  is 
"estopped  to  deny  that  his  adversary  is  a  corporation.**  In 
order  that  good  may  come,  we  must  not  do  the  vtry  serious 
evil,  which  is  involved  in  using  the  term  "  estoppel  **  with 
reference  to  a  case  from  which  certain  necessary  elements  of 
an  estoppel  are  absent.  Let  us  rather  be  bold  enough  to 
recognize  that  commercial  necessity  has  crystallized  into  a 
rule  of  law,  and  that  when  John  Doe  enters  into  a  contract 
with  those  who  are  trading  under  corporate  form,  it  will  be 
taken  to  be  a  term  of  his  contract  that  the  associates  shall  be 
held  to  a  limited  liability  only.  If  it  is  objected  that  in  this 
way  irregular  bodies  will  be  spawned  upon  the  public  and 
that  individuals  without  a  charter  and  freed  from  the  burdens 
of  corporate  taxation  will  be  enabled  to  claim  the  benefit  of 
timited  liability,  the  answer  is  obviously  a  simple  one.  Make 
the  laws  reUting  to  the  formation  of  corporations  as  strict  as 
you  please.  Place  as  many  safe-guards  as  you  will  around 
the  exercise  of  corporate  franchises.  Punish  the  usurpation 
of  oofporate  power  without  a  charter  as  severely  as  the  exi- 
gencies of  the  situation  demand.  Do  not  rest  content  with  a 
judgment  of  ouster.  If  necessary,  subject  to  fine  and  impris- 
onment those  who  attempt  to  rob  the  state  of  a  portion  of  its 
prerogative.  But  do  not  work  injustice  to  John  Doe  or  to 
the  associates  with  whom  he  has  gone  to  law,  by  obscuring 
the  issues  raised  between  them  through  the  introduction  into 
the  litigation  of  a  consideration  of  the  relation  between  the 
associates  and  the  state 

In  the  following  pages  it  is  proposed  briefly  to  summarize 
the  answers  given  by  the  courts  to  the  problems  of  irregular 
incorporation  mentioned  above  A  subsequent  paper  will  be 
devoted  to  an  attempt  to  exhibit  the  operation  of  the  sug- 
gerted  theory,  which,  in  effect,  banishes  the  learning  of  tU 
f^Kta  corporations  from  the  realm  of  private  litigation. 
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I. 
A  SURVEY   OF  THE   DECISIONS. 

If  we  look  into  the  books  we  find  that  problems  of  irregular 
organization  have  grouped  themselves,  roughly,  into  four 
classes:  (i)  Cases  in  which  associates  are  resisting  a  daim 
pn:fi;rred  against  them  as  partners ;  (2)  Cases  in  which  the 
alleged  corponition,  or  one  of  its  members,  is  seeking  to  escape 
liability  by  setting  up  a  defect  in  organization;  (3)  Cases  in 
which  a  defendant  is  seeking  to  escape  liability  to  a  corpora- 
tion by  setting  up  irregularites  in  its  organization;  (4)  Cases 
in  which  the  question  is  whether  irregularities  in  the  organiza- 
tion of  joint-stock  companies  will  subject  the  associates  to 
general  partnership  liability. 

I.  Caus  in  which  assodaUs  are  nmting a timm prefemd 
agaiHsi  Aim  as  farimrs. 

The  exemption  from  general  partnership  liability  may  be 
claimed  either  (a)  in  virtue  of  a  limitation  imposed  by  contract, 
or  (b)  in  virtue  of  a  charter  obtained  by  the  associates  tfier 
their  business  dealings  with  the  plaintiflf  had  begun,  or  (c)  in 
virtue  of  a  charter  obtained  before  the  cause  of  action  sued 
upon  arose. 

(a.)  B.,  C.  and  D.  are  general  partners.  They  contract  a 
debt  to  A.,  A.  agreeing  to  look  only  to  the  partnership  property 
in  satisfaction  of  his  claim.  In  such  a  case  the  limitation  will 
be  held  valid  and  A.  will  have  no  right  of  recourse  to  the  sepa- 
rate property  of  the  associates.' 

(b.)  Where  the  charter  is  obtained  after  the  associates  have 
begun  business  dealings  with  the  platntiflf,  it  may  be  that  the 
debt  in  suit  was  contracted  pending  an  unexecuted  intention 
to  become  incorporated  or  it  may  have  been  contracted  after 
the  granting  of  the  charter.  In  the  latter  case  the  result  may 
be  affected  by  the  regularity  or  irregularity  of  ofganisatioa 
4inder  the  charter. 

B.,  C.  and  D.  associate  themselves  together  with  the  intention 

of  obtaining  a  charter.    They  begin  business  and  contract  a 

debt  to  A.    Afterwards  the  charter  is  obtained,  but  A.  sues 

>  BimraK  Slats  Ca,  134  Ksn.  190^  188^    8ss  also  UadUtj  M  OoM> 
'    .s4tfbsadcMMtlMmdt«d. 
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one  or  more  of  the  associates  to  enforce  a  general  paitncrship 
KabOtty.    Judgment  for  A.' 

BL,  C  and  D.  engage  in  business  as  general  partners.  A. 
deab  with  them  as  such,  giving  them  credit  and  receiving 
payment  from  time  to  time.  The  associates  procure  a  charter 
of  incorporation  and  regularly  organize  thereunder.  After* 
wards  a  debt  b  contracted  to  A.,  who  sues  B.,  C.  and  D.  as 
partners.  According  to  a  dictum  in  Martin  v.  Ffwett,  sttpra, 
A.  cannot  recover  if  he  had  actual  notice  of  the  incorporation. 
Otherwise  he  can.  Qtutre,  upon  the  theory  of  notice,  whether 
oompliance  with  the  requirements  of  a  general  corporation  law 
b  not  constructive  notice,  in  all  jurisdictions  in  which  adver- 
tisement and  recording  are  essential  ? 

B.,  C  and  D.  engage  in  business  as  general  partners.  A. 
deals  with  them  as  such,  giving  them  credit  and  receiving  pay* 
ment  from  time  to  time.  The  aMociates  procure  a  charter  of 
incorporation  and  irregu larly  organize  thereunder .  Afteru-ards 
a  debt  is  contracted  to  A.  who  sues  B.,  C.  and  D.  as  partners. 
IC  in  spite  of  the  irregularities,  there  is  a  bw  under  which 
incorporation  might  be  effected,  a  ioMa/uU^Xiempt,  to  organize 
ander  that  law  and  a  user  of  its  privileges,  the  organization . 
will  be  treated  as  a  i/<r  facta  corporation  and  A.   cannot 


(c.)  Where  the  debt  in  suit  was  contracted  after  the  obtain* 
ing  of  a  charter  and  the  pbintiiT  subsequently  discovers 
irr^ularities  in  the  organization,  the  question  arises  whether 
be  can  treat  the  charter  as  a  nullity  and  hold  the  defendants 
Kable  as  general  partners.  In  such  cases  it  may  be  that  the 
charter  was  granted  by  specbl  act  or  that  organization  was  . 
aougfat  to  be  effected  under  a  general  law.  In  either  case  it 
m^  be  that  no  bw  b  proved  to  exist  under  which  organiza- 
tion could  be  cflected,  or  that  the  bw  b  unconstitutional,  or 
that  the  organization  under  the  bw  has  been  defective  and  has 
not  been  followed  by  user,  or  that  the  organization,  though 
defective,  has  been  followed  by  user. 

•]C>itb  KFtowcD,  79M0.4U,  lasa;  BIbt  v.  Hlnrad,  mB  PS.  369, 

^Wiaftm.mmt9A.tapm{dUimmi).    thB  tkuoif  ^ dt /aeia  ^ 
tbMwfflbttf' 
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B.,  C.  and  D.  obtain  a  special  act  of  incorporation.  There  it 
a  defect  in  the  act  or  in  the  organization  under  it,  or  both.  A. 
deals  with  the  association  after  organization.  He  subsequently 
di!«covcrs  the  irregularity  and  sues  B.,  C.  and  D.  as  partners. 
He  cannot  recover.  The  reason  for  the  decision  is  thus  stated 
by  Parsons : '  "  A  i^  faet^  is  an  ill^al  corporation,  because 
the  incoqx>nition  was  not  effected  according  to  law.  The 
color  of  authority  for  the  existence  of  such  a  corporation  is 
derived  from  tradition.  When  the  franchise  was  a  direct 
grant  made  by  the  Executive  or  Legislative  department,  the 
charter  was  deemed  the  act  of  a  co-ordinate  branch  of  the 
Government  and,  in  deference  to  the  Political  Power,  was 
treated  as  a  judgn.ent  which  could  not  be  impeached  collater* 
ally." 

B.,  C.  and  D.,  attempt  to  organize  under  a  general  bw,  but 
fail  to  comply  with  certain  formalities.  They  do  business  as 
a  corporation  and  contract  a  debt  to  A.,  who  seeks  to  enforce 
partnership  liability  against  them.  A.  is  entitled  to  recover.' 
This  decision  b  thus  expbined  by  Parsons'  >-  *'  The  prohib- 
ition by  Constitution  of  specbl  grants  and  the  statutory 
regubtion  of  incorporation  has  made  it  subject  to  judicial 
cognizance  and  has  changed  the  character  of  inoorpontioa 
from  a  Public  to  a  private  transaction.  The  incorporation  has 
become  and  b  now  the  act  of  the  incorporators.  In  cases  of 
incorporation  under  general  statutes  the  Executive  department 
of  the  Government  b  powerless  to  prevent  the  tnoorporation. 
Its  action  is  purely  ministerial  .  .  .  The  corporator,  like  the 
specbl  partner,  claims  exemption  from  the  full  measure  of  the 
liability  which,  by  the  common  bw,  attaches  to  hb  acts  .  .  • 
In  each  case  immunity  must  be  proved,  ibr  it  b  a  uiuversal 
principle  that  he  who  claims  a  special  privilege  must  make  out 
the  exception  upon  which  he  relies.  The  burden  of  proof 
rests  upon  him  and  b  the  condition  of  hb  rigliL  If  the  bw 
has  prescribed  the  reqi  Jsites,  nothing  short  of  oocnpUaoce  with 
the  requbites  of  the  bw  will  be  sufBdcnt  to  crtabUsh  the 
exceptional  privileges.** 

*  PSftBciship  (jMus  ftnoas)  p^  S4. 

*  Pstenoa  SI.  Aisold,  4S  Fk  4iSb  iMiS. 
•F.S4. 
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b 

^./' t  and  D.  attempC  to  or^^anize  as  before.     The  ori^ant- 

^  uiHJcr  the  general  taw  is  defcctivc  and  A.,  a  subsequent 

^''ter,  sues  the  associates  as  partners.     A.  cannot  recover.* 

^reason  Riven  for  the<iecision  is  the  practical  inconvenience 

' .   ;'**'*jcciing  stockholders  to  thensk  ofpiirtnership  liability.  If 

^^  **fected"  that  hardship  proves  too  much,  since  at  the 

tA^  aT*****  ^^  *  partner  was  charged  even  if  he  look  no  part  in 

****^^in«ss,  the  answer  is  that  the  rule  of  partnership  is  not 

/»tecf  ^othe  modem  form  of  commercial  and  industriiil  activ- 

^        ^*^ich  the  corporation  b  a  t>'pe. 

laa^^l^         "*    *""*  D«  S^  through  the  forms  of  corporate  or^^ani- 

(v^n»:         ^nd  do  business  as  a  corporation.     At  the  end  of 

m^  c^=l  ^"^^^ne  years.  A.,  a  creditor,  sues  the  associates  as  partners 

'"*tn%^       ^^  "P^"  ^^^"^  ^^  prove  their  charter  as  a  condition  of 

tile  ^^J^^^y  fr*>"*  personal  liability.     The  lapse  of  time  relieves 

^  ^       '*'*^3ciates  from  tlie  obligation  of  proving  their  charter.* 

lely^l    ^^ .  and  D.  do  business  in  corporate  form  and  hold  them- 

vHi^^^     ^^ut  as  a  corporation.     A.  deals  mith  the  organization, 

C  ^.^^    _^3ccomes  indebted  to  him  and  he  brings  suit  against  B., 

ittt        ^^    D.  as  partners.     A.  faib  to  prove  that  tlie  defendants 

o..^^         fMtftnership  by  contract  or  by  holding  out     It  is  con- 

1(1^^^^  however,  that  they  have  traded  together  as  co-proprie- 

1^,^   ^^^  the  property  and  business.    They  point  to  no  general 

^p^^^^nder  which  they  could  be  incorporated  and  prove  no 

^l^^^l  act  erecting  them  into  a  corporation.     Upon  this  state 

^^  evidence,  judgment  is  entered   for  the  defendants.* 

in  view  of  this  decision,  as  to  what  becomes  of  the 

^^^mon  law  theory  that  the  burden  rests  upon  joint  traders 

^  prove  the  existence  of  the  privilege  in  virtue  of  which  they 

^him  immunity  from  personal  liability?* 

*CBdma  V.  AraoM,  5S  Pik  399^  iStt,  (ovtmllag  PMcnoa  r.  AnM, 

*F)usoas,P.  a4- 

•White  r.  8tete,  69  lod.  973,  1879  (sim&U),  TUs  was  s  criminal  pco- 
Mdiac  for  a  trcspaM  coouBitted  upon  land  held  in  the  oorpocate  name. 
Itedcfeaee  was  that  the  MM»lkdcorpoftttk»  had  no  iraltd  chatter.  The 
Mart  was  of  opinion  that  aAcr  the  Upw  of  twenty-6ve  yeaia  the  ipwatian 
^Tcorpofate  cSnence  cottld  not  be  raised  cnept  hy  the  State. 

•ilallstand's  Appeal,  IS7  Pi^  S9»  i^U- 

•8ee  Lockoabe  v.  Aihlmi,  s  Pea.  ft  VIn.  TQS:  Of«tn«ood*a  Owe,  j 
fwA.  If.  A  A.  A«a. 


««-:. 
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B.,  C.  and  D.  organize  a  corporation  under  a  law  which  A.,, 
a  .subsequent  creditor,  seeks  to  have  declared  unconstitutionaL 
The  statute  is  pronounced  unconstitutional,  and  A.  is  per^ 
mtctcd  to  hold  the  associates  liable  as  general  partners.' 

H.,  C.  and  D.  irregularly  organize  under  a  valid  law.  A. 
deals  with  them  as  a  corporation,  but  subsequently  sues  them 
as  individuals.  Provided  that  there  has  been  user  and  that 
the  irregularity  did  not  occur  with  reference  to  an  essential 
prescription  of  the  statute,  A.  is  held  not  to  be  entitled  to 
recover.  What  statutory  prescriptions  are  and  what  are  not 
essential  is  often  a  difficult  and  disputable  question  of  fact 
What  constitutes  user  in  a  particular  case  is  also  a  question 
likely  to  give  trouble.' 

Provided  the  irregularity  is  not  "  so  great  as  to  be  &tal  *' 
and  provided  there  has  been  user,  the  denial  of  A.'s  right  to 
recover  from  the  associates  as  partners  is  based  upon  diflerent 
grounds  in  different  jurisdictions.  In  Pennsylvania  and  in 
many  other  States,  the  basis  of  the  decision  was,  at  first,  the 
hardship  which  would  result  from  any  other  rule.'  In  a 
Massachusetts  ca.se,  decided  in  i8$t,  the  doctrine  that 
the  associates  are  liable  as  partners  was  said  to  be  "quite 
novel  and  somewhat  startling.*'*  Morawetz  argues  that  if 
corporators  are  charged  as  partners  in  a  di  facto  corpora- 
tion, the  members  of  a  de  Jure  corporation  must  also  be 
charged  as  partners  as  respects  its  uitra  vires  acts.  Per- 
sons answers  that  those  agents  of  a  corporation  who  imite 
in  making  or  authorizing  an  «//r«  vires  contract  are  per- 
sonally liable,  but  that  the  other  members  of  the  corporation 
are  not  liable,  because,  on  principles  of  agency,  no  corporate 
obligation  is  created.  When  a  tort  is  not  incident  to  the 
business  defined  by  the  charter,  it  stands  upon  the  footing 

'Harrinuui  r.  Soatbam,  t6  Ind.  190,  1861  {sembU)\  Hcaston  v.  Rsil- 
road  Co.,  t6  Ind.  ayS,  1861  {semble).  The  the<»ry  of  such  omw  is  that 
where  power  it  oontcrred  b^  aUtatc  the  plaintiff  it  citopped  by  hie  ooo- 
tract  from  raising  the  qneation  of  the  rc^laritj  of  its  cxociae.  AliUr 
where  the  ttatnte,  being  invalid,  oonferi  no  power. 


*  Cochran  v.  Arnold,  tm^a, 

*  Bigelow,  J.,  in  Pay  v.  Noble.  7  Cnahing,  iSa 
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of  an  uiira  vires  contract  If  it  is  incident  to  the  business, 
the  corporation  iit  chari^cd,  but  the  tort  feasor  is  subject  to  an 
ultimate  liability  to  reimburse  the  corporation.  **  The  abuse 
by  the  agent  of  his  authority  charges  the  principal  because 
the  authority  exists.  The  act  of  a  person  who  has  no 
authority  charges  him  because  he  is  a  principal."  In  New 
Jersey  and  elscu'hcre  A.  is  said  to  be  estopped  to  deny  tliat 
B.,  C  and  D.  are  a  corporation.  **  The  company  was  a  cor- 
poration de  faeto  and  the  plaintiflfs  who  contracted  with  it  can- 
not be  permitted  to  deny  the  legality  of  its  existence.  Tlie 
State  alone  can  call  that  in  question.'* '  This  seems  to  be  a 
sound  conclusion,  but  it  is  difficult  to  find  in  the  case  the  ele- 
ments of  an  estopixJ.  Since  in  such  a  case,  it  is  the  a.Hso- 
ciates  who  are  alleging  the  estoppel  (if  any  exists),  it  is  some- 
times argued  that  knowledge  of  the  existence  of  the  charter 
on  the  part  of  the  plaintiff  is  essential  to  the  vaUdity  of  the 
ciefenoe.  In  the  absence  of  proof  of  any  such  knowledge  the 
Supreme  Court  of  Pennsylvania  have  said  of  a  plaintiff  that 
he  was  amply  justified  in  dealing  with  the  associates  as  part- 
ners, and  he  was,  therefore,  entitled  to  hold  them  liable  as 
such.  This  was  said  in  a  case  in  which  an  essential  prescrip- 
tuMi  of  the  corporation  act  (recording  of  the  ch«irter)  had  been 
disregarded ;  but  the  court  remarked  "  it  may  be  conceded 
that  had  plaintiff  dealt  with  defendants  as  a  corporation,  he 
would  have  been  estopped  from  claiming  against  them  in  any 
other  capacity,  even  though  they  failed  to  record  their 
charter.**' 

When  we  glance  back  over  the  cases  which  range  them- 
selves in  the  first  of  the  classes  under  ducussion.  m'e  perceive 
that  associates  who  are  sued  as  partners  may  assert  an  immu- 
nity from  individual  liability  if  they  can  point  to  an  express 
contract  by  which  the  plaintiff  has  agreed  to  confine  his  right 
•of  recourse  to  the  common  property  or  fund.  We  further 
perceive  that  the  associates  (in  the  absence  of  any  express  con- 
tract) can  successfully  assert  this  immunity  wherever  it  appears 
that  the  associates  held  themselves  out  as  a  corporation  and 

■Mmrt  IT.  Znlkk,  4S  N.  J.  Uw.  599.  !«& 
'C«rkrft  V.  HM>k«,  159  P».  303.  \^y- 
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cicalt  with  the  plaintiflf  on  that  basis.  This  last  propositioiu 
hdivcvcr,  must  be  qualified  by  the  statement  that  in  most 
jurisdictions  the  burden  rests  upon  the  associates  to  show  the 
exi<'t<;nce  of  a  valid  law  under  which  they  might  be  inooqxK 
rau  (J  and  a  Aatta  fidi  assumption  and  exercise  of  corporate 
pri\  ilcgcs,  as  if  in  virtue  of  such  incorporation.  The  difficulty 
and  confusion  which  esdst  in  the  cases  arise  chiefly  from  the 
impossibility  of  making  satisfactory  generalizations  in  regard 
to  what  constitutes  a  colorable  compliance  with  statutory 
requirements  and  what  amounts  to  a  user  of  corporate  privi- 
leges. If  it  were  not  for  these  troublesome  modifications  it 
mi^ht  be  said  that,  as  between  the  parties  to  an  ordinary  com- 
mercial transaction,  the  law  will  recognize  the  possibility  of 
"incorporation  by  conduct"— worinng  out  the  rights  and 
liabilities  of  all  private  parties  in  interest  as  if  no  vexed  ques- 
tion remained  to  be  settled  between  the  aisociatet  and  the 
state.  The  most  weighty  reason  assigned  lor  insisting  upon 
the  preservation  of  the  **  troublesome  modificatioas  "  above 
referred  to,  is  the  reason  that  in  this  way  alone  can  saleguardt 
and  restrictions  be  placed  upon  the  exercise  of  the  valuable 
franchises  and  privileges  which  are  in  the  gift  of  the  slate. 
The  validity  of  this  reason  must  be  considered  hereafter. 

2.  Casts  m  tMck  the  attegid  carparatkm  or  oh€  tf  iU  mem^ 
bars  is  seeking  if  escape  UaiUUj^  iysetHsig  up  a  defeei  m  eegasti^ 

MO/ioM, 

Cases  belonging  to  this  class  may  be  grouped  under  two 
subdivisions;  (a)  cases  in  which  the  ooiporation  is  named  as 
defendant  in  the  suit,  and  (b)  those  in  which  an  individual  is 
named  as  defendant,  his  liability  to  the  platntift*  depending 
upon  his  membership  in  the  corporation  in  question. 

(a)  A.  brought  suit  against  B.,  an  alleged  corporation,  upon 
certain  promissory  notes  purporting  to  be  the  notes  of  B. 
B.*$  defence  was  that  there  was  a  material  and  deHbeiate  mis- 
statement of  &ct  in  the  recorded  certificate  of  organizatsoo 
required  by  the  general  bw,  that  the  legal  prescription  hi 
respect  to  publication  had  not  been  complied  with,  and 
that,  in  talcing  its  name,  R  had  violated  another  provision 
of  the  act  by  adopting  a  name  identical  with  that  of  a  thea 
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edsthig  ooiporation.  Judfpnent  for  A.  Of  the  first  defence 
the  court  said  that  B.  was  estopped  by  the  record ;  of  the 
second,  it  was  observed  that  '*  however  this  omission  might 
have  affected  the  corporation  had  they  been  plaintiffs,  .  .  . 
we  think  the  corporation  cannot  set  it  up  as  a  defect  in  their 
organization  to  defeat  a  recovery  against  them;'*  and  of  the 
thifd,  it  was  remarked  that,  as  regards  the  creditors,  of  the 
company,  an  omission  to  comply  with  the  terms  of  the  statute 
would  furnish  no  defence.  ''Objections  like  these  are  cer- 
tunly  not  to  be  fevored  when  made  by  a  company  holding 
themselves  out  as  a  corporation  and  contracting  liabilities  as 
such."' 

(b)  A.  brought  an  action  of  contract  against  the  X.  Co. 
The  defendant  was  defeulted,  and  B.  and  others  were  sum- 
moned as  stockholders  in  pursuance  of  certain  provisions  of 
the  law  imposing  upon  the  stockholders  of  manufacturing  cor- 
porations a  liability  for  the  corporate  debts.  It  was  contended 
on  behalf  of  B.  that  the  X.  Co.  had  no  legal  existence  inas- 
much as  no  articles  of  agreement  as  required  by  the  statute 
had  ever  been  entered  into.  Judgment  for  B.  *'  It  is  not  a 
case  of  defective  organization  under  a  charter  or  act  of  incor- 
poration nor  of  erroneous  proceedings  after  the  necessary 
steps  were  taken  in  the  assumption  of  corporate  powers,  but 
there  is  an  absolute  want  of  proof  that  any  corporation  was 
ever  called  into  being  which  had  the  power  of  contracting 
debts  or  of  rendering  persons  liable  therefor  as  stockholders.**  * 

The  X.  Co.,  alleged  to  have  been  incorporated  under  an 
act  for  the  incorporation  of  ocean  steamship  companies,  gave 
promissory  notes  to  A.  Subsequently,  B.  became  a  s'ock- 
lK>lder  in  the  company.  Thereafter  A.  recovered  judgment 
upon  the  notes  in  a  suit  against  X.,  but  feiled  to  obtain  satis- 
&ctioo  out  of  the  corporate  treasury.  He  then  sought  to 
enforce  a  statutory  liability  against  R  to  an  amount  equal  to 
the  stock  held  by  him.  B.'s  defence  was  that  lo  per  cent,  of 
the  capital  stock  was  not  paid  in,  although  the  act  required 
Mch  payment.    The  X.  Co.  had  elected  ofikeni,  opened  an 

*  Doolsy  V.  Owihire  OhMsOo.,  is  Oisy,  494,  tSia 
'Ulky  9,  Uaioa  Tool  Co.,  11  Omj,  13%  185S. , 
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office  and  had  gone  into  actual  operation  as  a  corporatioo. 
Jud{;mcnt  for  A.  The  Court  reasoned  that  if  A.  had  broken 
his  contract  and  had  been  sued  by  the  corporation,  a  defence 
based  upon  the  non-existence  of  the  corporation  would  have 
been  sufficiently  answered  by  a  production  of  the  certificate 
which  had  been  filed  and  proof  of  user  (if  not  of  user  alone). 
"  When  its  corporate  existence  had  been  thus  established,  the 
plaintiffs  would  not  have  been  permitted  to  prove,  as  a  defence 
for  them,  the  (acts  relied  upon  by  the  defendant  for  the  famil- 
iar reason  that  the  right  of  a  corporation  to  sue  cannot  be 
inquired  into  oollateially.** ' 

The  net  result  of  the  cases  belonging  to  this  class  seems 
to  be  that  under  no  circumstances  can  the  corporation  set  up 
its  oun  irregularities  by  way  of  defence  and  that  in  no  case 
can  an  individual  member  of  a  corporation  deny  the  corporate 
existence  where,  if  he  were  sued  as  a  general  partner,  he 
would  be  entitled  to  assert  an  immunity  from  individual  lia- 
bility. The  former  result  is  simple  and  satisfectory.  A  simi- 
lar remark  would  be  applicable  to  the  latter  result  if  the  gen- 
eral conditions  of  immunity  from  unlimited  liability  were 
simplified  in  accordance  with  the  suggestions  put  forth  above. 

J,  Cases  m  wkkk  m  diftndant  is  setking  to  escape  UMHty  to 
a  eorpomi^H  pUdmHff ky  uttmg  up  irreguUantia  im  its  crgtm' 
isatioH, 

Cases  falling  within  this  class  may  be  separated  into  two 
subordinate  classes;  (a.)  cases  in  which  the  corporation*  is 
suing  a  stranger  to  its  organization,  and  (b.)  those  in  which 
the  corporation  is  suing  one  of  its  own  membeis  upon  a  con- 
tract of  membership  or  of  subscription. 

(a.)  B.  contracted  to  make  and  deliver  certain  coaches  to 
A.,  an  alleged  corporation.  B.  broke  his  contract  and  A. 
brought  suit  B.'s  defence  was  that  there  had  been  a  failure 
to  pay  into  the  corporate  treasury  lo  per  cent  of  the  capital 
stock  as  prescribed  by  the  act.  A.  produced  a  reguhir  ootifi- 
cate  of  incorporation  and  introduced  evidence  of  user.  Jud^ 
ment  for  A.' 

■  Baton  V.  Aipiawatt,  19  New  Yock,  119,  i$S9o 

*  Baton  9.  Aipiawdl,  19  Ntw  YariL,  119^  iS)99  (rffafwi). 
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A.  (fid  business  under  corporate  form,  and  purported  to 
liave  complied  with  the  requirements  of  the  general  law.  BL 
gave  A.  a  promissory  note,  and  after  B.'s  death  A.  sued  B.*s 
executor  upon  the  note.  Judgment  for  A.  "The  plaintiflT 
being  a  coqx>ration  dt  facto ^  and  the  defendint  having  con- 
tracted with  it  as  such,  the  legality  of  its  organization  cannot 
be  impeached  by  him  when  sued  upon  his  contract/*' . 

(b.)  A.,  a  religious  corporation,  sued  B.  to  recover  a  sub- 
scription to^^ards  rebuilding  the  plaintifTs  church.  There  was 
a  general  bw  authorizing  the  incorporation  of  churches  at  the 
date  of  A.'s  organization.  At  the  trial  A.  gave  in  evidence  a 
certificate  which  was  claimed  by  the  defendant  to  be  defective, 
in  that  it  did  not  show  compliance  uith  the  terms  of  the  act. 
A.  also  introduced  evidence  for  the  purpose  of  establishing 
user.  Judgment  for  A.  "  It  has  been  repeatedly  held  that 
as  against  all  persons  who  have  entered  into  contracts  with 
bodies  assuming  to  act  in  a  corporate  capacity,  it  is  sufficient 
kx  such  bodies  to  show  themselves  to  be  corporations  dt  facto. 
This  cannot  be  done  by  simply  showing  that  they  have  acted 
as  corporations  for  any  period  of  time,  however  long.  Two 
things  are  necessary  to  be  shown  in  order  to  establish  the  ex- 
istence of  a  corporation  dt  facto ^  viz :  i.  The  existence  of  a 
charter  or  some  law  under  which  the  corporation  with  the 
powers  assumed  might  lawfully  be  created ;  and,  2.  A  user  by 
the  party  to  the  suit  of  the  rights  claimed  to  be  conferred  by 
such  charter  or  law.**  A  majority  of  the  court  were  of 
opinion  that  defects  in  the  certificate  were  "  only  available  in 
behalf  of  the  sovereign  power  of  the  State,**  and  that  the 
evidence  introduced  was  sufficient  to  establish  the  fact  of  user. 
Two  of  the  court,  without  committing  themselves  upon  either 
of  these  points,  were  of  opinion  that  the  certificate  was  in  fact 
sufficient.^ 

A.  purported  to  be  a  corporation  organized  under  a  general 
law.  B.  became  a  subscriber  to  its  capital  stock  and  paid  an 
instalment  thereon.     R  died  and  his  administrator  failed  to 

■  Buk  V.  SfcOonald,  iw  Maat.  a64, 1881.  See  also  Applcton  lamnnce 
Ool  v.  JctKr,  s  Allcfi,  44o»  l^t^ :  CommiMioBer  of  DouglM  v.  BoUee,  94 
V.  a  104. 1876L 

"  Mdhediat  ClMflcii  V.  Pickett,  19  New  Yock,  48^  i^S^ 
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pay  subsequent  calls.  A.  sued  the  admtnistnlor,  who  de- 
fended on  the  ground  that  A.'s  organization  was  defective  in 
that  the  affidavit  annexed  to  the  articles  of  association  did  not 
contain  a  certain  allegation  required  by  the  statute.  Judg* 
ment  for  A.  A  nujority  of  the  court  concurred  in  an  opinioQ 
which  contained  this  language :  "  I  am  of  opinion  that  under 
this  and  similar  general  acts  for  the  formation  of  corporations, 
if  the  papers  filed,  by  which  the  corporation  is  sought  to  be 
created  are  colorable,  but .  so  defective  that  in  a  proceeding 
ii|H>n  the  part  of  the  State  against  it,  it  would  for  duit  reason 
be  dissolved,  yet  b>'  acts  of  user  under  such  an  organization 
it  becomes  a  coiporadon  defatU^  and  no  advantage  can  be 
taken  of  such  defect  in  its  constitution  colUterally  b>'  an/ 
person."    Two  judges  dissented;  one  expressed  no  opinion.' 

B.  signed  an  agreement  of  subscription  to  the  stock  of  A. 
The  court  construed  the  agreement  as  a  contract  to  pay  the 
amount  of  the  subscription  to  a  corporation  to  be  Uiereafter 
organized  and  brought  into  existence.  A.  sued  B.  upon  the 
agreement.  It  appeared  that  the  certificate  of  incorporation 
had  never  been  filed  in  the  office  of  the  Secretary  of  State  aa 
required  by  statute.  Judgment  for  B.  "  The  contract  was 
in  legal  effect  that  the  defendant  would  take  and  pay  for  the 
stock  subscribed  for  in  case  the  organization  should  be  per- 
fected and  the  corporation  brou^^t  mto  legal  existence  and 
not  otherwise.**  «*  The  filing  of  the  certificate  hi  the  office  of 
the  Secretary  of  Sute  is  an  faidispensable  pre-requisile  to  the 
legal  existence  of  the  corporation."' 

A  survey  of  the  cases  belonging  to  this  dass  seems  to  indl* 
cate  that  in  almost  every  uistance  the  corporatkm  will  be  per- 
mitted to  recover  if  it  has  a  i<f  fiui^  existence.  Here,  afiia, 
we  are  met  with  the  difficulty  of  determining  hi  a  given  case 
what  amounts  to  ooforable  compliance  with  the  provisioiis  of 
a  statute  and  what  amounts  to  user.  The  excqitional  caic^ 
represented  in  the  above  outline  by  ImdkmmftHs  i^ammf  Ck 
V.  MtMmtr^  is  the  case  m  which  the  formation  of  a  coipor»* 
tion  is  a'conditioa  of  the  defendant's  Uabilitx.    In  audi  a< 

>  BaflUo  R.  R.  Oo^  St.  Omj,  a(  llnr  YoA,  111  liis. 
'IndiMMpcUsFanMes  Os^  R  HiriM««t  4*  bdlsaa*  MS,  ilM- 
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there  must  be  a  regular  and  valid  organization  or  the  defend- 
ant will  never  be  liable.  The  reason  given  is  that  under  such 
ciraimslasibes  '*  the  rule  of  estoppel  docs  not  apply/'  as  it 
would  in  case  of  a  contract  with  an  existing  corporation.  It 
has  been  seen  that,  even  in  the  case  of  an  existing  coqHira- 
tion,  the  elements  of  estoppel  are  lacking  in  such  a  transac- 
tion, and,  therefore,  the  reason  asMgned  in  cases  of  the  kind 
under  consideration  is  peculiarly  un-^atisfactory. 

4.  Caus  im  uMeA  ike  quesiioH  is  whether  irrtpUarities  im 
Ae  ^gmmtnthm  ef  jciMt  stock  eompanies  tM  subject  the  asso- 
cities  to  genered  peurtnership  iioMity. 

In  view  of  the  fact  that  statutes  have  been  passed  in  a  mul- 
titude of  jurisdictions  authorizing  the  formation  of  joint  stock 
oompguiies  with  limited  liability,  the  question  was  certain  to 
arise  as  to  whether  a  stockholder  in  case  of  irregular  organi- 
latMNi  could  set  up  the  defence  that  the  company  had  acquired 
a  de  fado  existence.  On  kwking  into  the  books,  we  find  that 
this  question  was  definitely  raised  in  at  least  one  case  and  that 
the  court  answered  it  in  the  negative.  The  writer  Iv-s  r.ot 
found  amy  extended  discussion  of  the  principles  which  should 
underlie  such  a  decision.  It  might  be  argued  that,  in  the  case 
of  the  corporation,  the  test  of  its  existence  is  the  creation  of  a 
legal  entity  by  the  state,  whereas  in  the  case  of  a  joint-stock 
company,  there  is  no  entity  separate  and  apart  from  the  mem- 
hers  that  compose  the  association.  On  the  basb  of  this  dis. 
tinction,  it  might  be  contended  that  where,  in  consequence  of 
the  acts  of  the  corporators,  a  plaintiflf  has  shown  his  willing. 
■e»  to  make  a  contract  with  the  entity,  he  can  never  recover 
on  that  contract  agaiiuit  any  one  but  the  entity— which,  for 
the  purposes  of  private  litigation,  will  be  taken  to  exist, 
akbough  iu  existence  might  be  disputed  by  the  sUte.  On 
the  other  hand,  in  the  case  of  the  joint-stock  company,  it 
night  be  said  the  plaintiff  has  made  no  contract  with  an  entity, 
but  has  contracted  directly  with  the  individuals  who  compose 
the  company,  although,  for  convenience,  they  have  acted  with 
a  common  nanae.  In  this  view,  the  pbuntilT  would  be  enUtlcd 
lo  enforce  against  them  whatever  liability  attaches  by  law  to 
contracts  made  by  them-^and  this  liability  is  unlimited  liabil- 
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ity.  unlesH  the  members  have  satisfied  the  conditions  upon 
which  immunity  is  oflcred  by  the  State.  It  would  follow  that 
there  is  no  room  for  the  conception  of  dt  facto  existence  in  the 
case  of  a  joint-stock  company,  because,  even  when  the  "  com- 
pany *'  exists  dejtin,  it  has  no  existence  apart  from  the  mem- 
bers which  compo.ie  it.  This  argument  is  somewhat  weakened 
by  the  consideration  that,  in  equity,  the  dvil  law  theory  Is 
universally  followed  to  the  extent  that,  in  the  case  of  the 
ordinary  partnership,  the  *'  firm  '*  is  treated  as  an  entity  dis- 
tinct from  its  members.'  This  conception  of  the  firm  is  gain- 
ing ground  exen  in  the  courts  of  common  law,'  and  in  propor- 
tion to  the  dcfiniteness  with  which  it  is  accepted,  the  difficulty 
of  making  a  theoretical  distinction  between  the  corporation 
and  the  joint-stock  company  steadily  increases.  The  explana- 
tion above  suggested,  however,  is  probably  a  correct  explana- 
tion from  the  historical  point  of  view.  Whether  any  useful 
purpose  Ls  subserved  by  maintaining  a  distinction  between 
joint-stock  companies  and  corporations  is  a  question  which 
seems  to  be  least  open  to  discussion.  If.  in  the  onward  sweep 
of  legal  development,  the  distinction  is  obliterated,  it  .seems  to 
be  quite  certain  that  the  results  of  irregular  organization  in  the 
case  of  joint-stock  companies  will  be  assimilated  to  the  results 
reached  in  the  case  of  corporations,  and  not  vice  versa. 

The  case  referred  to  as  deciding  that  there  can  be  no  such 
thing  as  a  i//  facio  joint  stock  company  is  EU0I  v.  Himrpd} 
In  this  case  A.  brought  suit  on  two  notes  given  by  B.  and  C 
for  money  borrowed.  To  defeat  recovery,  B.  and  C.  alleged 
that  prior  to  the  giving  of  the  notes  they  had  formed  a  partner- 
ship association  or  joint-stock  company  under  the  Pennsyl- 
vania Act  of  Legislature  of  June  2,  1874.  It  appeared  that 
there  had  been  a  failure  on  the  part  of  B.  and  C.  to  comply 
with  the  requirements  of  the  statute  in  certain  essential  par- 
ticulars. They  had,  however,  conducted  the  business  for  a 
considerable  period  of  time  and  they  contended  that  the 

*  JcMd,  M.  R.,  hi  Poolcy  v.  Driver,  s  Ch.  D.  458. 47«.  i^TT- 

*  Brewer,  J.,  in  CiMi  r.  Boriinston  Natioiial  Bsak,  17  Kan.  jjS^  s«o, 
1876;  Barret,  Jf.,  in  Walker  v.  Wait,  50  Vt.  668,  1878;  Coolcy,  J.,  in 
AobcrtMB  r.  Coractt,  39  Midi.  7n»  7^4.  i^T^* 

*io8Pa.569^l88s. 
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existence  of  the  partnership  association  could  not  thcrdbre  be 
inquired  into  collaterally.  *'Thc  fonnation  of  a  limited 
partnership/*  said  the  court.  *'  is  materially  dificrcnt  from  the 
creation  of  a  corporation.  Such  association  is  treated  in  the 
statute  as  a  partnership,  which,  upon  the  performance  of 
certain  acts,  shall  possess  specified  rights  and  immunities.  In 
contemplation  that  the  association  may  consist  of  many 
memberr,  for  convenience  it  is  clothed  with  many  of  the 
fieatures  and  powers  of  a  corporation,  such  as  the  right  to  sue 
and  be  sued,  grant  and  receive,  in  the  association  name.  But 
no  man  can  purchase  the  interest  of  a  member  and  participate 
in  the  subsequent  business,  unless  by  a  vote  of  the  majority  of 
the  members  in  number  and  value  of  their  interests.  No 
charter  is  granted  to  the  persons  who  record  their  statement. 
When  they  are  sued  for  debt  and  claim  immunity  founded  on 
such  statement,  it  is  competent  for  the  plaintiff  either  to  point 
to  a  fatal  defect  on  its  face,  or  to  prove  that  an  essential 
requisite,  though  formally  stated,  m  falsely  stated.** '  It  will 
be  perceived  that  the  court  here  points  to  the  delectus  person^ 
earum  as  distinguishing  the  joint-stock  company  from  the 
corporation.  There  have  been,  however,  corporations  the 
shares  of  which  were  not  generally  transferrablc  and  joint- 
stock  companies  where  the  delectus  persouarum  did  not  exist. 
We  have  now  completed  our  survey  of  typical  decisions 
upon  the  subject  of  irregular  organization.  We  find  them 
complicated  not  only  by  the  existence  of  the  distinction,  just 
discussed,  between  corporations  and  joint-stock  companies, 
but  by  the  presence  of  the  vexed  question  as  to  what  consti* 
tutes  colorable  compliance  with  statutory  requirements  and 
what  constitutes  user  of  corporate  privileges.    We  notice  a 

*Th«  Mopc  of  this  article  doc*  not  include  •  dttcnision  of  the  intefpre- 
tMtion  piMcd  by  the  conrU  upon  the  ttatute*  which  cxlit  in  several  SUtea 
aalhorisinf  the  ctcation  of  limited  or  ipecial  partaenhiiw  in  which  one 
or  BMic  of  the  nembefs  ia  liable  only  to  the  extent  of  bia  oontribatioa. 
8«cfa  a  alatnte  ia  the  Fennsjltmnia  Act  of  llareh  ai,  1836.  The  ncccMhy 
of  atrict  eoBpliaaee  with  the  terna  of  thia  atatute  haa  bees  enphaaiaed 
b  a  acrieaofcaaca  ia  the  Sapreme  Conit  of  Pennaylvaaia,  culminating 
ia  the  aoowwhat  almtliag  dedakma  in  Fonith  Street  NatioMl  Bank  v. 
Whitaker,  170  Pa.  997,  1895,  and  Blumenthal  Bioa.  ft  Co.  v.  WhHakar, 
170  P».  109^  1895. 
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marked  tendency,  in  the  case  of  alleged  coqMfatioiBS»  to  con- 
fine the  plamtiir  in  his  recoveiy  to  the  coiponte  fund  and, 
where  the  corporation  is  suing,  to  preclude  the  defendant  ftom 
taking  refuge  behind  an  irregukrity  in  the  plaintilT's  organia* 
tKMi.  Have  the  limits  of  the  tendency  been  reached?  Gaa 
the  courts  safely  go  feither  than  th^  have  gone  hi  this  diree* 
tKMi  ?  Is  there  a  tenable  theory  upon  which  the  diffieultina 
which  we  now  experience  may  be  eliminated  from  privalo 
litigatMm  ?  It  is  proposed  to  att«apt  to  answer  these  quet* 
tkms  in  a  subsequent  article. 

/S«^B^M  URL^^teM  S^A^^m 
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On  the  lint  day  of  April,  1882,  one  £.  A.  Timlin 
leased  to  Thos.  Brown  and  J.  L.  Hunter  a  tract  in  Clarion 
Connty  for  a  period  of  ten  years.  In  the  words  of  the  instru- 
ment, the  tract  was  leased  to  the  said  Brown  and  Hunter  *'  for 
the  purpose  of  mining,  digging  and  excavating  'the  coal 
contained  thereon."  The  lessees  agreed  **  to  pay  as  royalty 
4br  coal  the  sum  of  one-half  cent  per  bushel  for  all  coal  ukcn 
from  said  lease ;  the  said  royalty  to  be  paid  monthly,  each 
and  every  month."  Further,  the  lessees  agreed  **  to  take  out 
at  least  ten  thousand  bushels  of  coal  each  and  every  year,  and 
as  much  more  as  they  choose."  Failing  to  get  out  ten 
thousand  bushels,  **  they  agree  to  pay  a  royalty  on  ten  thou- 
.  sand  busheb  each  and  every  year."  If  the  lessees  do  not  fulfil 
the  cooditioiis  of  the  lease,  it  is  to  be  void,  and  Timlin  may 
re-enter,  etc.  In  accordance  with  the  lease,  coal  was  mined 
and  royalty  paid  up  to  April  i,  1889,  at  which  time  the  coal 
had  run  down  to  such  small  proportions  as  to  be  unprofitable 
to  work,  and  no  more  royalty  was  paid.  Timlin  sued  in  1 892, 
.after  the  expiration  of  the  lease,  to  recover  th«  royalties  for  the 
past  three  years.  Plasntiflf  having  succeeded  in  the  court 
bdow,  the  defendants  appealed,  and  the  Supreme  Court 
alliniied  the  judgment:  Timim  v.  Bntmm,  158  I^l  606. 

On  April  I,  187$,  Sarah  Stecley  //a/.,  leased  to  Abraham 
Boyer  "  for  the  purpose  of  carrying  on  the  mining  of  iron  ore, 
.all  the  timber  land"  of  the  parties  of  the  first  part,  situated, 
-etc  The  lessee  was  given  **  the  exclusive  right  to  dig  for, 
raise,  and  take  away  iron  ore,  and  (he,)  shall  continue  to  work 
•during  the  term  of  fifteen  years  from  the  date  hereof.**  The 
leasee  agrees  to  pay  to  the  lessor,  "  the  sum  of  sixty  cents  for 
«vcry  ton  of  iron  ore  sold  firom  said  premises  during  said  term, 
to  be  paid  monthly,  but  the  amount  to  be  paid  to  the  said  first 
pai^  shall  in  no  year  be  less  than  four  hundred  dollars,  to  be 
paid  within  the  year-reqiecdvely.  But  in  case  the  second 
party  should  suspend  the  work  for  a  time  or  should  not  mine 
Mud  tell  inn  ore  in  any  year  sufficient  to  make  the  annual  sum 
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due  therefrom  to  the  first  party  four  hundred  dollars,  in  such 
case  however,  the  said  second  party  shall  pay  the  first  party 
the  said  annual  sum  of  four  hundred  dollars,  and  said  second 
party  shall  have  the  right  to  take  out  and  sell  iron  ore  at  a 
future  time  to  make  up  for  the  money  paid  out  as  aforesaid 
for  ore  in  advance,  .  .  '.  but  no  iron  ore  shall  be  taken  out 
after  the  expiration  of  thb  lease  ibr  money  advanced  and  no 
money  advanced  as  aforesaid  shall  ever  be  refunded."  Abra- 
ham Boyer  on  Sept  i,  1876,  assigned  hb  leasehold  to  Kate 
Boyer,  and  she  assigned  it  to  Henry  Fulmer.  In  the  assign-* 
mcnt  to  Fulmer,  it  was  provided  as  follows:  "And  he 
(Fulmer)  also  agrees  to  pay  to  the  said  Catharine  Boyer,  his 
heirs  and  assigns,  the  additional  sum  of  seventeen  and  one-half 
cents  for  each  and  every  gross  ton  of  iron  ore  mined  and  taken 
away  from  said  premises,  to  be  paid  monthly  to  said  Catharine 
Boyer,  said  payments  to  be  between  the  last  day  of  the  month 
and  the  fifteenth  day  of  the  following  month  "  and  further, 
"  the  said  Henry  Fulmer  shall  mine  and  take  away  and  pay 
for  not  less  than  one  thousand  tons  of  iron  ore  in  each  and 
every  year.  He  shall  pay  to  said  Catharine  Boyer  her  royalty 
of  seventeen  and  one-half  cents  per  ton  on  one  thousand  tons 
per  9  num  whether  he  mines  that  amount  or  not."  If  Fulmer 
(ails  to  mine  and  pay  for  this  amount,  the  assignment  to  be 
void,  etc. 

Fulmer  worked  the  mine  for  three  3rears;  and  thus,  the 
iron  being  practically  exhausted,  he  ceased  operation,  and 
paid  no  more  royalty.  Mrs.  Boyer  sued  to  recover  royalty 
payable  after  the  work  had  been  stopped.  She  succeeded  in 
the  court  below,  Fulmer  appealed,  and  the  judgment  was. 
reversed,  Mr.  Justice  Mitchell  dissenting:  Ar^vr  v.  Fulmer^. 
176  Pa.  282. 

TtudiH  V  Bnowm  was  not  overruled,  and  is,  therefore^. 
still  law.  I  think  counsel  would  find  difficulty  in  advising 
a  client  in  a  similar  case,  for  the  points  of  <iiflereiice  between 
Timiim  v.  Broom  and  B^tyir  v.  Fulmer  do  not  "jump  at 
the  eyes,"  as  the  French  say.  I  propose  to  examine  them 
carefully  to  see  where  the  real  distinction,  if  any,  is  to  be- 
Ibund.     Both  were  cases  wherein  the  parties  to  whom  royalty 
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*w»  alleged  to  be  due  sued  to  recover  it.  Both  were  cues 
wherein  no  royalty  had  been  paid  during  the  period  covered 
by  the  suit. 

In  Timiim  v.  Brawn^  the  particular  covenant  was :  "  In  cane 
the  said  Brown  and  Hunter  fails  (jm)  to  get  out  the  amount 
belbre  stated,  they  agree  to  pay  royalty  on  ten  thousand 
bushels  each  and  every  year." 

In  B^ytr  v.  Fmlmer^  the  particular  covenant  was :  "  He 
shall  pay  the  said  Catharine  Boyer  her  royalty  of  seventeen 
.and  one-half  cents  per  ton  on  one  thousand  tons  per  annum 
whether  he  mines  that  amount  or  not" 

In  both  cases  the  defence  was  that  there  had  been  a  practi- 
cal exhaustion  of  the  mineral  before  the  payment  of  royalty 
iHui  ceased. 

The  reasons  ibr  the  decision,  in  Timiim  v.  Brcwn^  given  by 
the  court,  speaking  through  Dean,  J.,  are . 

I.  The  lease  constituted  a  sale  of  the  coal  in  place  at  one- 
half  cent  per  bushel  with  a  right  to  a  term  of  ten  years  in 
which  to  mine  and  remove  it  If  there  were  more  than  one 
hundred  thousand  bushels  mined  in  ten  years,  one-half  cent 
per  bushel  was  to  be  paid  on  the  excess.  That  b,  it  was  a 
sde  of  all  the  coal  in  place  at  a  minimum  price  of  five  hun- 
dred dollars. 

From  the  6ct  that  there  had  been  a  prior  contract  with 
Brown  at  a  less  royalty,  for  which  the  one  sued  on  was  sub- 
stituted, and  the  additional  fiurt  that  Brown  was  already  work- 
ing an  adjoining  tract,  the  court  draws  the  conclusion  that 
party  doubted  that  coal  existed  under  the  tract  leased. 


3.  This  is  not  a  case  of  mutual  \ 

3.  The  dffcndjnu  having  contracted  to  p^  could  not  c»- 
ope  becasK  the  miacs  gave  oat 

la  B^jnerw.  imlmtr.  the  oouit  speaking  through  Green,  J., 
gati.  as  roBMias  $at  its  judgment : 

1.  The  agpecMcnte  dU  aot  constitute  a  sale  of  the  coal  in 
act  leased  waa  limlirr  land  aad  arrftle  had  nadrr 

>'  The  ill  fi  ail  111'  cwwrait  la  pay  whether  he  aMaed  cr 
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not  was  inertly  a  covenant  to  pay  for  iron  which  he  could 
have  mined  if  he  had  chosien. 

One  day  some  yean  ago,  when  the  late  Judge  Ludlow  was* 
presiding  in  the  Court  of  Common  Pleas  Na  j,  Philadelphia, 
a  young  gentleman  came  into  court  just  as  the  judge  had  com- 
pleted a  call  of  the  trial  list  He  said  to  the  court,  "If  your 
Honor  pleases,  the  case  of  Siwwlr  v.  Brmvm  may  be  stricken 
from  the  list.**  The  judge  ran  his  eye  down  the  list,  and 
looking  up.  said  :  "  Dkl  you  say  Sooolcs  and  Brown  ?  "  "No^ 
sir ;  Snooks  vemu  Brown.*' 

I  must  honestly  confess  that  I  can  see  very  little  mora  dis» 
tinction  between  these  two  cases.  The  questkm  of  the  amount 
of  uncertainty  in  the  minds  of  parties  to  a  mining  lease  as  ta 
the  existence  of  the  mineral  at  all  in  paying  quantities  is  so 
impossible  of  determinatioo  that  it  to  a  most  unsatiifiictory  test 
b>'  which  to  adjudge  thdr  rights  and  duties.  It  may  safely  be 
said  that  no  lease  to  ever  entered  into  without  at  least  very 
strong  belief  in  the  existence  of  the  mineral  no  one  would 
execute  a  mining  lease  for  coal  in  Philadelphia  County,  for 
example — so  that  it  must  be  assumed  that  as  reasonable 
beings  and  business  men  it  to  their  coolklent  expectation,  how* 
ever  mistaken,  that  the  terms  of  a  lease  can  be  prKtically 
carried  out.  And  to  say  that  because  the  reasons  for  the 
belief  may  have  been  stronger  in  the  one  case  than  in  the 
other,  the  obligation  of  the  contract  to  not  the  same,  to  against 
common  sense.  Besides,  admittedly  the  amount  of  coal  or 
iron  in  place  to  not  positively  ascertainable  beforehand— 40 
that  there  to  always  uncertainty  as  to  just  how  much  will  be 
available.  Now,  in  Case  A.  there  are  strong  reasons  for  be-^ 
lieving  in  the  existence  of  the  mineral  In  Case  B.  the  reasons 
are  still  stronger.  Yet  hi  both  cases  the  mineral  ghres  out, 
contrary  to  expectations.  Is  the  man  who  deliberately  en- 
tered into  a  cootrsct  in  Case  A.  to  be  excused  from  iu  per- 
formance because  he  dkl  not  wait  for  stronger  reasons  bdbre 
he  did  so,  while  the  man  hi  Qass  B.  who  did  have  stronger 
reasons,  to  hekl  to  a  strict  aocoontabiliiy  ?  Common  senscir 
legal  principles,  revolt  agauist  any  snch  doctrine  The  two 
cases  which  we  have  been  analydng  are  absolutdy  indiscki- 
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guishable  upon  any  recof^nizablc  principle— or  at  least  one 
enable  of  practical  application— and  unless  a  lawyer  should  be 
*'  so  skilled  in  argument,  he  could  divide  a  hair  twixt  South  and 
Southwest  side/'  he  could  find  it  impossible  to  advi<«e  if  Ixnh 
are  to  stand.  We  arc  now  brought  (ace  to  lace  with  the  ques- 
tion, what  is  and  should  be  the  law  ?  Let  us  see  whether 
Ttmtfi'tt  V.  Brawn  or  Ba/rr  v.  Fmlmer  is  most  in  accord  with 
the  weight  of  authority  ? 

The  trend  of  the  decisions,  which  are  not  numerous  in 
Pennsylvania,  has  been  to  relieve  the  lessees  from  payment  of 
royalty  fnr  minerals  which  have  no  existence.  The  case  im- 
mediately prior  to  Timlin  v.  Brawn  was  McCakan  v.  Wharf  on , 
131  Pa.  424.  In  thatfcase  there  had  lieen  a  lease  givin;;  the 
exclusive  right  to  "  prospect  for,  dig,  mine  and  ship  iron  ore/* 
and  *'  just  as  s<x>n  as  iron  ore  is  found  in  sufficient  quantities 
to  justi^r  the  shipping  of  the  same,  then  the  parties  of  the 
■econd  part  agree  to  work  the  said  mines  to  their  utmost 
capadty,**  and  they  agree  "  to  pay  the  sum  of  fifty  cents  per 
ton  lor  each  and  every  ton  of  iron  ore  mined  and  ship|M:d," 
and  **  in  case  sufficient  iron  ore  be  found,  that,  then,  the  mining 
and  8lii|Mnents  of  iron  ore  shall  not  be  less  than  twcnt>'-five 
hundred  tons  per  year ;  and  that  the  royalty,  if  sufficient  iron 
ore  be  found,  shall  in  no  event  be  less  than  twelve  hundred 
dollars  for  each  and  every  year.*'  "  It  is  further  understood 
that  if  the  parties  of  the  second  part  do  not  quit  possession  of 
•aid  premises,  and  surrender  and  give  up  all  interest,  they 
may  have  in  this  lease,  on  or  before  the  first  day  of  July, 
1SS4,  the  ytxy  act  of  their  refusing  or  neglecting  to  quit  pos- 
acssion  and  surrender  the  lease  is  hereby  agreed  on  their  part 
that  there  is  a  sufficient  quantity  of  iron  ore  in  said  property 
to  pay  the  royalty  of  twelve  hundred  dollars  on  the  first  day 
of  February,  1885.'* 

Suit  was  brought  to  recover  this  royalty  due,  on  Februar>' 
I,  188$.  There  was  some  evidence  of  a  surrender  of  the 
lease.  But  the  court  said  that  the  agreement  as  to  the  eflfect 
cT  remaining  in  possession  after  July  1.  1884,  only  threw 
ttpoa  the  defendants  the  burden  of  proof  that  no  ore  existed, 
thai  it  was  not  an  absolute  agreement  to  pay  royalty  whether 
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or  no.  What  became  of  the  principle  of  estoppel  is  not 
mentioned,  but  the  case  is  another  strong  indication  that 
exhaustion  or  non-existence  of  minerals  is  a  defence  which 
the  courts  strive  hard  to  sustain. 

Ginnn  backward  chronologically,  we  come  next  to  MmMen-^ 
Ifcrg  V.  Henning^  1 16  Pa.  138,  a  leading  case.  We  find  there 
an  in.strument  in  which  the  plaintiflf  **  granted,  bargained  and 
sold  "  to  the  defendants  for  fi^t  years  all  the  iron  ore  in  a 
certain  tract  of  fifty  acres  in  Berks  Co.  The  lessees  (so 
called  in  the  instrument)  agreed  to  pay  "  for  every  ton  .  .  . 
mined  and  taken  away  ...  the  price  of  thirty-five  cents  per 
ton,"  and  further  "to  raise,  mine,  carry  away  and  sell  at 
least  fifteen  hundred  tons  annually  ...  or  in  defiiult  thereof 
to  pay  a  royalty  of  fv^  hundred  and  twenty-five  dollars 
annually."  Suit  was  brought  to  recover  the  sum,  and  an 
affidavit  of  defence  alleged  that  in  spite  of  eflbrts  no  iron  was 
found  of  sufficient  quality  or  quantity  to  enable  the  defendants 
to  comply  with  the  contract.  The  court  below  refused  judg- 
ment for  want  of  a  sufficient  affidavit  of  defence,  the  plaintifiT 
appealed,  but  unsuccessfully.  Mr.  Justice  Clark  says,  in 
delivering  the  opinion  of  the  court,  that  the  transaction  was 
a  sale  of  the  ore  in  place,  and,  as  no  ore  was  found,  the  sub- 
ject-matter of  the  contract  failed,  and  the  price  could  not  be 
recovered.  He  considers  it  a  case  of  mutual  mistake,  both 
parties  having  supposed  that  ore  existed,  and  while,  under 
Harlan  v.  Lekigh  Coal  Co,,  35  Pft.  287,  it  could  not  be  said 
that  the  lessors  had  warranted  the  existence  of  ore,  or  that 
its  mining  would  be  profitable,  and  so  the  lessees  could  not 
recover  from  the  lessors  the  expenses  of  their  vain  search, 
still  equity  would  not  permit  the  recovery  of  royalty  in  such 
a  case.  And  this  ruling  would  seem  to  be  borne  out  by 
KembU  Coal  Co.  v.  Seoit,  15  W.  N.  C.  220 ;  see  vSaoJoluuiom 
v.  Cowan,  $9  Pa.  275.  The  apparent  rule,  then,  both  of 
authority  and  common  sense,  is :  The  lessors  do  not  mramnt 
the  existence  of  the  mineral  or  its  quality  or  profitable  work- 
ing, and  the  lessees  cannot,  therefore,  recover  sums  expended 
in  an  endeavor  to  find  and  work  it  And  they  are  bound  to 
use  all  reasonable  eflbrt  to  perform  the  contntct     But  if,  ia 
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qitte  of  these  efibrts,  the  mtneral  is  insufficient  in  quantity  or 
quality  to  be  worked  so  as  to  pay  the  royalty,  such  facts  may 
be  shovm  by  the  lessees,  (upon  whom  is  the  burden  of  proof) 
in  an  action  for  its  recovery.  TiMtZ/w  v.  Brawn  is  hardly 
recondliable  with  this  view,  but  it  seems  to  me  to  stand  alone. 
Another  most  interesting  case  has  been  decided  very  re- 
cently. I  refer  to  Lehigh  ami  WUkesbarrc  Cotd  Co,  v.  Wright^ 
177  P^  387.  In  this  case  the  lessees  were  plaintifTs,  and  filed 
a  bill  in  equity  to  restrain  the  lessors  from  enforcing  at  law 
the  forfieiture  clause  of  the  lease,  and  also  from  re-entry  under 
the  power  of  attorney  to  confess  judgment,  etc.  The  material 
provisions  of  the  lease  were :  Lessors  leased  to  lessees  **  all 
the  coal  upon  and  under  "  the  tract  **  for  and  until  such  time 
as  all  the  merchantable  anthracite  coal  shall  have  been  mined 
or  removed,**  the  lessees  to  pay  twenty-five  cents  a  ton,  the 
"rent  or  royalty  "to  be  paid  quarterly.  Section  2  was  as 
follows :  "And  the  said  party  of  the  second  part,  its  successors 
and  assigns,  whether  coal  be  mined  or  not,  shall  pay  to  the 
said  parties  of  the  first  part,  their  executors,administrators  and 
assigns,  in  the  proportions  aforesaid,  an  annual  minimum 
tental  of  not  less  than  four  thousand  dollars,  payable  in  quar- 
terly instalments,  .  .  .  and  if  the  said  party  of  the 
second  part,  its  successors  and  assigns  shall  fail  in  any  year 
to  mine  coal  to  amount  to  the  said  minimum,  which  it  or  they 
shall  have  paid,  the  deficiency  may  be  made  up  in  any  subse- 
quent year  during  the  the  time  of  this  lease  without  any  pay- 
ment therefor.  And  should  the  breaker  of  the  said  party  of 
the  second  part,  its  successors  or  assigns  be  destroyed  by 
fire  or  other  unavoidable  cause,  the  rent  may  be  postponed  for 
the  dme  which  may  be  necessary  to  erect  a  new  breaker,  not 
however,  to  exceed  three  months."  By  Section  1 1 ,  it  was 
agreed  that  in  default  of  any  quarterly  payment  all  the  right 
of  the  lessees  under  the  lease  should  be  forfeited  at  the  option 
of  the  lessors ;  or  they  might  issue  a  landlord's  covenant  and 
distrains  for  rent  in  arrears  ;  or,  in  case  of  forfeiture  then  by 
authority  of  a  power  of  attorney  thereby  given,  judgment  in 
^ectment  might  be  confessed  and  possession  taken  of  the 
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Up  to  July,  1 888.  payments  of  royalty  were  regularly  made. 
And,  then,  the  plaintifls  notified  defendants  that  they  would 
pay  no  more,  because  the  sums  already  paid  more  than  paid 
for  the  coal  mined  and  all  that  remained  in  place.  It  is  stated 
in  the  opinion  of  the  court  that  the  right  to  timber  or  other 
material  in  the  surface  was  granted  to  plaintiflT  along  with  the 
coal.  So  that,  apparently,  they  sought  to  remain  in  posses- 
sion  without  further  payment  and  take  their  own  time  to 
remove  the  balance  of  the  coal.  In  the  opinion  of  the  Master 
several  years  would  be  necessary  to  remove  the  coal,  using 
reawnable  diligence,  and,  as  it  had  all  been  paid  for,  the  for* 
feiture  of  the  lease  before  its  removal  would  be  unconsdon* 
able.  But  the  Supreme  Court,  agreeing  with  the  court  below, 
and  disagreeing  with  the  Master,  held,  in  an  opinion  by  Mr. 
Justice  Dean,  that  the  company  could  not  remain  and  exer- 
cise its  suriace  rights  without  pajfing  the  annual  rental 

Since  the  whole  amount  which  the  plaintifls  would  hav« 
paid  had  they  taken  out  eveiy  pound  of  coal  had  been  paid; 
and  since  several  years  were  stated  to  be  reasonably  neces* 
saiy  to  take  out  what  remained,  it  is  diflicult  not  to  agree 
thoroughly  with  the  dissenting  opimons  of  Green  and  Will* 
iams,  JJ.  No  cases  are  cited  in  the  opinion  of  the  oourt,  but 
a  sUftUng  allusion  to  them  is  made  in  these  words :  '*  It  is 
useless  to  go  over  them,  because  to  be  in  point,  they  sho^ki 
be  M  verAis  i/stssmit  concerning  the  same  subject  and  parties 
in  the  same  situation."  If  cases  to  be  in  point  must  be  "m 
verdis  i/sissimu"  counsel  need  hardly  be  at  pains  to  search  for 
precedents ;  they  will  not  be  likely  to  find  any. 

It  is  much  to  be  regretted  that  there  is  no  clear  light  by 
which  to  guide  one's  footsteps  in  cases  of  this  kind.  The  only 
solution  of  the  difficulty  for  the  future,  which  is  at  all  obvious, 
is  greater  care  and  more  <iistinct  and  unambiguous  ejcpresskm 
in  the  preparation  of  mining  leases.  It  may  not  be  an  easy 
task  to  draw  an  instrument  which  will  be  satisfoctory  to  both 
parties  and  unmistakably  express  their  views  but  surely  in 
this  age  of  business-like  methods,  it  ought  not  to  be  possible 
for  questKMu  such  as  we  have  been  discussing,  to  arise,  esp^ 
dally  after  repeated  warnings  like  these  cases.     I  remember 
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tipoo  one  oocasiofi  hearing  the  learned  and  distingutshed  senior 
counsel  lor  the  appellees  in  Ltkigk  C0,  v.  IVhj^,  remark, 
m^pumda,  that  the  days  were  past  when  courts  sat  for  the  pur- 
pose of  perpetnting  mjustioe  under  the  forms  of  law — that 
Orase,  J.,  and  hb  contemporaries  wcfe  never  ISctter  pleased 
than  u^ien  their  ingenuity  had  discovered  some  way  of  legally 
inflicting  undeserved  loss  upon  some  unfortunate  suitor,  hut 
that,  happily,  we  had  changed  an  that  I  Aku  Lek^gk  Ca,  y. 
tww^gaU^  one  does  not  fed  so  sure^ 

iMcms  S.  Lamdndk, 
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As  Marked  by  Dbcisions  sblbctbd  prom  thb  Advamcb. 

Reports  for  December. 

In  Tke  Maripata,  [1896]  P.  273,  the  defendants'  steaunshtp^ 
three  days  out  from  Montreal  for  Liverpool,  stranded  on  the 

AjairaKy  ^^***'  ^  Labrador.  The  master  landed  the  pas- 
ufosaivags.   sengers  and  crew,  provided  them  with  food  and 

^"jjuijrtCT  **  accommodation,  and  the  same  day  intercepted  a 
passing  steamer  which,  at  the  request  of  the 
master,  conveyed  the  passengers  to  their  destination.  The 
following  day  a  steamer,  passing  in  the  opposite  direction,  at 
the  like  request,  took  oflT  the  greater  part  of  the  crew,  con- 
veyed them  to  Quebec,  and,  on  the  way,  telegraphed  tor 
assistance  to  be  sent  The  defendants'  vessel  became  a  total 
loss,  materiab  worth  only  £11^  being  saved.  The  contract 
with  the  passengers  provided  that  the  defendants  should  not 
be  liable  "  for  loss  or  delay  from  the  act  of  God  .  .  .  perils  of 
the  seas,  rivers,  or  navigation  .  .  .  or  the  wrongful  act  of  the 
company's  servants."  The  owners  of  the  passing  steamers 
brought  an  action  against  the  defendants  for  salvage,  or, 
in  the  alternative,  for  remuneration  for  services  rendered  at 
request  The  defendants  tendered  £200^  which  was  refused ; 
but  Gorell  Barnes,  J.,  ruled  that  the  tender  must  be  upheld,  as 
the  passengers  and  crew  were  not  in  any  danger,  so  that  no 
life  salvage  was  claimable,  and  as  the  defendants  were  under 
no  obligation  to  forward  the  passengers  to  their  destination^ 
the  master,  in  transhipping  them,  acted  as  the  agent  of  the 
passengers,  not  of  the  defendants. 

The  Supreme  Court  of  Georgia  has  lately  decided  a  very 
interesting  question,  holding  that  while  an  entry  in  a  bank- 
book or  "pass-book  "  purporting  to  show  that  the 
owner  of  the  book  has  credit  in  a  bank  for  a  speci- 
fied baknce  is  not  conclusive  or  binding  upon  the 
bank,  yet,  when  a  banker  issued  and  delivered 
such  a  book  containing  an  entry  of  this  kind 
which  was  ob  imii^  felse,  and  when,  after  this  was- 
done,  a  third  person,  who  had  seen  the  book». 
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-applied  to  the  banker  for  information  ax  to  the  genuineness 
.and  accuracy  of  the  apparent  credit,  at  the  same  time  di!«clos- 
Bfig  his  reasons  for  making  the  inquiry,  and  the  banker,  while 
expressly  declining  to  give  in  terms  the  information  thus 
sought,  did.  by  concealing  the  truth,  or  by  other  means, 
induce  the  inquirer  to  believe  the  entry  in  the  book  was  true 
and  correct,  and,  in  consequence  of  that  belief,  to  make  with 
the  owner  of  the  book  a  contract  by  which  the  inquirer, 
though  exercising  due  care  in  the  premises,  was  defrauded 
and  suflered  a  loss,  the  banker  was,  within  proper  limits, 
liable  in  damages  to  the  former  on  account  of  that  loss,  if. 
under  the  special  circumstances  of  the  case,  he  was  under  an 
obligtfttion  to  communicate  to  the  inquirer  the  exact  truth  of 
the  matter:  Jamis  v.  Crasikwaite,  25  S.  £.  Rep.  754. 


The  Supreme  Court  of  Tennessee  has  recently  held  that 
under  the  statute  of  that  state,  which  provides  that  loans  made 
by  a  building  association  shall  be  made  **  in  open 
meeting  to  the  highest  bidder,'*  (M.  &  V.  Code 
Tenn.  S  275 1.)  loans  made  at  a  fixed  premium  by 


"••'  agreement  between  the  borrowers  and  the  associa- 
tion are  usurious,  if  in  excess  of  the  legal  rate  of  interest : 
IfcOmley  v.  Warkimgman's  Bdg.  &  Loam  Assft,,  37  S.  VV.  Rep- 
313;  Ati/  V.  Meehamks*  Bdg.  &  Loan  Assn.,  37  S.  W.  Rep.  216. 
In  the  latter  of  these  cases  it  was  further  decided  that,  in  dis- 
tributing the  assets  of  an  insolvent  building  association,  the 
rights  of  holders  of  stock  in  a  scries  declared  through  mistake 
to  be  matured,  when  in  fact  it  had  not  matured,  in  respect  of  the 
assets  of  the  corporation,  is  the  same,  in  effect  and  as  to 
lesults,  as  that  of  holders  of  unmatured  stock  who  have  given 
notice  of  withdrawal.  They  share  prv  rata  with  other  stock- 
liolden,  and  are  not  to  be  regarded  as  creditors  of  the  association. 
HoMeiB  of  certificates  of  full-paid  stock  issued  by  a  building 
association,  calling  for  payments  of  dividends  at 
regular  intervals,  are  not  creditors  of  the  associa- 
tion, as  distinguished  from  its  other  membera, 
since  such  certificates  are  not  promises  to  pay 
under  the  law  merchant ;  and  in  case  of  the  insol- 
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vency  of  the  association,  the  holdefs  of  such  certificales,  aie 
only  entitled,  like  other  members,  to  a  share  of  the  assets  pro- 
portionate to  the  amount  they  have  paid  in :  Tawie  v.  Amer^ 
tan  BmOding  &  Loan  Astm.^  (Qrcuit  Court,  N.  D.  Illinois.)  ys 
Fed.  Rq>.  938. 

In  a  recent  case  before  the  Supreme  G>urt  of  Minnesota,  it 
appeared  that  the  defendant  company  had  issued  to  one  D. 
^^^  a  mileage  ticket  or  book,  which  expfessly  provided 

Ticiwu.  that  it  was  to  be  used  only  by  D.,  **  whose  signa- 
ture appears  on  the  last  page."  It  also  provided 
that  it  was  subject  to  the  conditions  named  in  the 
contract,  "and  made  part  hereof."  One  of  these 
conditkms  was  that  the  ticket  was  not  transferable,  and,  if 
presented  by  any  other  than  the  original  hoMer,  "whose 
signature  b  hereon,**  the  conductor  would  take  it  up»  and 
collect  full  fare.  The  ticket  was  never  signed  by  D.  The 
plaintiflT  purchased  it  from  a  broker,  and  presented  it  in  pay- 
ment of  his  fiire  on  one  of  the  defendant's  trains.  The 
conductor  took  it  up,  and  refused  to  return  it  to  the  phuntiflT, 
whereupon  the  latter  refused  to  pay  his  fare  unless  die  con- 
ductor would  return  the  ticket  The  employes  of  the 
defendant  then  attempted  to  remove  the  plaintifl*  from  the 
train,  for  which  he  brought  suit  to  recover  damages.  The 
trial  resulted  in  a  verdict  for  the  defendant,  and  a  new  trial 
was  refused.  From  this  the  plaintiff  appealed ;  but  the  order 
in-as  aflfirmed,  on  the  grounds  (i)  that  the  phintifT  had  no 
right  to  ride  on  the  ticket,  the  fiict  that  it  was  not  signed  by 
the  original  purchaser  being  immaterial,  sinoe,  by  accepting 
the  ticket,  he  accepted  all  the  terms  and  conditions  contained 
therein ;  (3)  that  he  had  no  right  to  refuse  to  pay  his  fere; 
unless  the  conductor  woukl  return  the  ticket ;  (3)  that  even 
granting  that  the  conductor  had  no  right  to  take  up  the  ticket^ 
(the  majority  of  the  court  being  nevertheless  of  opinkm  thatht 
had  that  right,)  it  was  the  duty  of  the  plaintiff  to  pny  his  fers 
or  leave  the  train,  and  then  pursue  his  remedy  against  the 
defendant  for  wrongfully  witiihokling  the  ticket:  RtMfj^  v. 
Si.  Paid&D.  />.  C0..  68  N.  W.  R9. 8S5* 
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According  to  a  decision  of  the  Court  of  Appeal  of  Enj^land, 
•a  beneficial  society,  whose  funds  are  raised  by  means  of  the 

P^^^  subscriptions,  fines  and  forfeitures  of  its  members, 
■•■■adii  in  order  to  provide  annuities  for  the  widows  of 
its  deceased  members,  without  distinction,  is  a 
mutual  insurance  society,  and  not  a  charity:  Cunmuk  v. 
Edwards,  [1896]  2  Ch.  679,  reversing  [1895]  1  Ch.  489, 
1895;  but  in  the  opinion  of  Kekewich,  J.,  of  the  Chancery 
Division,  such  a  society,  whose  object  is  to  provide  for  the 
relief  of  members,  their  widows  and  children,  if  *'  in  distressed 
circumstances,"  and  whose  funds  are  in  part  raised  by  volun- 
tary donations  and  bequests  from  outsiders,  is  within  the  defi- 
nition of  a  charity,  as  laid  down  in  CpmmissioHcrs  far  Specimi 
Pkrpous  €f  tiu  Imcome  Taxw,  /Vimm7.[i89i]  A.  C.  531,1891 ; 
im  re  Buck,  [1896]  2  Ch.  ^2^, 


The  Court  of  Appeals  of  New  York,  in  RaMomt  v.  Wirtk, 
45  N.  E.  Rep.  1$,  has  affirmed  the  decision  of  the  Appellate 
Division  of  the  Supreme  Court  in  Raihbone  v. 
Wirtk,^  N.  Y.  Suppl.  $5$.  1896,  (see  35  Am. 
L.  Rbg.  N.  S.  642,)  that  the  Act  of  New  York 
of  1896,  c.  427,  is  unconstitutional.  That  act 
created  a  board  of  four  police  commissioners  for 
the  city  of  Albany,  to  be  elected  by  the  common  council,  and 
provided  that  not  more  than  two  of  them  should  belong  to 
the  same  political  party ;  that  for  the  purpose  of  such  elec- 
tion, the  members  of  the  council  attending  the  meeting  should 
constitute  a  quorum  ;  that  each  member  of  the  council  should 
be  entitled  to  vote  for  not  more  than  two  commissioners ;  that 
If  a  vacancy  should  occur  in  the  board  of  police  commis- 
sioners, it  should  be  filled  by  appointment  by  the  mayor,  on 
the  written  raoonmendation  of  a  majority  of  the  members  of 
the  common  coundl  bekmging  to  the  same  political  party  as 
the  commissaoner  whose  office  should  become  vacant,  and 
that  no  person  should  be  eligible  to  the  office  of  police  com- 
missioner unless  he  was  a  member  of  the  political  party  hav- 
mg  the  highest  or  next  highest  representation  in  the  common 
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In  a  recent  case  before  the  Circuit  Court  for  the  District  oT 
Indiana,  Baker,  Dist.  J.,  very  clearly  and  succinctly  stated  the 
principles  upon  which  the  imposition  of  the 
penalty  for  contempt  resto,  as  follows :  "  Construc- 
tive contempts  may  be  distributed  into  two  gen- 
eral classes,  namely :  First,  those  wherein  the  contemptuous 
acts  primarily  aflcct  public  rights  or  the  due  administration  of 
public  justice ;  and,  second,  those  which  primarily  aflcct  pri- 
vate rights,  and  only  remotely  and  incidentally  aflect  public 
rights  or  public  justice.  When  the  contempt  consists  in  the 
failure  or  refusal  of  the  party  to  do  or  refrain  from  doing 
something  which  _he  is  ordered  to  do  or  refrain  from  doing 
for  the  benefit  or  advantage  of  the  opposite  party,  the  pro- 
ceeding is  not  criminal,  but  is  civil,  and  remedial  in  its  nature. 
And  in  this  sort  of  contempt  the  intention  with  which  the 
act  was  committed  is  immaterial,  except  in  fixing  the  proper 
measure  of  punishment.  The  injury  suffered  by  the  com- 
plaining party  is  neither  increased  nor  diminished,  nor  in  any 
wise  aflccted,  by  the  state  of  mind  towards  the  court  of  the 
party  doing  the  forbidden  act.  The  breach  of  the  Injunction 
consiKts  in  doing  or  failing  to  do  the  thing  commanded,  and 
not  in  the  intention  with  which  the  act  was  done.'*  He, 
therefore,  held  that  as  the  defendant  had  been  enjoined,  at  the 
suit  of  a  water  company,  from  allowing  any  deleterious  sul>* 
stance  to  escape  from  its  factory,  into  a  river,  the  fact  that  it 
negligently  permitted  a  reservoir,  built  by  it  on  the  bank  of 
the  river,  to  break  and  discharge  its  contents  into  it,  was  a 
contempt  punishable  by  fine,  or  by  fine  and  imprisonment, 
though  there  was  no  wilful  purpose  to  violate  the  injunction  : 
Indianapciis  Water  Co,  v.  Amirican  Sirmvboard  Cc,,  75  Fed. 

Rep.  972.  

According  to  a  recent  decision  of  Vaughan  Williams,  J.,  of 

the  Chancery  Division  of  the  High  Court  of  Justice  of  England, 

when  one  person  is  an  officer  of  two  corporations 

his  personal  knowledge  b  not  necessarily  the 

[  «f  knowledge  of  boUi  the  corporations.    The  knowl* 

KMwMf*    ^g^  which  he  has  acquired  as  officer  of  one 
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coqK>ffation  will  not  be  imputed  to  the  other  unles.^  he  k-u 
some  duty  imposed  on  him  to  communicate  nis  knowledge  to 
the  corporation  sought  to  be  aflcctcd  by  the  notice,  and  some 
duty  imposed  on  him  by  that  company  to  receive  the  notice ; 
and  if  the  common  officer  has  been  guilt>'  of  fraud,  or  even  of 
irregularity,  the  court  will  not  draw  the  inference  that  he  has 
fulfilled  these  duties :  In  re  Hampshire  Laud  Co.,  [  1 896]  2  Ch« 
743-  

The  Supreme  Court  of  the  United  States  has  lately  held 
that  it  has  no  jurisdiction  of  a  writ  of  error  from  the  decision 
of  the  Circuit  Court  of  Appeals,  affirming  the 
judgment  of  a  circuit  court  rendered  in  a  suit  to 
raftiw  recover  damages  for  infringement  of  a  copyright, 
when  the  plaintiff  claims  no  right  under  the  copy* 
right  laws  of  the  United  States,  but  maintains  the  action 
wholly  upon  the  right  given  by  the  common  law :  Press  Pub. 
Ca,  V.  Monroe,  17  Sup.  Ct.  Rep.  40. 

The  Supreme  Court  of  Kansas  has  partly  overruled  the 
diaum  in  SiaU  v.  HaU,  40  Kans.  338,  to  the  effect  that  the 
y^  rule  against  the  trial  of  an  offender  for  another 
crime  than  that  for  which  he  has  been  extradited  is 
applied  "  in  cases  of  separate  jurisdictions,  whether 
the  separate  jurisdictions  are  cities,  counties,  districts,  states, 
•  or  foreign  countries,**  holding  that  a  district  court  of  the 
county  where  a  felony  has  been  committed  has  jurisdiction  to 
try  the  alleged  oflender,  when  duly  bound  over  in  regular 
process,  though  he  was  originally  arrested  in  another  county 
without  warrant  and  forcibly  brought  into  the  county  where 
the  crime  was  committed :  State  v.  Me^,  46  Pac.  Rep.  709. 

This  dictum  is  correct  only  as  to  the  case  of  a  regular  extra- 
-dition  from  a  foreign  country.  In  all  other  cases  of  surrender, 
and  in  all  cases  of  kidnapping  or  illegal  arrest,  after  the  court 
once  gets  possession  of  the  accused,  it  can  try  him  for  all 
the  crimes  in  the  calendar :  See  35  Am.  L.  Reg.  N.  S.  782. 


The  Supreme  Court  of  Tennessee  recently  passed  upon  a 
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very  interesting  question  of  law,  arising  out  of  a  series  of 
transactions  which,  as  the  court  says,  "are  cer> 
T«  PtatHiM*  tainly  unique  in  character.**  One  Robertson,  the 
JJJJJJ?'  owner  of  certain  real  esute,  executed  a  deed  of  it 
to  a  fictitious  person,  and  then  drew  a  deed  of 
trust  to  secure  bonds,  signed  it  by  that  fictitious  name,  pro- 
cured a  certificate  of  acknowledgment,  had  it  recorded,  and 
delivered  it  to  the  grantee.  The  property  was  held  under  the 
deed  of  trust  by  the  grantee ;  but  the  purchaser  at  the  sale» 
one  of  the  creditors  of  the  owner  of  the  land,  becoming  aware 
of  the  irregularity  of  the  transaction,  filed  a  bill  charging  thai 
the  deed  was  inefTectual  to  convey  title,  because  there  was  no 
such  grantee,  and  that  the  deed  of  trust  was  ineffectual  to 
convey  title  to  the  trustee,  because  it  was  a  forgery.  The 
firiit  contention  was  upheld,  on  the  ground  that  a  deed  to  a 
fictitious  person  b  void,  and  leaves  the  title  in  the  grantor ; 
but  the  second  was  rejected,  and  it  was  held  that  the  title 
passed,  and  that  the  sale  under  the  trust  was  valid :  WSiAi  v. 
Rcbartsom^  37  S  W.  Rep.  274. 


The  peculiar  political  situation  that  developed  this  fiill  has 
given  birth  to  a  number  of  election  dcdsions  involving  not 

pirtHM,  ^^'^  '*^^*  ^"^  ^^"7  ^^^  ^^  interesting  points. 
FrtparatiMai  Some  of  the  most  extraordinary  of  these  are  to 
be  found  in  a  recent  decision  by  the  Supreme 
Court  of  Michigan,  Baker  v.  Board  cf  EUdum  Cammissiomrs 
of  Wayne  County,  68  N.  W.  Rep.  752.  The  ballot  law  of 
that  state,  (Laws  Mich.  1895,  No.  271,!  11,)  provides  that 
the  state  committee  of  any  political  party  shall  adopt  a  vign- 
ncUc  to  be  painted  at  the  top  of  the  column  of  the  ballot 
assigned  to  that  pg^ty  as  a  distinctive  heading  thereta  The 
city  charter  of  Detroit,  as  amended  by  the  Laws  of  1895,  Na 
468.  provides  that  no  vignette  shall  be  painted  on  any  ballot ; 
that  the  mode  of  conducting  state  and  county  elections  shall 
be  in  the  manner  provided  for  the  election  of  dty  olBcers ; 
that  the  provisions  of  that  act  shall  govern  when  applicable, 
notwithstanding  the  provisions  of  the  general  law,  unless  the 
latter  shall  in  terms  be  declared  applicable  to  dty  elections ; 
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>nd  thai  it  shall  be  the  duty  of  the  election  coimnissioners  of 
^c  dty  to  print  the  ballots  for  use  in  the  said  city  in  the 
Planner  described  in  the  act  for  the  election  of  city  officers. 
^t  was  contended  that  this  act  prevented  the  use  of  the  vign- 
ette on  the  ballots  in  the  dty  of  Detroit,  but  it  was  held 
^at  the  provbion  that  no  vignette  should  be  used  applied 
^^ly  to  the  ballots  used  for  the  election  of  city  officers,  and 
'Hyt  to  those  used  for  the  state,  county  and  congressional 
^^^ficers. 

The  ballot  act  of  1895  also  provi<ies,  (S  14,)  that,  in 
^tranging  the  ballots,  it  shall  be  the  duty  of  the  election 
commissioners  of  each  county  to  place  the  ticket 
of  the  party  having  the  greatest  number  of  votes 
within  the  county  at  the  last  preceding  election 
first  in  the  ballot,  the  other  tickets  to  follow  in  the  regular 
order  of  their  numerical  strength  at  that  election.  This 
provision  was  held  mandatory,  and  under  it.  the  second  place 
on  the  ticket  belonged  to  the  Democratic  party.  But  it  hap- 
pened that  the  regularly  called  Democratic  state  convention 
met  on  the  same  day  and  in  the  same  city  as  the  People's 
party  and  the  Union  Silver  party.  The  three  conventions 
entered  into  an  arrangement  by  which  they  met  as  one  body, 
and  nominated  a  fusion  ticket,  which  it  was  agreed  should  be 
called  the  "  Democratic  IV»ple's  Union  Silver  Ticket,"  and 
they  also  adopted  a  new  and  distinctive  vignette.  In  this 
joint  convention,  the  People's  party  and  the  Union  Silver 
party  were  together  accofded  the  same  number  of  votes  as  the 
Democratic  party.  The  chairman  of  the  Democratic  state 
central  committee  applied  for  a  mandamus  to  compel  the 
election  commissioners  to  place  the  ticket  so  nominated  second 
on  the  ballot,  in  the  place  belonging  to  the  Democratic  party ; 
but  this  was  refused,  on  the  ground  that  that  ticket  was  not 
the  Democratic  ticket. 

After  the  nomination  of  this  fusion  ticket,  a  mass  meeting 
composed  wholly  of  Democrats  was  held,  at  which  presidential 
dectors  and  candidates  for  state  officers  were  placed  in  nomi- 
ttatkm  as  a  Denaocratic  ticket  This  mass  meeting  was  not 
called  or  held  under  the  auspices  of  any  previous  state  organi- 
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zation ;  and  the  ticket  nominated  thereat  was  also  refused  the 
second  place  on  the  ballot,  on  the  ground  that  it  could  not  be 
considered  the  regular  Democratic  ticket. 

The  Supreme  Court  of  Montana  has  also  had  before  it 
some  very  interesting  dection  cases.     In  one  of  these,  a  can- 
didate for  district  judge  was  nominated  by  a  certi- 


ccrtifi«to«f  ficate  signed  and  filed  by  the  electors  of  the  Silver 
Republican  party  in  the  counties  composing  the 


^j",^*?!??'  district    The  certificate  of  nomination  was  filed 


under  the  direction  of  the  state  and  county  oen- 
tral  committees  of  the  district,  and  it  was  sought  to  place  the 
nominee's  name  on  the  official  ballot  under  the  head  of  the 
Silver  Republican  party.  The  relator  sued  out  a  writ  of 
injunction  to  restrain  the  clerk  from  so  doing,  and  this  writ 
was  made  permanent,  on  the  authority  of  State  v.  RoiwUi, 
(Mont)  46  Pac.  Rep.  370,  3$  A».  L.  Reo.  N.  S.  779,  the 
court  holding  (i)  That  the  direction  of  the  central  commit* 
tees  did  not  make  the  nomination  a  party  action,  so  as  to 
take  it  out  of  the  rule  that  a  nomination  of  a  regular  existing 
party  cannot  be  made  by  a  certificate  of  electors ;  and  (2) 
That  such  a  nominee  could  not  be  placed  on  the  ballot  as  an 
independent  candidate,  since  it  was  apparent  that  the  electors 
who  signed  the  certificate  of  nomination  intended  to  nominate 
htm  as  a  Silver  Republican,  and  it  would  not  be  presumed 
that  they  would  have  signed  a  certificate  to  nominate  him  as 
an  independent  candidate :  SiaU  v.  Reek,  46  Pac.  Rep.  438 
State  V.  RotwUt  was  also  followed  in  SiaU  v.  Tacker,  (Mont) 
46  Pac  Rep.  530. 

The  same  court,  following  the  rule  already  announced  in 
several  sUtes:  People  \,  District  Cotirt,  18  Colo.  26,  1892; 
1^,^  Skieids  V.  /acabs,%%  Mich.  164,  1891 ;  States. 
c«iY«.tiM.  Allen,  (Neb.)  62  N.  W.  Rep.  35,  1894;  /*«*»  v. 
Piper,  (Neb.)  67  N.  W.  Rq>.  75s.  1896 ;  has  decided  that  it 
is  not  the  duty  of  the  courts  to  determine  which  of  two  rival 
conventions,  held  by  opposing  £ictk>ns  of  the  same'  political 
party,  and  each  composed  of  delegates  regulariy  elected  to  a 
convention  called  by  the  constituted  authorities  of  the  party, 
is  entitled  to  represent  the  pai^,  by  enjoining  the  ooun^ 
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derk  from  placing  the  names  of  the  nominees  of  either  con- 
vention on  the  official  ballot :  State  v.  Johnson^  46  Pac.  Rep. 
440.  It  also  refused  to  decide  which  of  tu'o  rival  conxcn* 
tions.  each  claiming;  to  be  the  only  regular  one  of  the  party, 
was  such  in  fact,  on  the  ground  that  the  relator  had  delayed 
so  long  that  the  court  could  not  decide  the  question  before 
the  time  when,  by  law,  the  official  ballot  must  be  printed  : 
Staie  V.  Reek,  46  Pac.  Rep.  442. 

This  court  further  holds  that  a  certificate  filed  with  the 
county  clerk,  purporting  to  certify  to  the  nomination  of  the 
persons  named  therein  by  the  county  central  committee  of  a 
psuty,  no  convention  of  which  had  ever  delegated  such  |x)wcr 
to  a  committee,  does  not  entitle  the  alleged  candidates  to  a 
plaoe  on  the  official  ballot :  State  v.  Tooker,  46  Pac.  Rep. 
550 ;  and  has  passed  upon  two  important  cases  involving  the 
validity  of  a  nominating  convention.  In  the  first  of  these, 
State  V.  Tooker,  supra,  a  suit  to  enjoin  the  county  clerk  from 
placing  on  the  official  ballot  the  names  of  certain  persons  as 
candidates  of  the  Silver  Republican  party,  under  authority  of 
a  certificate  of  nomination  purporting  to  come  from  a  county 
convention  of  .said  party,  it  appeared  that  the  alleged  candi- 
dates were  nominated  at  a  meeting  participated  in  by  less  than 
fifty  members  of  the  '*  Silver  Republican  Club,**  which  had 
some  four  hundred  members ;  that  most  of  the  persons  nom- 
inated at  this  meeting  were  not  Silver  Republicans,  but  men 
who  had  already  been  nominated  by  various  other  parties; 
that  no  primaries  were  held,  no  delegates  chosen,  no  call  for 
a  convention  made,  nor  any  notice  thereof  given,  other  than  in- 
formation of  the  club's  proceedings,  published  in  a  daily  paper 
as  news  items,  and  a  statement  on  a  banner  that  the  club  hiet 
every  Wednesday  night ;  and  that  the  chairman  who  presided 
at  the  meeting  and  signed  the  certificate  of  nomination  did  not 
know  till  after  it  was  filed  that  the  meeting  was  a  convention, 
but  supposed  it  was  merely  a  meeting  of  the  club.  Under 
these  drcumstanccs,  it  was  held  that  the  meeting  was  not  a 
party  convention,  within  i  1310  of  the  Political  Code  of 
Montana,  defining  a  convention  as  **  an  organized  assemblage 
of  efecton  or  delegates  representing  a  political  party  or  prin- 
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ciple/*  and  authorizing  such  a  convention  to  nominate  candi- 
dates for  public  office ;  and  that  the  names  on  the  certificate 
were  consequently  not  entitled  to  a  place  on  the  official  ballot 
In  the  other  case,  SiaU  v.  Joktuam,  46  Pac  Rep.  533,  electors 
who  had  assembled  by  personal  invitation,  and  who  represented 
but  one-fourth  of  the  precincts  in  one  county,  organized  as  a 
political  party  by  the  election  of  a  chairman  and  secretary, 
and  the  appointment  of  committees.  The  assembly  then  pro- 
ceeded as  a  county  convention,  and  nominated  a  county 
ticket.  The  county  convention  adjourned  sime  dU^  and  the 
same  electors  immediately  proceeded  to  hold  a  state  conven- 
tion. No  call  for  a  state  convention  was  ever  given;  no 
delegates  to  the  state  convention  were  ever  elected  by  any 
county  convention ;  no  credentials  as  such  were  ever  given ; 
no  notice  was  a^mpted  to  be  published  of  a  state  gathering 
of  the  new  party ;  and  no  delegates  other  than  those  who 
first  assemblcfd,  and  who  sat  as  a  coun^  convention,  took 
part  in  the  proceedings.  Upon  these  &cts  it  was  held  there 
had  been  ndther  a  county  nor  a  state  convention  with  author- 
ity to  nominate  candidates,  and  the  latter  were  refused  a  place 
on  the  official  ballot. 

The  Supreme  G>urt  of  California  holds  that  when  the  last 
COTtmcatc  af  day  on  which  a  certificate  of  nomination  can  be 
'^inl^!***  ^^  ^'^  ^"  ^  Sunday  or  legal  holiday,  it  must,  in 
ugaiiMitaF  order  to  be  in  time»  be  filed  the  day  before:  Grigm 
V.  Dmgiey,  46  Ru.  Rep.  457. 

According  to  the  Supreme  Court  of  Kansas,  after  the  hear- 
ing and  decision  of  objections  to  a  nomination  certificate  filed 
^t^gMmg  «f    ^y  ^^  proper  authori^,  the  further  duties  of  the 
"■"•y*^  secretary  of  state  are  ministerial  only.     He  has  no 
tary  «f      right  to  challenge,  and  the  courts  have  no  author- 
**^        ity  to  consider,  the  motives  that  may  have  actuated 
the  nominating  convention,  and  he  should  certify  any  proper 
and  requisite  matter  duly  appearing  .on  the  nomination  oertifi* 
cate :  BnidaUMy,  Edwturds,  46  Pm.  Rep.  469. 

It  was  decided  in  the  same  case,  that  a  vice-prcsklential 
candidate,  whose  name»  together  with  that  of  his 
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presidential  candidate,  has  been  certified  by  author- 
•fCMMMt  ity  of  a  state  convention  of  his  party  as  an 
ackfition  to  the  party  appellation,  and  who  has  not  declined 
the  national  nomination,  nor  withdrawn  as  a  randidate  in  the 
state,  has  no  fight  to  forbid  such  use  of  his  name  on  the 
electoral  ticket  nommated  by  his  party  in  the  state,  under  the 
section  of  the  ballot  law  which  provides  that  '*any  person 
whose  name  has  been  presented  as  a  candidate  may  cause  his 
name  to  be  withdrawn  from  nomination  by  his  request  in 


The  Supreme  Judicial  Court  of  Massachusetts  has  recently 
held,  in  accordance  with  the  universal  current  of  decision, 
(unaflectcd  by  the  objurgations  of  well-meaning 
•*  but  impractical  theorists.)  that  a  continuing  injury 
to  property  or  business  may  be  enjoined,  though 
it  be  also  punishable  as  a  crime ;  and  that  conse* 
qucfitly  the  maintenance  of  a  patrol  of  two  men  in  front  of 
the  platntiir*s  premises,  in  furtherance  of  a  conspiracy  to  pre* 
Vent,  whether  by  threats  and  intimidation,  or  by  persuasion 
9nd  flodal  pressure,  any  workmen  from  entering  into,  or  con- 
tinuing in  his  employment,  will  be  enjoined,  though  such 
workmen  are  not  under  contract  to  work  for  thepbintifT: 
9V/v/«Aiir  V.  Gmmnur,  44  N.  E.  Rep.  1077.  Field,  C.  J.,  and 
Hohacs,  J.,  dissented. 


When  a  life  insurance  policy  is  assigned,  payable  to  the 
assignee,  *"  as  interest  may  appear,"  in  consideration  of  his 
,feal  promise  to  support  the  assignor,  and  to 
*^  receive  from  the  proceeds  of  the  poUcy  such 
sums  as  he  might  advance  for  that  purpose,  the 
awignor  may  maintain  a  bill  to  redeem  the  policy, 
OB  the  feiltire  of  the  assignee  to  comply  with  his  agreement, 
and  00  repayment  of  the  sums  advanced,  though  the  policy 
has  meanwhile  been  assigned  to  a  third  person  without  quali- 
ficatkm:  BMe^  v.  muidem.  (Court  of  Appeab  of  New 
YoikO  44  N.  E.  Rep.  1041.  reverskig  30  N.  Y.  Suppl.  31a. 
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The  House  of  L4>rds  has  recently  decided,  affirming  E^ 
bttis  V.  Camquesi^  [1895]  2  Ch.  377.  1895,  that  when  a  lease 
Landttfd  ani  Contains  covenants  to  keep  the  demised  premises 
'^•"•■t.  in  repair  and  to  deliver  them  up  in  good  repair^ 
and  a  sub-lease  is  granted  containing  similar 
covenants,  with  notice  to  the  sub-lessee  of  the 
original  lease,  and  the  lessee  brings  suit  against 
the  sub-lessee  for  breach  of  his  covenant  to  keep  in  repair,  it 
is  profier,  in  assessing  the  damages,  to  take  into  account  the 
liability  of  the  lessee  upon  the  covenants  in  the  original  lease: 
CoNquisi  V.  Booth,  [1896]  A.  C.  490. 


A  prosecuting  attorney  is  a  judicial  officer,  and  therefore 
not  liable  in  an  action  for  libel  for  reading  in  court  an  indict- 
utai.  '"^"^  ^^  which  he  has  maliciously  included  as  a 
co-defendant  one  against  whom  no  evidence  was 
produced  before  the  grand  jury,  and  against  whom 
no  bill  was  in  fact  found:  Griffith  v.  S/inhani,  (Supreme 
Court  of  Indiana,)  44  N.  £.  Rep.  1001. 


In  the  case  last  cited,  it  was  further  held,  that,  since  the  rule- 
which  protects  judicial  officers  from  liability  for  malicious  acts 

MaiicioM  clone  in  the  discharge  of  their  judicial  functions 
ptmcoium.  extends  also  to  quasi-judicial  officers,  the  members 

Officer*,  of  a  grand  jury  which  has  negligently  or  mali- 
PrmUKmVm*  ciously  retumcd  an  indictment  against  a  person 

Attorwy  without  evidence  of  probable  cause  are  not  liable 
to  that  person  in  an  action  for  malicious  prosecution ;  and  a 
prosecuting  attorney  is  not  liable  in  such  an  action,  on  the 
ground  that  he  maliciously  included  in  an  indictment  as  a  co- 
defendant  a  person  against  whom  no  evidence  was  produced 
before  the  grand  jury  and  against  whom  no  bill  was  in  tact 
found :  Griffith  v.  Slimkard^  (Supreme  Court  of  Indiana,)  44 
N.  £.  Rep.  looi. 

In  an  action  for  malicious  prosecution  it  is  no  defence  that 
the  defendant  submitted  the  case  to  the  prosecuting  attorney 
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and  acted  on  his  advice,  when  it  a|}pears  tliat  all 

the  facts  bearing  on  the  c|ucstion  of  probable  cause 

were  not   submitted  to   him  :   Koster  v.   5(W«7, 

(Supreme  Court  of  Iowa.)  68  N.  W.  Rep.  824 ;  PiUrsoH  v. 

Rfisdarph,  (Supreme  Court  of  Nebraska.)  68  N.  W.  Rep.  943. 

In  Earle  v.  Warren  Ax  &  Tool  Co.,  (Supreme  Judicial  Court 

of  Massachusetts.)  44  N.  E.  Rep.  1056,  a  contract  of  employ- 

ram4    i^^^nt  as   a   salesman   for  one  year,   subject   to 


**rirmmu      termination  before  its  expiration,  provided  that  the 

C««tncl«l 

employe     should    receive  a  certain    salary  per 


month,  based  on  an  estimated  total  value  of  shIca 
to  be  made  by  him,  and  subject  to  increase  or  diminution  if 
the  ^ross  amount  of  his  sales  during  the  year  exceeded  or  fell 
beloM  the  estimate.  The  employer  terminated  the  contract  at 
the  end  uf  eight  months ;  but  in  view  of  the  (act  that  efforts  to 
sell  usually  in  the  early  part  of  the  year  would  not  prove  pro- 
ductive until  late  in  the  year,  it  was  held  that  he  was  not 
entitled  to  make  any  deduction  from  the  agreed  salary  because 
the  sales  made  during  the  eight  months  did  not  amount  to 
two-thirds  of  the  total  estimated  for  the  year. 

The  Supreme  Court  of  Utih  lately  held  that  the  law  of  that 
state,  (Laws  Utah,  1896.P.  2 19,)  imposing  a  fine  upon  any  one 
eiaiii  htw  who  employs  another  to  work  in  a  mine  more  than 
CmmnuntM  ^S>^^  hours  a  day,  is  not  a  contravention  of  the 
•Xf  Federal  Constitution,  not  being  a  deprivation  of 
liberty  without  due  process  of  law,  nor  denying  to  any  one 
the  equal  protection  of  the  laws :  HoUUn  v.  Hardy,  46  Pac. 
Rep.  756. 

The  Supreme  Judicial  Court  of  Massachusetts  has  recently 
4lecided,  that  a  workman  on  a  building,  who  fell  and  was 
injured  as  a  result  of  stepping  on  a  joist  that  had 
just  been  sawed  nearly  through  by  another  work- 
tmw  PMsiy  man,  who  had  left  it  for  a  moment,  could  not 
recover  from  his  employer  for  the  injury,  since  **  it  would  be 
impracticable  to  require  employers  to  warn  their  men  of 
every  such  transitory  risk,  when  the  only  thing  the  men  do 
not  know  is  the  precise  time  when  the  danger  will  exist : 
McCamm  v.  Kemmedy,  44  N.  E.  Rep.  1055. 
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It  would  have  been  equally  reaaonable  to  have  held  that 
this  was  a  risk  incident  to  the  employmeht,  which  the  work- 
man assunted. 

In  his  charge  to  the  jury  in  the  caae  of  U.  5.  v.  OBrkm^ 
75  Fed  Rep.  900.  (Qrcuit  Court,  S.  D.  N.  Y.,)  Brown,  Dist. 
tijutraiitj  i'»  ^'^  down  some  very  important  principles  with 
L«««  regard  to  the  construction  and  eflbct  of  the  neu- 
tnility  laws  of  the  United  States.  (Rev.  Stat  U.  S.  H  5383, 
5286.)  Hecharged,  (1)  that  while  these  Uws  prohibit  any 
one  from  enlisting  here  as  a  soldier  of  any  foieign  power,  and 
from  hiring;  or  retaining  any  other  persons  to  enlist  or  to  go 
abroad  for  the  puipose  of  enlisting,  they  do  not  prohibit  per- 
sons  within  the  country,  whether  dtisens  or  not.  from  going 
to  a  foreign  country  as  individuals,  and  enlisting  there; 
(2)  That  since  it  is  lawful  lor  individuals  to  go  abroad  to  enlist, 
they  may  go  in  any  number  and  in  any  way  they  see  fit» 
either  by  regular  lines  of  steamers,  by  chartering  a  vessel,  or 
in  any  other  manner,  provided  that  they  do  not  go  as  a  mili- 
tary expedition,  or  set  on  foot  within  this  country  a  military 
expedition  or  enterprise,  to  be  carried  on  from  this  country,  or 
provide  or  prepare  the  means  therefor;  (3)  That  it  is  no 
oflence,  under  the  neutrality  laws,  to  transport  persons  intend- 
ing to  enlist  in  foreign  military  service  out  of  this  country,  and 
land  them  in  a  foreign  country,  if  they  go  merely  as  indivkl- 
uals,  and  not  as  a  military  expedition ;  but  if  the  owner  of  a 
vcfiiiel  provides  and  fiimishes  her,  knowing  that  she  Is  to  be 
used  to  transport  to  a  foreign  country  an  organised  body  of 
men,  who  intend  to  act  together  in  a  concerted  military  ser- 
vice, and  with  arms,  he  is  guilty  of  a  violation  of  the  law ;  (4)- 
That  is  no  oflence  against  the  neutnlity  Uws  to  transport  from 
this  to  a  foreign  country  arms,  ammunitions,  and  materiate  of 
war,  either  alone,  or  in  the  same  ship  with  men  who  intend 
to  enlist,  provided  they  arc  not  a  part  of  or  In  aid  of  any 
military  expedition  or  enterprise  organised  m  this  country; 
and  mystery  and  secrecy  in  the  preparation  and  conduct  of 
the  voyage  are  not  conclusive  of  the  illegality  of  the  enter- 
prise, but  are  as  consistent  with  legally  as  with  lOegali^,  since 
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theie  precaiiiCioiis  may  be  intended  only  to  avoid  attack  and 
aptiife  by  tlie  ferc^  power  against  which  the  arms  and  am- 
nnmitioo  are  to  be  used ;  but  (5)  That  if  a  miltUry  expedition 
OP  cnteipnse  has  m  net  been  prqiared  in  this  coimtiy,  and 
Otffied  by  sea  to  a  foreign  shore,  then  all  persons  who 
phmcd  Ibr  it  or  prqmed  for  it  here,  or  knowmgly  took  part 
hi  the  transportation  of  it,  liy  furnishing  the  means  thetvfor, 
or  by  conducting  the  ve  'in  which  it  was  carried,  are  guilty 
nnder  the  laws ;  and  (6;  ^liat  it  is  not  necessary,  to  constitute 
a  milittfy  expecfition.  that  the  men  should  be  drilled  or  organ* 
iaed  aooordnig  to  military  tactics,  as  infantry,  cavalry,  or  artil- 
lery :  concert  of  action,  combination  and  organixation  among 
IIk  men  to  ad  together ;  the  presence  of  arms  or  weapons, 
which  can  be  used  for  a  military  purpose;  and  the  direction 
or  command  of  a  superior,  are  all  marks  of  such  an  expedi- 
tion, to  be  considered  by  the  jury. 

One  of  several  sureties   upon  a  bond  conditioned  that 

r,i,,^i,,,,  the    buikkr   shall    keq>  the  buikling  free  from 

^  JT^'  -  ^1  l*a»*  <^loes  not,  by  the  6ct  of  such  suretyship, 

um*.       fr>rfoit  his  right  to  enforce  a  lien  as  a  material- 

""^       man  against  the  building :  ilJiSsiiAhr  CiNM/iKnrw^^ 

C0.  V.  lUmuUy^  (Supreme  Gwrt  of  New  Jersey,)  35  Atl. 

R«P.  647.  

A  contract  entered  into  hf  a  public  officer,  (a  county  audi- 
tor) after  the  electkm  of  his  successor,  and  but  a  short  time 
before  the  expiration  of  his  own  term  of  office, 
frir  materials  (election  supplict)  which  will  not  be 
Mqr  needed  for  use  untO  eighteen  months  thereafter,  is 
void,  as  against  public  policy :  Mcrritam  y.  Bmrd  ^f  Comn.  tf 
Jkaamr  Cb^  (Appenale  Court  of  Indiana,)  44  N.  E.  Rep. 
iois,  (on  tebearing,)  affirming  44  N.  E.  Rep.  6$. 
The  Supreme  Covrt  of  Penn^vania  has  held  in  a  recent 
,  that  a  pfosecutkin  against  a  public  officer  for  tieing  con- 
cerned in  public  contracts  may  be  commenced  by 
the  court,  of  its  own  motkm,  by  directing  the 
grand  jury  to  investigate  the  matter,  and  by 
:  the  dMtrict  attorney  to  submit  an  indictment,  after  a 
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prcKcntnicnt  by  them ;  and  that  an  indoniemcnt  by  :he  grand 
jury  on  an  indictment  as  founded  upon  "  presentment "  is  not 
erroneous  because  not  founded  on  their  own  knowledge,  but 
on  testimony  beard  by  them :  Chmm.  v.  Hmni,  35  Atl.  Rep. 
682. 

Under  the  revised  statutes  of  Ohio,  f  1 1 ,  which  provide 
that  "  when  an  elective  oAke  becomes  vacant,  and  is  filled  by 
appointment,  such  appointee  shall  hold  the  office 
till  his  successor  is  elected  and  qualified,  and  such 
successor  shall  be  elected  at  the  first  proper  election  that  is 
held  more  than  thirty  days  after  the  occurrence  of  the 
vacancy,"  the  Supreme  Court  has  decided  that  when  a  candi- 
date elected  to  an  office  dies  before  his  term  begins,  no 
vacancy  is  thereby  created  in  the  office  until  the  expiration  of 
the  term  of  the  existing  incumbent ;  and  if  this  UlMs  within 
thirty  days  of  the  next  proper  election,  the  vacancy  cannot  be 
filled  by  an  election  thereat:  State  v.  Dak/,  45  N.  E.  Rep.  56. 


The  Supreme  Court  of  Pennsylvania  has  succeeded  in  so 
Cir  breaking  away  from  the  irrational  "  stop,  look  and  listen  " 
rule,  as  to  hold  that  though  the  fact  that  safety 
gates  at  a  railroad  crossing,  which  should  be 
closed  in  case  of  danger,  are  sunding  open,  does 
not  relieve  a  traveller  of  the  duty  of  exercising  care,  it  is  to  be 
considered  in  determining  whether  he  exercised  due  care 
according  to  the  circumstances :  Roberts  v.  Dei,  &  If.  Caned 
Co..  35  Atl.  Rep.  723. 

This  is  a  very  important  innovation  upon  the  earlier  case 
of  Gf-eenwood  v.  P.,  W.  &  B.  R,  R,  Co.,  134  Pa.  573.  1889, 
where  Chief  Justice  Paxson  deliberately  ignored  the  &ct 
that  the  opening  of  the  gates  constitutes  an  invitation  to 
cross.  In  that  case,  he  stated  that  "I  do  not  understand 
the  law  to  be  that  when  a  railroad  company  adopts  safety- 
gates  or  any  other  appliance  for  the  safety  of  the  public,  thai 
the  public  are  thereby  absolved  from  the  duty  of  taking  care 
of  themselves,"  which  was  not  at  all  the  question  involved,  but 
a  shrewd  evasion  of  it  The  real  question  was,  whether  or 
not  the  opening  of  the  gates  was  an  invitation  to  crosti  giving 
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the  traveler  the  right  to  expect  that  he  would  be  allowed  to 

croRs  in    safety ;  i.  e.,  whether  or   not  the  standard  of  care 

required  of  him.  (for  not  even  an  absolute  assurance  of  safety 

rdteves  the  traveler  from  the  duty  of  exercising  care  accord* 

tng  to  the  circumstances,)  was  not  affected  by  that  circum* 

stance.     That  was  the  very  point  ruled  in  the  present  case ; 

so   that   It   may  be   regarded  as  practically  overruling  the 

Greenwood  case. 

The  general  doctrine  on  this  subject  is,  that  the  opening  of 
the  gates  at  a  crossing,  and  keeping  them  open,  is  an  invita- 
tion to  the  traveler  to  cross,  which  entitles  him,  if  in  a  vehicle, 
to  rely  on  the  assurance  of  the  company  that  he  may  cross 
in  safe^,  and  absolves  him  from  the  duty  of  exercising  the 
amount  of  care  required  at  a  crossing  without  gates :  Siaf*lef 
V.  Lomtiom,  Briton  &  SotUk  Coast  Ry.  Co.,  i  L.  R.  Exch. 
21.  1865  ;  N.  K  Ry,  Co,  v.  Waniess,  7  L.  R.  H.  L  12.  1874; 
Wkflam  V.  M  K.  jL  £1  6*  W.  Ry,  Co.,  38  Fed.  Rep.  1 5.  1889 ; 
Baitimore  &  P.  R.  R.  Co.  v.  Carringtom,  3  D.  C.  App.  lOi, 
i«95  ;  C,  Si.L.&P.  R.  R.  Co.  v.  Hutchinson,  120  I!I.  587, 
1887:  Ptmna.  Co.  v.  Siegenuitr,  118  Ind.  305.  1888 ;  Indian- 
a/kfiis  Uniom  Ry.  Co.  v.  Nmbacher,  (Ind.)  43  N.  K.  Rep.  S76, 
1896;  Siate  V.  BoUon  &  M.  R.  R.  Co.,  80  Me.  430,  1888 ; 
Epatu  V.  Lake  Shore  &  M.  S.  R.  R.  Co.,  88  Mich.  442,  1891 ; 
D.,  L.  &  W.  R.  R.  Co.  V.  Shelton,  55  N.  J.  L.  342,  1893 ; 
Clmhimg  v.  Sharp,  96  N.  Y.  676.  1884 ;  Palmer  v.  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.,  1 12  N.  Y.  234,  1889;  C  C.  C.  &  I.Ry. 
Co.  V.  Sehmetder,  4$  Ohio  St.  678,  1888  ;  IViison  v.  N.  Y.,  .V. 
H.&H.  R.  R.  Co.,  18  K.  I.  491,  1894;  and  a>r/Mrr.  the 
raising  of  gates  which  have  been  lowered  is  an  invitation 
to  cross:  Conaty  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  164  Mass. 
572,  189$  ;  Bond  V.  N.  K  Cent.  &  H.  R.  R.  R.  Co.,  69  Hun, 
(N.  Y.)  476,  1893  ;  MeGet  v.  Penna.  R.  R.  Co.,  33  W.  N.  C. 
a^)  !$•  1^3 ;  but  a  foot  passenger  who  has  an  unobstructed 
view  of  the  track,  cannot  rely  absolutely  upon  this  invitation : 
Jt^tneo  V.  Bostffn&M.  R.  R.  Co.,  87  Me.  540,  1895  ;  and  one 
who  b  aware  of  the  &ct  that  the  gates  are  not  operated  during 
certain  hours  cannot  rely  on  an  open  gate  as  an  assurance  of 
nkty.  if  he  crosses  the  railroad  during  those  hours :  Weed  y. 
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N.  y.  CfMi.&.ff.R.R,R.C0..9i  Hiiii.(N.Y.)  J93. 189s.  Of 
course,  when  the  gates  are  down  that  fiurt  constitutes  a  warn* 
ing  of  danger  to  foot  passengers,  and  k  does  not  matter  that 
the  gates  are  always  down  at  that  spot :  Ckin^,  R.  /.  &  P. 
.  Ry.  C0.  V.  Fifwfimwtmt,  40  IlL  App.  360,  1891  ;  Mardem  v. 
Bifsiom  &  A.  R,  R.  C^^  159  Mass.  393,  1893 ;  CUmry  v.  P.  & 
R,  R.  R.  Cf.,  140  Pa.  19,  1891 ;  Mmttkiws  v.  P.  &  R,  R.  R, 
Ca.,  161  PSa.  38,  1894;  Skifkm  y.P.&R.R.R.  C^^  166  Ft. 
354,  1895 ;  and  the  lowering  of  the  gates  is  also  a  warning, 
imposing  an  extiaordinary  duty  of  cxerdsing  care  upon  a 
traveler :  Dmmffv.  Mkk.  CenL  R.  R.  a.,  (Mich.)  63  N.  W. 
Rep-  437,  l«9$.  

A  deposit  of  railroad  bonds  under  a  reorganisation  agree- 
ment, by  which  new  bonds  are  to  be  issued,  secured  by  a  new 
1^.11,,^  mortgage  on  the  property  of  the  company,  does 
^  »— f;  not  extinguish  the  bonds,  so  that  the  bonds  of 
«MffgMiM»  non-assenting  holders  remain  as  the  only  lien 
****  secured  by  the  existing  mortgages:  Mmmy  v. 
Farmer^  Loam  &  Trust  C#.,  (Greuit  Court  of  Appcals» 
Seventh  Qrcuit,)  ;6  Fed.  Rep.  38. 


It  is  the  duty  of  a  deputy  sheriflf,  when  spedlk  faiformation 

is  conveyed  to  him  that  a  felon  is  at  a  particuhtf  place  within 

K«ww^      his  jurisdiction,  to  take  measures  for  his  prompt 

phmic       apprehension ;  and  he  caimot  claim  that  an  arrest 

Dspvi,*      thus  efiected  was  made  in  his  private  capacity,  so 

^^^'^      as  to  entitle  him  to  a  reward  oflered  by  private 

parties  for  the  arrest:  WU^  v.  SmUktm  Ptc.  Co^  (Greuit 

Court,  S.  D.  California,)  76  Fed.  Rq>.  317. 

A  public  officer  is  not  entitled  to  a  reward  oflered  for  ser^ 
vices  which  lie  in  the  line  of  his  duty ;  any  agreement  te 
compensate  him  for  doing  that  duty  is  void,  as  against  public 
policy ;  and  his  performance  of  the  services,  though  accord- 
ing to  the  terms  of  the  agreement,  creates  no  oontract  bttwcjtn 
him  and  the  person  who  oflers  the  reward.  This  rule  has 
been  applied  to  constebles,  policemen,  shcfifls,  dcpulgr  aherjlb» 
watchmen,  customs  offioefi,  and  oversecw  of  the  poor :  il^.  R, 
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V.  Crk^jt^^^  51  Ark.  504,   1889;  /«  re  Rtissiff,  51  Conn.  577, 

1884  ;    ^iayiUm  V.  SoMger,  56  Ind.  42.  1877 ;  Mians  v.  //rW- 

^'^^PW,   ^4  Iowa,  78.  1867;  Marking  v.  AVri//,  8  BunIi,  (Ky.) 

«,  tS^  1 :  Riley  v.  ^rarr,  (Ky.)  33  S.  W.   Rq>.  207.  189s  ; 

^  V".   ^cstoH,  5  Cush.  (Masii.)  219,  1849 ;  Davis  v.  <5wr//i,  5 

Allen.  (  ^ta«s.)  352,1 862 ;  Wanur  v.  (7nfr*-,  1 4  Minn.  487. 1 8(19 ; 

^^  ^.   -Arj.  C<».,  16  Minn.  408.  1871  ;  Ex purtc  Gari\  57  Mi*i. 

251.    1^79;  Kick^i,  Merry,   23   Mo.   72,    1856;   Thornton  v. 

Jii».  -^^a^.  ^jf.  Ci».,  42  Mo.  App.  58,  1890;  Gillmarex,  Lewis, 

'*  ^Hio,  281.  1843 ;  Rm  v.  Smith,  2  HaniJy.(Ohio)  193,  1856  ; 

t!^^     ^-WhittdiH,   iO  Pa.   39.   1848;  Stamper  v.  Temple,  6 

HuKi^l^^    (Tcnn.)  113,   1845;  Ring  v.  />rt7/>.  68  Wis.  384, 

^-         Even  a  private  person,  who  b  spcciciUy  deputized  to 

j/^'^  ^  fugitive  from  justice,  on  his  own  application,  is  thereby 

^^^S^^  within  the  reason  of  the  rule:  Malpetss  v,  Caldwell , 

t?  ^-  I30»  ^874;  unless  the  warrant  was  illc^^al,  or  gave 

.  .    "^o  authority  to  make  the  arrest,  in  which  case  he  can 

JJ^    ^lie  reward :  Hayden  v.  Songer,  56  Ind.  42,  1877. 

^jj»     however,  the  services  are  without  the  sphere  of  iiis 

^^*^^^    duly,  so  that  in  peribrming  them  he  acts  as  a  private 

j/^^**..  a  public  officer  can  then  claim  the  reward  oflcred 

^    ^•i^r:  England  v.  Davidson,   11    Ad.   &   Kl.  856,  1840. 

1^  ^m^*^    ^ui  arre»t  without  warrant  for  an  oflcncc  not  committed 

1^      ^^      officer's  view :  Kasling  v.  Morris,  71  Tex.  584,  1888  ; 

^"'^'v.  Stewart,  44  Vt.  170,  1872 ;  an  arrest  in  one  state 

'V^gitive  from  another,  made  by  an  officer  of  either  .stite, 

It  process:  MorteU  v.    Qnarles,  35   Ala.    544,    i860; 

v.  Pierce,  53  Barb.  (N.  Y.)  387,  i860;  Davis yr.Mnnson, 

^  676,  1870;  except  when  the  laws  of  his  state  require 

cd  make  the  arrest :  Monroe  Co,  v.  Bell,  (SXiss,)   18  So. 

pj^^^^   121,  189$  ;  and  an  arrest  by  an  officer  temporarily  sus- 

t^**^5^:  Smith  v.  Moore,  i  C.  B.  438,   1845,  will  all  entitle 

ci^^V^^^Soer  to  the  reward.     So,  a  municipal  officer  who  prose- 

1 1^^^    ^  offender  in  another  county :  Bronnenberg  v.  Cobnm, 

^  ^       ^^.  169,  1886;  and  a  fireman  who  rescues  a  body  from 

^^^**'hg building:  Re^  s.  Peuge,  l^  Wis.  496,  1882.  may 

a  reward  offered  for  such  services,  since  they  are  not 

the  scope  of  their  official  duty. 


C6  niOGRESS  OP  THE  LAW. 

The  Appellate  Court  of  IndUna  has  recently  held  that  the 
duty  of  the  porter  of  a  sleeping<ar  to  take  charge  of  a 
passeiiger*s  baggage,  and  to  assist  in  removing  it 
from  the  car  at  its  destination,  being,  under  the 
rules  of  the  particular  company,  within  the  scope 
of  his  employment,  he  is  not  to  be  regarded  as  a  mere 
gratuitous  bailee ;  and,  therefore,  when  the  porter  of  a  sleeping- 
car,  in  pursuance  of  his  customary  duties,  took  charge  of  a 
passenger's  baggage,  for  the  purpose  of  removing  it  frcNn  the 
car  at  the  passenger's  destination,  and  it  was  lost  or  stolen 
through  the  negligence  of  the  company's  employes,  the 
company  was  liable  therefor:  V^u  v.  IVa^nfr  Ptdmet  Car 
Co.,  44  N.  E.  Rep.  lOiO,  (on  rehearing,)  affirming  43  N.  E. 
Rep.  20. 

The  Appellate  Court  of  Indiana  has  lately  ruled,  that  when 

land  was  conveyed  to  one  surety  by  absolute  deed  upon  a  parol 

Staurt*  •«    agreement  lor  the  security  and  protection  of  himself 

FrM4t.  and  his  co-sureties,  and  the  latter  paid  the  debt  of 
f  ■■rrthi.  the  principal,  and  the  grantee  sold  the  land  and 
Ciairifeatiia  pgfujed  to  account,  a  bill  by  the  co-sureties  to 
compel  the  grantee  to  account  for  their  share  of  the  Indemnity 
was  not  demurrable  on  the  ground  that  it  sought  to  establish 
a  parol  trust  in  lands,  which  is  void  by  Rev.  Stat  Ind.  1S94, 
I  3391:  /r#/v  V. /r«£fv.  44  N.  E.  Rep.  1013. 

This  dedaion  mif^t  have  equally  wdl  been  rested  upon  the 
broad  principles  of  contribution,  with  which  the  stutute  was 
certainly  never  intended  to  iafeerCere 
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Gaubuxi;  Coxnucra. — Salks  on  Af  arcin.  The  cases  in  which 
the  qocstion  hss  been  imised  of  the  legality  of  mIcb  of  stocks  or 
oommoditici  aie  capable  of  chnsification  into  two  genenl  gioups : 
(i)  Where  the  ponies  contemplate  deliver)*  of  the  goods,  whether 
actnal  or  symbolical,  unconditional  or  with  a  condition  as  to  time ; 
(a)  wheie  the  parties  contemplate  no  delivery,  bat  reserve  the 
option  to  demand  delivery,  or  where  they  contemplate  no  delivery 
bat  only  a  settlement  of  the  difference  in  price.  The  caacs  fiiU- 
tng  withiB  the  firtt  group  seem  to  determine  that  such  sales  are  not 
wagCfB,  bat  Atma  Ji«/r  contmcts:  Sawyer  v.  T^ggert  (Ky.),  14 
Bn^  727  (1879);  irkiie  v.  B^tr^r,  laj  U.  S.  39a  (18S7); 
although  at  one  time  the  Supreme  Court  of  Pennsylvania  seemed 
iadinMl  to  take  a  contrary  view  regBidtng  contracts  for  the  sale  of 
alodc  for  future  delivcty  where  the  vendor  has  not  the  shares  In  hia 
posaearion :     ftmrAhkv  v.  De  ifare%  97  V^  aoa  (18S1). 

Tuning  to  the  second  cb»  of  cases  we  find  that  even  where  no 
detivety  is  contemplated,  but  one  party  reserves  an  option  to 
requtre  delivery  if  he  choose,  the  contract  is  not  neccsmrily  invalid. 
Tint  there  is  a  hazard  in  such  contracts  is  not  denied,  but  it  b  well 
settled  that  there  b  nothing  inherently  or/nVmi  fiieU  vicious  about 
Bigeiam  v.  BemtdUt,  7©  N-  Y.  aoa  (1877)-     It  should  be 
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noti<  cd,  Imwvvcr,  that  nrcnt  statutory  provisions  in  some  jurisdic- 
tions render  certain  (*ontni(  ts  of  this  kind  illegal :  111.  Cr.  C!odet 
^130.  iltii  where  the  intention  of  the  {anies  is  tor  a  mere  settle- 
ment of  ditTeren<:es  with  no  delivery  of  the  things  sold,  the  sale 
atncnints  to  nothing  more  than  a  wager  and  neither  |iarty  can 
enfone  it:  Gn'zntHH*,/  v.  tihinf^  11  C.  H.  526  (1851);  Ben- 
jamtH  (*n  Sti/n,  6  Md.  490.  'litis  intention,  hoH-ever,  must  exist 
in  the  mi  nils  01'  lioth  {Kirties:  IVarreii  \.  St-a/t/av,  59  111.  A|>|>. 
1 3K  (  1^95) :  its  existence  is  a  question  to  be  decided  by  the  jury 
in  each  r.ise:  Pi*/^  v.  Hankf^  155  111.  617  (1894)  ;  C»rrr  v. 
Smith,  K2  Md.  586(1896);  Biddle  on  Stock  Broken,  318;  and 
in  determining  its  existence  all  the  attending  circumstances  of  the 
may  l)e  taken  into  consideration,  such  as  the  brokers'  mode  of 
doin^'  business,  the  si/e  of  the  transaction  in  relation  to  the  finan- 
cial resfnirces  of  the  fiarties  and  the  amount  of  margin  put  up : 
Ottws.  /ifHnett,  153  1^.  247  (1893);  Mfirn's  \.  Narten^  (U.  S. 
C  ('.  A.  6th  C),  75  FchI.  Rep.  912  (1896). 

How  far  the  court  will  go  in  order  to  arrive  at  the  real  intention 
of  the  |>arties  may  Iw  seen  by  referring  to  a  recent  case  in  the 
House  of  lx>rds:  Universal  Stock  Exchange  v.  Strachan^  L.  R. 
[1896]  A  pp.  C*as.  166.  'Ilic  appellant  brought  from  and  sold  to 
the  rcs|iondent  various  stocks  and  shares  at  the  *'take  prices"  of 
the  day.  The  bought  and  sold  notes  made  out  in  each  transaction. 
stntcd  that  they  acted  "principal  and  broker*'  and  subject  to  "  the 
terms"  printed  on  the  Ixick.  llie  ** terms  of  business"  were 
signed  by  respondent,  and  contain,  inter  afia,  the  sutement  that 
'  *  every  fiurthase  or  sale  contracted  by  the  com|iany  is  a  hontf  fJe  tran- 
saction for  delivery  on  a  specified  settling  day,  and  the  ('om|iany  is 
always  pre|Kia*d  ...  to  deliver  or  take  up  any  stock  it  may 
at  any  time  have  liought  or  sold,  and  the  contracts  entered  into 
.  .  .  are  not  contracts  of  gaming  or  wagering."  'llien  followed 
a  provision  for  the  postponement  of  the  settling  day,  if  mutually 
agreed  u|x>n,  and  for  the  payment  of  interest  to  the  company  on 
the  amount  of  purcha.se  moneys.  In  a  suit  by  resixmdent  to 
recover  securities  handed  to  appellant  the  court  decided  that,  in  spite 
of  the  plain  sUtement  in  the  written  instrument  that  a  delivery  was 
intended,  the  jury  was  justified  in  finding,  from  the  whole  nature 
of  the  agreement,  and  from  attendant  circumstances,  that  no  de- 
livery was  a>ally  contemplated.  Ix>rd  Henchell,  in  the  course  of 
his  opinion,  said  (page  173):  "It  has  been  said  that  wherever 
a  contract  is  entered  into  between  two  parties  containing  an  obli- 
gation under  any  circumstances  to  cause  property  to  pass  from  one 
to  another,  whatever  else  there  may  be  in  the  contract,  and  although 
neither  |)arty  contemplate  that  that  provision  should  ever  become 
o]ierative  yet  if  it  ever  may  become  operative,  the  contract  cannot 
bo  by  way  of  gaming  and  H*agering.  'Wnt  proposttton  aroounca  to 
this:  that  parties  who  intended  to  gamble  with  one  another,  but 
wanted  to  have  the  security  against  one  anotho*  of  being  able  f  n  a 
court  of  justice  to  recover  their  bets,  could  compel  a  court  of  juiCioe 
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J|^Micite  and  sertiiv  to  them  their  lieta  by  a  judgment,  if  only 

^^Dierted  in  their  contnct  a  provision,  which  might  in  certain 

j^  bvcome  0|)ermtive,  to  compel  the  goods  to  be  delivered  and 

?^^,  although  neither  of  them  anticipated  soch  a  contingency, 

^  purpose  of  inserting  the  provision  creating  an  obligation  being 

J^to cloak  the  iact  that  it  was  a  gambling  transaction,  and  enable 

iH^  lo  me  one  another  for  gambling  debts.    ...    I   should 

lb    '^'^^^  consideration  before  I  gave  my  assent  to  a  proposition 

giving luch  consequences."     lite  following  United  Sutcs  cases 

^^  be  compared  with  the  abo%'e:  Porters.  Vifts  (U.S.  C.  C, 

V-  ^\  III),  I  Bi«.  177  (««57)  ;   ex  f^rte  Yoimg,  6  Biss.  53.     In 

w^  English  decisions  we  do  not  have  an  instance  of  the  contnidic- 

^ctaon  of  a  written  contract  by  |)aiol  evidence,  but  rather  a  case 

or  the  interpretation  of  the  terms  of  a  transaction  by  reference  to 

^^  ^<nieral  intent  of  a  written  instrument  forming  a  part  thereof,  and 

*^.  *^  attending  circumsunccs,  where  the  result  is  to  contradict  cer- 

««o  clauactor  the  instrument. 


^**»AL  Admission. — Urclarations  as  to  Frdicrer.  In  Fhra 
•^7^*^*^»^if,  75  Fed.  Rep.  217  (1896),  the  compbinant  sued  to 
^^!P]|[]^  «  poition  of  the  estate  of  one  Nicholas  Longworth.  He 
«f  '^^^  ^s  the  illegitimate  son  of  Kliza  loingworth  Klagg,  daughter 
j^*7*^=Hcilas  Ixmgworth,  who  had  devised  to  I^rz  Anderson,  his 
&M-iy*^^'  ^^  ^  Joseph  Iu)ngworth,  his  son,  the  estate  here  in 
p?J^**»  in  tmst  for  the  benefit  of  his  daughter,  Eliza  Lon^worth 
^^^\  during  her  life,  with  remainder  to  "the  iwue  of  her  body 
1^^^^  "^^  her,  and  in  default  of  such  is^ue  over  to  his  son,  Joseph 
I?I^J^*"^>»th,  and  his  grandson,  John  L.   Stettirius."       Eliza   I^ 

j^^  ^^i«d  in  December,  1891,  without  issue  of  her  marriage 
Pl^^^^^^ier  to  mainuin  his  claim  it  was  necessary  first  for  John  W. 
£^^*  '^^  complaifuint,  to  prove  himself  the  illegitimate  child  of 
p^,^^  ^-— «  Fl^W-  '^^  testimony  i»*as  voluminous,  that  of  the  com- 
fli^^^^^'^  being  founded  almost  altogether  upon  rumor  and  hearsay. 
CQQ^^^'^^^  advanced  was  that  some  time  between  1823  and  1826  the 
^  ^^^^mnant  was  bom  of  Eliza  I^ongm-orth,  and  when  a  few  da}-s 
m^  ^^^^  deliveied  by  agents  of  Nicholas  I^ongworth  to  James  Flora 
of  ^J^^^  ^feff  ^  Kentucky,  to  raise ;  that  Davis  Cameal,  husband 
""icil  ^""^  ^  Y}^xk  Longworth,  was  father  of  the  child,  and  that 
tyjy^^^  visits  were  made  by  the  Ix>ngworth  family  to  Flora  in  Ken- 

*>  ^*    ^vhen  money  and  clothci  were  furnished  to  him. 


^gi^V^^^^st  all  this  evidence  was  a|)on  heamy,  from  persons  not  be- 

— ^*^^  to  or  related  to  the  l4>ngworth  family,  the  witnesses  giving 

Its  which  they  said  were  made  to  them  or  in  their  hearing 

from  tkifty  to  fifty  yean  before  this  bill  was  brought. 

defendaati  did  not  admit  the  competency  of  the  evidence  in 

to  the  taking  of  the  child  to  Kentucky,  the  placing  of  him 

the  aue  of  Jamca  W.  Flora  and  wife,  and  showed  diaciep- 

betweea  tarioai  alleged  atatcnenti  brought  forward  by  the 
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compUinant ;  they  farther  ihowed  the  abwlute  untiuth  of  mmy  of 
thcM  aMettions. 

The  compUinaDt  depended  gmtly  upon  a  verfaal  admiMoo  of 
Carneal  aa  to  the  pedignse  of  Fk>im  and  his  timnsportation  to  Ken- 
tucky. The  rule  of  evidence  lebitive  to  verbal  admiaiona  waa  held 
to  be  peculiarly  applicable  in  this  case.  Sage,  DiMrict  Judge, 
rrfened  in  this  connection  to  %  soo  of  Greenleaf  on  Evidence,  that 
all  verbal  admissions  ought  to  be  leoeivcd  with  great  caution.  "  llie 
evidence,  consisting  as  it  does  in  the  mere  repetitions  of  oral  sute* 
ments,  is  subject  to  much  imperfection  and  mistake,  the  party  him- 
self either  being  misinformed  or  not  having  clearly  expressed  his 
own  meaning,  or  the  witness  having  misunderstood  him.*'  Here 
the  only  parties  who  cUimed  to  have  heard  Carneal,  the  incrimi- 
nated uncle,  make  any  sutemcnt  concerning  the  taking  of  the  com- 
plainant, when  but  a  few  days  old,  to  Kentucky,  undertook  to 
dcuil  statements  made  in  his  hearing  when  he  was  a  boy  of  four- 
tcx*n,  more  than  seventy  yean  before  he  gave  his  deposition. 

With  the  exception  of  the  alleged  admission  above  referred  to,  the 
evidence  of  the  comphinant  as  to  his  relationship  to  Eliza  Longworth 
I-lagg  was  hearmy,  being  declamtions  made  by  /rriwjv/i,  /ri^mfs, 
and  neijikh&n  of  the  Longworth  family.  It  waa  aigued  with  force, 
and  with  not  a  little  plausibility,  that  declarations  of  those  so  closely 
asMciated  with  a  family  as  to  be  in  &ct  almoat  a  part  of  it  should 
be  admissible.  In  considering  the  law,  the  court  laid  down  in  a 
lengthy  and  learned  opinion  the  following  propositions  as  so  well 
esublished  that  they  form  part  of  the  settled  law: 

I.  The  law  resorts  to  heanay  evidence  in  cases  of  pedigree  upon 
the  ground  of  the  interest  of  the  dedaranu  in  the  persons  from 
whom  the  descent  is  made  out,  and  their  consequent  interest  in 
knowing  the  connections  of  the  family.  The  rule  of  admission  is, 
therefore,  restricted  to  dechirstions  of  the  deceased  persons  who 
were  related  by  blood  or  marriage  to  the  perwn,  and  in  that  way 
interested  in  the  succession  in  question :  Greenleaf  on  Evidence, 
8  103 ;  Taylor  on  Evidence,  §  579 ;  Btatkimm  v.  Crmiffrds^  3 
Wall.  175;  Fu/kinpn^.  H^imes^  117  N.  S.  389;  Sitter  v.  Gthr^ 

«05  P».  577. 

This  well-considered  opinion  adds  authority  to  the  rule  permit- 
ting a  resort  to  heanay  evidence  of  pedigree  only  in  cases  of  dec- 
larations made  by  perwns  related  by  blood  or  marriage  to  the 
person  from  whom  succession  is  to  be  traced. 

a.  The  rule  that  hearmy  evidence  !a  admiarible  in  cases  of  pedi- 
gree is  limited  lo  cases  of  legitimate  relationship.  In  such  cases 
the  presumption  is  that  declarations  by  deceased  memben  of  the 
fiunily  are  true,  because  ordinarily  there  ia  no  motive  for  &lse  state- 
ments, as  there  »  likely  to  be  in  cases  of  illegitimacy :  Cntfin  v. 
Dt^liom^  3  Swab.  &  Tr.  44.  Where  a  relationship  is  acknowledged 
as  a  matter  of  fact,  and  its  lawfolnea  only  is  disputed,  heanay  from 
memben  of  the  fiunily  may  be  introduoed  to  ahow  that  such  rekc- 
tionship  was  lawful  or  waa  not  lawfoL    But  heanay  cannot  be  t»- 
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tndoccd  to  ciUb\^  an  unbwfiil  relatioMhip/rr  «r,  where  a  kvlul 
idalicBship  is  not  claimed.  There  are  cnes  in  which  tcatimoDjr  at 
10  dcchiauoM  of  mcmben  of  the  family  has  been  admitted  to  sliow 
tha*  the  daimant  was  a  bastard.  But  00  examination  it  will  ap- 
pear thai  in  lhi»e  cases  the  testimony  was  intiodnccd,  not  to  show 
hasttidy  per  ir,  as  a  gronnd  of  chum,  tint  to  dispute  a  claim  of 
legitiamcy:  Knv/dv  v.  Kwiv;  13  Ves.  147;  G^rigk*  ▼•  M^*% 
Cowp.  593;  Mmrrax^,  Mitmr,  12  Ch.  Mix.  Z^$i  Jtweiv.Jem^ei^ 
1  How.  ai9 ;  Hmddtrk  v.  RailrmJ^  3  Allen  298.  In  Aw.  B^rtom^ 
a  Moody  &  R.  28,  the  dechuations  of  ilkyitimale  relaflons  were 
TC|ecfted. 


TwicK  m  jEorAROT — licsvrFiciRXT  IxMcmKNT.  Is  an  acquittal 
on  an  inmlSrient  indictment  a  bar  to  a  mbscqoeot  prosecution  lor 
the  same  oflcnre? 

The  abore  question  came  up  in  the  recent  ease  of  U.  S»  v.  fl^/i, 
163  V,  S.  66a  (1896).  M.  F.  itall  and  his  brother,  J.  C.  Rail, 
and  Uootwell  were  tried  for  murder  on  an  indictment  not  stating 
the  filace  of  death.  M.  F.  Rail  was  acquitted,  and  the  otheis  were 
found  guilty.  They  appealed  on  the  ground  of  the  innflkienry  of 
the  imlictmeiit,  and  the  indictment  was  quashed.  A  new  indict- 
BMcnt  was  then  prepared  agaimt  all  three.  M.  F.  Rail  plcadrd 
mmirtfmt  ^fatit;  the  plea  was  o%-emdcd ;  he  was  found  guilty  and 
appealed.  It  was  held  by  the  Supreme  Court  of  the  United  States, 
in  an  opinion  by  Mr.  Jnstice  Gray,  that  his  acifuittal  was  a  liar  to 
a  subsequent  prosecution  for  the  same  oflcnce,  being  on  the  merits 
of  the  case,  and  not  becane  of  the  insuAicieocy  of  the  indidnicnt, 
as  is  shown  by  the  foct  that  his  co-defendants  were  found  guilty  on 


It  may  be  contended  that  this  decision  is  contmry  to  the  rale  aa 
laid  down  in  Vamx's  Que^  4  Rep.  44  (i59t)»  and  the  cases  fol- 
it  in  Enghind  and  America,  but  an  esaminatioo  of  there 
;  10  point  to  a  dear  distinction  between  them  and  the 

In  Vmu^s  Ols€  (M/ms)  the  defendant  was  charged  with  murder 
by  poboa  and  the  indictroent  stated  that  the  murdmd  man  "  took 
and diaak,"  omitting  '*mid  poison."  On  a  special  Tenlict,  the 
judgment  was  fm^d  emt  timt  tlit.  He  wm  tried  again,  and  the  plea, 
mMirffim  «rfii2r,  was  not  allowed.  Lord  Hale  (a  llcm  of  the 
Crown,  394)*  thinks  the  judgment  was  delivered  00  the  defect  in 
dre  iadictHMSt  m  mocfa  as  on  the  vcidict,  and  mys  that  had  the 
jndgmmf  been  00  the  verdict,  ^m^de^imk  ^mitimt^  the  defemlant 
could  not  have  been  tried  again. 

This  case  hm  been  auppoaed  by  aooK  anthorities  u>  lead  to  the 
doctrine  that  if  the  indictment  is  so  ill  that  a  judgment  on  it 
would  be  tcwcnStikt  for  error,  it  is  too  defective  to  be  conridered  m 
:  in  jeopaidy:  Bisk^f^s  Crim.  Lsw^  a.  1021 ; 


J  GntmL  £9.  a.  35.     In  GmmmmsimAI  v.  Pmrdmte^  a  Pick. 
PS  (iiJ4)  Btfkcr,  C  J.»  mysof  das  dieory:  '-Tlua  is  ' 
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it  is  presumed  the  court  will  discover  the  defect  in  time  to  prevent 
judgment.  'Iliis  protection  is  bottomed  on  the  assumed  tofidlibilitjr 
of'  courts,  which  is  not  admitted  in  any  other  case." 

According  to  the  acccfitcd  rule,  no  man  is  considered  twice  in 
jeopardy  until  he  is  put  on  trial  by  a  court  of  competent  jurisdic- 
tion u|K>n  a  sufficient  indictment  after  an  acquittal  or  conviction  bj 
a  jury,  'llicrefore,  where  he  is  discharged  on  the  first  indictment 
lieforc  verdict,  he  may  be  tried  again.  Also,  where  he  has  been 
dlMiharged  u|x>n  his  own  motion,  by  verdict,  or  in  arrest  of  judg- 
ment, or  in  error,  on  the  special  ground  of  the  insufficiency  of  the 
indie  tment  and  not  on  the  merits  of  the  case,  he  may  be  tried 
anew,  for,  then,  the  indictment  and  trial  on  it  are  held  invalid  at 
the  NiNX-ial  iasunce  of  the  defendant,  and  the  order  for  a  new  trUl 
places  him  in  the  position  as  though  no  trial  had  been  had.  This 
prin«:iple  covers  the  decision  in  Manx's  Case  {supra)  and  the  caaea 
under  it. 

.Also,  where  the  defendant  is  acquitted  or  discharged  on  the 
ground  of  insufficiency  of  indictment,  not  on  his  own  motion,  bat 
on  that  of  the  prosecution  or  by  the  court,  it  has  been  held  he 
nuy  lie  indicted  again:  State  v.  IViiliams^  5  Md.  83  (1855). 

1l)ese  cases  show  that  where  the  acquittal  is  directly  caused  by 
the  insufficiency  of  the  indictment,  it  is  no  bar  to  a  subsequent 
prosecution  :  they  do  not  apply  to  cases  where  the  acquittal  it  on 
other  grounds. 

In  /Vrv»/r  V.  Barrett^  1  Johns.  66  (1806),  the  defendant  was  tried 
lor  conspiracy  in  defrauding  I>arren  of  his  goods.  'I1ie  indictnkent 
did  not  state  the  place  of  defrauding.  During  the  trial  a  juror  was 
withdrawn.  A  verdict  of  guilty  was  found,  and  judgment  arrested 
by  the  court.  'Ilie  defendant  was  tried  again,  pleaded  autref&it 
att/uit,  and  the  plea  was  overruled  by  a  divided  court  on  the 
ground  that  the  indictment  was  erroneous.  The  majority  of  the 
court  held  that  the  ca.se  fell  under  the  rule  of  Vaiix*s  Case  Isttpru), 
failing  to  note  that  the  acquittal  in  the  case  under  their  considera- 
tion was  not  because  of  the  insufficiency  of  the  indictment,  aa  that 
«xs  not  discovered  till  after  verdict.  This  distinction  between 
/'01/^/e  V.  fiarre/amd  Vaux^s  Case  is  |x>inted  out  by  Livingston,  J., 
in  his  dissenting  opinion,  which  it  is  submitted  is  the  correct  one 
in  (hat  case.  He  shows  the  danger  involved  in  the  rule  as  declared 
by  the  nujority  of  the  court,  as  it  would  give  the  district  attorney 
{wwer  to  try  ad  infinitum  an  aa|uitted  man  as  often  as  some  latent 
defect  can  be  discovered  in  the  indictment.  But  even  in  this  case 
there  was  no  acquittal  on  the  merits.  The  defendant  was  found 
guilty  on  the  merits,  and  was  afterwards  discharged  in  ancst  of 
judgment  because  a  juror  had  lieen  withdrawn,  and  this  fact  may 
have  influenced  the  2ourt  on  the  second  trial  to  extend  the  rule  oif^ 
Vanx^t  Case  beyond  what  Lord  Hale  considered  iti  true  meaning. 

'flierefore,  no  previous  case  had  decided  the  point  in  queMion  in 
U  S.  v.  fiaii;  whether  an  acquittal  on  the  meriti,  the  in  ~ 
being  insufficient,  was  a  bar  to  a  subaequent  prosecatioo. 
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In  ailowing  the  plea  of  former  ac-t|intul  in  this  cam,  Jud;;!-  <»ray 
f^^erx  with  ai>|iroval  to  the  dissenting  o|iinion  of  Judge  Livingston 
*a  frm/le  V.  harrrft  {sit/>ra),  and  «>-»  the  principle  oi  the  com- 
BNM)  law  is  correct!)'  ntated  in  the  Kevisetl  Statuteit  of  Massarhnseits 
(1836):  I*ttblic  Stat.  Ma2«s.  1133.  This  provides  that  where  a 
■ttn  fiasft  been  acc|uitted  by  a  jur}*  on  the  facts  and  merits,  such 
^itittJil  may  lie  pleaded  in  bar  of  a  sulisequent  prosecution  for  the 
*>nHr  oIKence,  notwithsumling  any  delect  in  the  indictment  on 
*hich  1m;  was  ai^iuitted  :  where  he  is  ac<|uittcd  on  any  exce|ition  to 
tlte  ft»rva*  or  substance  of  the  indictment  he  may  lie  tried  on  a  new 
indictnaont,  notwithstanding  the  former  act|uittal.  A  similar  pro- 
viMon  cx.tsts  in  Alabama. 

l'n<l<;r  the  last  clau!«e  of  the  Massac hnsettf  sUtute  foil  l,ttt\'s 
(^w  <^jh^rii),  and  the  maltitude  su|»|K>rting  it,  and  under  the  tirst 
^'^^  ^"^  ^.  S.  (m/^ra)^  and  in  no  better  way  can  the  dihtinction  be 
"•***  «^l««r  than  by  refeience  to  that  sutute. 

'^^"^■^   Selt-Cmivkknment.     The  case  of  Ritikhi*ne  v.    W'irth, 

rii         **--  R.  15,  (<M.  27,  1896),  is  one  of  the  Utest  attempt>  of 
•He  c""""^ —  ........      ....       _. 


iikUtf-  ^'  *^  ^^  determine  what  is  included  within  the  limits  of  thnt 
i*!y**^»««  term  "  local  self-government.'*  'llie  sro|je  of  the  iwwer 
fj^^*^^  in  each  community  to  nunage  its  own  affairs  is  necc!i!«arily, 
^^  **^  nature,  somewhat  variable,  but  it  would  seem  that  it  might 
fjjjJ"^|[*l  •■^oximately  arri%'ed  at.  A  great  service  will  have  liecn  ikt- 
Iike*2*  ^****-'''  '*  *•  auihoriutively  settled.  In  the  meanwhile  * asi-s 
\iX^J^^^'^^^'*f  V-  ^yirth  are  liound  to  arise  whene\'er  a  sute   Ugis- 

T^^ ^^»idca\t>rs  to  regulate  the  aflaire  of  any  fxirticuiar  locality. 
{JQi^^^^  Action  in  Rathlnme  v.  IVirth  was  brought  to  obuin  a  injuiK- 
r|j|j^*^^:mtiaining  the  common  cotincil  of  Albany  from  electing 
^2*^^^  ^^ommiasionen»  in  imnuance  of  the  provisions  of  ch;iptcr 
I^^^^^*"  the  Ijlws  of  1896,  passed  to  amend  chafiter  77  of  the 
t)i^       ?^^  1870  and  other  acts  relating  to  the  police  department  of 

i|iQ^^£^      amending  act  provided,  inUr  alia^  that  the  |iolice  lioard 

^  ^^jj?^  ** consist  of  four  police  commissioneiB,  not  more  than  two 

m^i^Z^^vn  shall  belong  to  the  same  political  party,"  that  *'  each 

im^^^^^^v  of  the  common  council  shall  be  entitled  to  vote  for  not 

Kipm^     "^ j^*"  two  of  such  perfions,  and  the  four  penons  receiving  the 

ly^^l^^^   number  of  votes  shall  lie  such  police  commissioners/*  that 

^^^^*V:y  ••  shall  lie  filled  by  appointment  by  the  mayor  u|)On  the 

BiQ^^^*^  nicommendation  of  a  majority  of  the  members  of  the  com> 

1^  »m^^^Xmcil  belonging  to  the  same  political  party  or  organiration 

ttt^l^^  ^police  commissioner  whose  office  shall  become  vacant,'*  and 

^^1        *  iio  person  is  eligible  to  the  office  of  police  commissioner 

pgjr^»  «t  the  time  of  his  election,  he  is  a  member  of  the  |iolitical 

J|g^^^*»  organiation  having  the  highest  or  the  next  highest  repie- 

•pl^'**  in  the  common  council." 

•  '*^  Sn«MMu>  r'Mtrft  A»  •n^Msl  t#nn  and  in  the  appellate  division 

injunction,  and  the 


m,|^2S  ^l*«n«  Court  at  special  term  and  i 
^^'•*  Uie  plaintiffs  in  their  demand  for 
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dcfcmUnts  appealed.  The  judgment  was  afiimied,  but  three 
jmtgcH  diMented. 

The  view  of  the  majority,  hoMinK  the  act  unconstitutional,  was 
Uswd  on  the  ground  tluit  it  offended  againrt  section  s,  article  to,  of 
the  Sute  C!onstittition,  which  provides  that  **all  city,  town  and 
village  oflkere  whose  election  or  appointment  b  not  provided  for 
liy  thi«  (-onstitution,  shall  ...  be  appointed  by  such  author- 
ities thereof,  ss  the  legislature  shall  designate  for  that  purpose." 
'Ilie  court  considered  that  when  the  legislature  had  once  acted 
u|ion  thiit  constitutional  fNOvision  and  had  determined  u|ion  the 
lo(  ;il  ap|ioiming  power,  that  power  ought  not  to  be  hampered  or 
imiKxli'd.  '11ii?»  was  thought  by  Orsy,  j.,  to  be  the  chief  <^jectton 
to  the  act.  It  threatened  in  his  judgment  the  cardinal  principle  of 
local  self-government.  He  nays :  '*  In  the  local  or  political  sub- 
divisions of  the  state  the  people  of  the  locality  shall  administer 
their  own  local  affairs  to  the  extent  that  that  right  is  not  restricted 
by  some  i-onstitutionai  pro\'ision."  The  right  to  administer  evi- 
dently includes  the  right  to  choose  the  local  officers,  either  directly 
by  election  or  indirectly  through  appointment  by  the  local 
authorities. 

( Hher  grounds  for  holding  the  act  unconstitutional  were  that  it 
«lestroycd  majority  rule ;  that  it  deprived  citisens  of  rights  other- 
wise than  by  the  law  of  the  land  or  the  judgment  of  their  peen ; 
that  it  pro\'ided  an  additional  test  of  qualification  for  an  office  of 
public  trust ;  and  thut  even  if  the  obnoxious  clauses  were  struck  out» 
the  purpose  for  which  the  act  was  pasved,  namely,  to  obtain  a  non- 
partisan lioard,  would  be  defeated. 

'Ilie  dissenting  judges  agreed  with  the  majority  of  the  court  In 
considering  that  the  clauses  which  limited  eligilnlity  for  office  to 
memlvrs  ^  the  two  leading  |M>litical  fsuties  were  unconstitutional, 
but  thought  that  they  could  be  eliminated  without  affecting  the  act ; 
there  would  remain,  however,  the  provision  that  not  more  than  two 
commissioners  should  belong  to  the  nme  party,  which  would  not 
necessitate  the  appointment  of  holden  of  any  particular  political 
belief,  and  which  was  similar  to  provisions  that  have  b^n  held 
constitutioiuil.  They  also  held  that  the  legislature  could  piescribe 
the  details  of  procedure  provided  it  did  not  deprive  the  appointing 
authority  of  the  power  to  act  in  the  premises,  and  they  denied 
that  such  was  the  effect  of  the  act. 

liooking  at  the  act  with  regard  to  its  advisability,  it  would  seem 
that,  whife  the  object  was  an  excellent  one  in  some  ways*  the 
method  employed  was  a  distinct  encroachment  upon  the  rights  of 
the  locality,  aiid  the  result  would  probably  have  been  a  deadlock  in 
the  board,  it  being  divided  as  to  every  question  upon  political  lines. 
The  experience  of  municipal  governments  seems  to  ifaow  that  more 
is  sccomplished  by  an  active  and  responsible  man  than  by  a  board 
where  political  consideratiom  have  weight.  The  street  cleaning  of 
New  York  Aunlshcs  an  example.  For  these  resaoos,  therefore,  the 
decision  appears  to  be  a  wise  one. 
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The  Americasc  r>i<;B>T.  (Annual.  1896.)  Prepaicd  and  Edited 
bjr  the  Kditorial  Sulf  of  the  National  Reporter  Sjrfltem.  St. 
VaxA,  Minn. :   West  INiblishing  Co.     1896. 

The  firofcanoB  is  ondcr  great  obltgatioos  to  the  cditon  and  pub- 
liahen  oC  this  Annoal.  llie  new  Digest  is  comtnictcd  on  the 
mroe  adinifmlile  lines  as  its  picdcccsMK.  About  one-sixth  fairgcr 
than  the  '9$  Annual,  it  begins  to  asHme  Ihobdignagian  ficoportions. 


Fedfjuil  Ji;iiisi»k.-TM>N  AND  PRoccDi'RB  ss  modified  by  Acu  of 
Congiesi  of  March  3,  1891,  and  March  3,  1887.  Comxtrd  bjr 
the  Act  of  August  13,  1888.  Wiluaii  A.  Maurv,  I.I^D. 
Washington,  D.  C. :  W.  H.  liowdermilk  &  Co.     1896. 

As  indicated  bj  the  tftle,  this  pamphlet  treats  of  the  jurisdiction 
of  the  Federal  courts  as  aflbcted  by  recent  legislation.  It  was  pre- 
pared fisr  use  in  the  Ijnr  School  of  Cohimbtan  Vnivenity  vith  the 
obfect  of  collecttng  in  a  convenient  form  the  above-mentioned 
acts,  together  with  snch  portions  of  the  constitution  and  revised 
statutes  as  are  neccmary  to  a  lull  underattnding  of  the  pur|io« 
with  which  Congrem  acted,  and  the  icope  within  which  its  powers 
were  exercised* 

As  the  work  does  not  aim  at  a  genersl  discnwion  of  Fcderd 
jurisdiction  but  simply  at  a  reproduction  of  the  results  which  hate 
been  reached,  the  autlior*s  province  has  been  limited  to  the  field 
of  comfMlation,  liut  the  orderly  and  logical  arrangement  make  the 
book  uaeful  for  purposes  of  reforencc.  Af.  Z.,  /r. 


COMMRXTARIES     ON    AURRICAK      IjIW.       By    JaMES    KkNT.       Kout* 

teenth  Kdition.     Edited  by  John  M.  Gchjld,  Ph.D.     Boston: 
IJttle,  Brown  &  Co.     1896. 

Though  seventy  years  have  pasMd  since  the  first  of  thcie  great 
Commentaries  appeared,  they  still  nuik  as  the  first  of  American 
cbsrics.  In  that  period  there  have  been  many  changes  in  our 
growing  jurispnidencc,  but  there  is,  notwithstanding,  extrsortlinary 
harmony  between  ChardCtllor  Rentes  views  and  the  decisions  of  the 
highert  courts  at  the  present  time.  It  goes  without  mying,  how- 
ever, that  the  works  have  needed  an  annotator.  Twenty-three 
yciis  ago  Judge  Hobnes,  in  his  celebrated  Twelfth  Edition,  for  the 
tinw  being,  npplied  this  need.  His  notes  were  able  and  ebborste. 
Ten  years  later  Mr.  Barnes  edited  a  Thirtemth  Edition,  not  cover- 
ing quite  so  thorooghly  the  intervening  developments  in  the  Uw. 
Since  theK  editions  there  has  been  a  sufficient  growth  in  the  law 
to  jvtily  as  careful  a  piece  of  woric  as  that  of  Dr.  GouhL     Inter- 
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national  law,  in  |iaiticiilar,  has  of  late  acquired  a  ne^  imtionaiice, 
and  on  this  subjert  l>r.  <Soulcl  ftirninhcs  some  valuable  notes. 
Other  laru  of  the  work  which  have  received  particular  attention 
are  those  ivlating  to  e<|uity.  jiidgments,  taxation,  master  and  ser- 
vant, aliens,  the  cloinektic  relations,  |iatcnt%  copyrights  and  trade- 
marks. Jwlge  Holmes's  notes  are  iircserved  in  full,  and  together  with 
tho«c  of  Mr.  ilames,  pKserved  in  large  |iart,  are  readily  distin- 
guishable by  tlieir  arrangement  from  the  notes  by  I)r.  Gould.  To 
the  twenty-three  thousand  cases  cited  in  the  previous  edition,  the 
pRfsent  editor  has  added  nine  thousand,  nuiny  of  which  he  makes 
the  liasis  of  useful  comment.  Foreign  judgments  receive  careful 
attention  in  an  excellent  note.  I)r.  (k>uld*s  work  is  well  done, 
and  adds  appreciably  to  the  %'alue  of  the  commentaries. 

1*He  Qi:f.stion  of  Coi'Vright.  Compiled  by  George  Havcm 
IVtnam,  a.  M.,  Secretary  American  Publishers'  Copyright 
Ixague.  Second  Kdition.  New  York  and  London:  G.  P. 
Putnam's  Sons.     1896. 

In  justice  and  morality  it  has  never  been  a  disputable  question 
that  the  pro|ierty  right  in  the  products  of  roan's  inventive  or 
litemry  facuhies  is  as  altsolute  as  in  articles  manu&ctuivd  or  de- 
velo|)eil  by  manual  skill  and  labor.  'Ilie  bw,  followiog  these  foot* 
stc|)s,  but,  as  asual,  lagging  somewhat  behind,  has  to  an  extent 
recognized  the  right,  but  has  not  advanced  as  far  with  respect  to 
copyright  as  it  has  in  the  case  of  patents. 

Hy  the  provisions  of  the  Iferne  convention,  which  went  into  effect 
in  1887,  and  which  have  been  accepted  by  all  the  literatare-pro- 
ducing  and  literature-consuming  nations  of  the  world,  the  United' 
Sutes  alone  excepted,  it  is  now  easy  for  authoni  in  any  country, 
with  the  above  exce|)tion,  by  fulfilling  the  requirements  of  these 
domestic  copyright  laws,  to  secure  without  further  condition  or 
fomulities  copyright  for  their  productions  in  all  the  states  com* 
prising  the  Internationa  Union.  Ihit  as  regards  our  own  country, 
it  is  still  tnie,  as  Mr.  Putnam  remarks,  that  *'  the  patentee  of  an 
improved  toothpick  is  able  to  secure  to-day  a  wider  recognition  of 
his  right  than  has  been  accorded  to  the  author  of '  Unde  Tom's 
Cabin' or  of  <Adam  llede.'" 

Mr.  Putnam  presents  the  reader  with  a  vivid  contnat  between 
our  copyright  laws  and  those  of  other  civilised  cotmtrics,  and  he 
reminds  us  that,  although  the  act  of  1891  was  a  considenble  ad- 
vance, it  yet  leaves  us  far  behind  the  rest  of  the  world  in  the  recog- 
nition of  literary  property.  As  is  pointed  out  in  the  prefiioe,  the 
provision  that  America's  mmnnfactmre^  a  book  shall  be  apie-reqai* 
site  to  its  American  copyright,  represents  a  stage  of  policy  whidi 
was  rcsched  in  England,  France,  and  Germany  in  the  early  yean 
of  the  century,  and  the  requirement  of  simultaneous  publication 
constitutes  an  insupendile  obstacle  to  the  copyrightii^  of  books 
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RijtiiriDg  transkfttion.     The  lxK>k  presents  in  addition,   in  con- 
venient form,  interestingly  written,  much  valuable  data  on  the 
vhole  sabject  of  international  cop)'right,  embracing  the  full  text  of 
the  I'nitnl  Sutes  law,  the  regulations  for  obuining  copyrights, 
ttd  a  list  of  the  countries  with  which  we  have  reciprocal  agree- 
ments,    lliefe  is  ako  a  summary  of  American  legislation,  by  R. 
H.  Bowker;  an  abstract  and  digest  of  the  Kngliih  law,  by  Sir 
j[«neB  Stephen  ;  an  analysis  of  the  Monkswell  bill  of  1890.  by  Sir 
/'r^derick  Pollock ;  a  history  of  the  contest  in  the  I'nitcd  Sutes  for 
'Qtemational  copyright,  etc.,  etc.     The  editor  contributes  se%'eral 
'^^luable  papers,  and  there  are  others  by  Prof.  Rearde  Matthem-s 
''•Hi  R.  R.  Howker  on  the  "Evolution  of  Copyright,'*  "Literary 
''^W>peity,"  and  **  Copyright  and  the  Prices  of  Ilooks. 

Altogether  the  volume  constitutes  a  useful  and  important  utter- 
^f*H«  on  a  subject  of  ever-increasing  interest,  and  whether  regarded 
^*>oai  the  palely  technical  standpoint  or  from  that  of  literature  in 
yWig  broad  sense  and  contempoiary  history,  deserves  a  pUce  in  every 
^i^xaiy.  IK  5.  Ellis, 

^^^WE  Nature  of  the  State.  A  Study  in  Political  Philosophy. 
Hy  Westel  Woodbury  Wiijx>u<iHRv,  Ph.D.  I^ecturer  in  Johns 
Hopkim  Univenity.     New  York  :  MacMilUn  &  Co.     iJ(96. 

This  work,  like  every  other  treatise  on  |ihi)osophy,  abounds  in 

I  intricate  and  profound.     Uliile  not  a  legal  production,  yet  it 

concerned  with  just  such  a  mental  problem  as  frequently  con* 

[^onts  a  lawyer,  and  a  careful  perusal  of  its  pages  cannot  fail  to  inter- 

instract  and  improve.     It  is  only  necessary  to  read  the  open- 

^  ^ig  chapter,  which  deals  with  the  scope  of  the  work,  in  order  to 

^  Lppieciate  the  difficult  nature  of  the  task  the  author  sets  about  to 

compliah.     The  work  he  assigns  himself  is  to  jastify  the  exercise 

political  power  by  the  State,  in  what  is  the  most  important 

^^crbapter  of  the  book,  viz :  **  llie  Origin  of  the  State,*'  and  then 

'^o  disciBS  in  the  foltowing  chapters,    <*  The  Nature  of  Law," 

"^ 'Analytical  Jurisprudence,"    "Sovereignty,"    "'ITic    Composite 

^Ute,"    "The  Location  of  Sovereignty,"    "The  Aims  of  the 

9tate/'   "The  Classification  of  (;ovemments,"  closing  with  a 

^chapter    containing  a  recapitulation  and  a  brief  comment  on 

^Present  Political  Characteristics  and  Tendencies. 

The  author  starts  out  with  a  statement  of  the  importance  of  a 

xigid  adherence  to  the  exact  connotation  of  terms  used,  and  for  the 

most  part  he  »  precise  in  the  use  of  them,  but  on  page  176  &lb 

into  the  error  of  confounding  the  expressions  "  ex  poti  facto  law  " 

-  and  ietn>-«ctive  law,  treating  the  two  as  synonymous. 

After  a  few  definitions  of  terns  the  author  defines,  or  rather 
^  cmunetaleiy  the  requisites  of  a  ^tate  as  follows :  (i)  A  commun- 
ity of  people  socially  united ;  (2)  a  political  machinery,  termed  a 
'goteiuuiciit,  mod  administered  by  a  corps  of  officials  termed  a 
^■Mgiitfacy  ;  (3)  a  body  of  mlet  or  nuudmsy  written  or  unwritten. 


78  BOOR  RKVIKWS. 

determiniog  die  icope  of  thii  pablk  anthority  and  the  mumer  of 
in  exercite.  Mr.  Willoughby  does  not  disoni  Political  Science 
from  a  historical  itandpoint,  and  thai  review  the  chamcteristici  of 
ancient,  mediocral  or  modern  Statei,  bat  rather  aeeks  to  formulate 
into  a  theory,  the  eHentiak  of  an  ideal  State,  which  may  be  ita 
own  justification  and  a  model  for  all  political  amociations.  At  the 
threshold  of  the  work  he  distinguishei  between  State  and  Govern- 
ment describing  the  latter  as  merely  the  machinery  through  which 
the  purposes  of  the  former  are  formulated  and  executed.  And  im- 
mediately after  this  distinction  the  statement  is  made  and  verified 
by  quotations,  that  a  lailure  by  philosophers  in  the  past,  to  distin- 
guish Iwtween  these  two  terms  has  led  directly  or  indirectly  to 
erroneous  results  and  much  confusion. 

The  meaning  of  the  word  State  as  used  in  this  treatise  is  next 
distinguished  from  the  terms  Nation  and  People  to  which  the 
Americans  and  English  have  given  a  meaning  the  convene  of  thai 
given  by  the  Germans ;  the  word  Nation  with  the  Germans  mean- 
ing a  collection  of  individuals  united  bv  ethnic  or  other  bonds, 
irresiiective  of  political  combination,  while  a  People  denotes  a 
body  of  individuals  oiganized  under  a  single  government,  which 
meanings  are  preferred  by  the  author. 

The  aswrtion  is  then  made  that  as  soon  as  social  life  begins,  we 
find  men  submitting  to  public  authority,  and  while  the  variations 
may  lie  such  that  no  two  instances  are  entirely  similar,  yet  we  will 
recognise  that  no  matter  how  otganixed,  there  is  in  all  States  a 
substantial  identity  of  purpose,  and  the  aim  of  the  task  under- 
Uken  is  definitely  to  determine  the  requisites  and  limits  of  such 
public  authority.  States  may  dtflTer,  it  is  contended,  in  the 
qualities  of  their  governmental  machinery,  but  it  is  denied  that 
they  themselves  admit  of  comparative  degrees  of  excellence.  In 
other  words,  there  can  be  no  such  thing  as  an  imperiect  State. 

After  discussing  briefly  the  theories — ^the  Patriarchal  and  ita 
opposite,  that  of  Morgan  and  McClennan,  holding  that  a  common 
horde  with  absolute  promiscuity  in  sexual  relation  preceded  that  of 
the  rule  of  the  head  of  the  fiunily — the  author  pertinently  con- 
cludes :  *<  Whether  by  original  force  or  by  voluntary  recognition 
and  esublishment,  whether  founded  upon  acknowledged  supremacy 
of  personal  prowess  and  sagacity  of  the  leader  selected,  or  whether 
springing  from  patriarchal  authority  the  public  authority  becoraca 
cHUblishcd  cannot  now  be  known  and  undoubtedly  differed  in  dif- 
ferent instances.  But,  however  originated,  a  publk:  authority  once 
created,  the  State  becomes  an  established  ftct." 

Given  the  existence  of  the  Stale,  the  various  theories  advanced 
by  m-hich  such  public  control  may  be  justified,  via. :  The  Natural 
or  Instnictive,  The  Utilitarian,  The  Divine,  and  the  Contract,  to- 
gether with  frequent  quotations  from  Hobba,  Locke,  and  Rouasean, 
advocates  of  die  ktter,  and  after  criticising  and  rejecting  each,  he 
rearhes  the  foUowing  conclusion:  That  there  is  no  aeoessity,  aa 
often   contended  is,  of  finding   a   nwral  justificatfon  for   the- 
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amtioi  of  the  State  ;  that  those  who  hold  to  the  Contract  theory 
stmrt  with  the  asucuniiiCion  of  complete  frredom  in  every  man  to  do 
a»  he  likca»  when  in  fi^ct  this  is  out  of  the  qnejition.  With  the 
social  life  of  men,  antagonism  between  their  respective  intennts 
and  spheres  is  an  absolute  necessity.  Hence  the  restraint  Imposed 
by  the  State  is  the  aasme  as  would  otherwise  be  imposed  by  indi* 
vidoals*  and  fiir  mote  ntoderately  and  judiciously  exercised. 

The  bsms  of  the  State's  control,  then,  is  its  utihty :  not,  how- 
ever, that  utility  which  presuroes  a  natural  right  of  freedom  in  each 
Bsaa,  and  then  <»wcffTi«lcs  it  for  the  good  of  all,  but  a  utility  which, 
while  not  recognizing  any  auch  natural  freedom,  is  justified  by  its 
manilcst  potency  •>  *n  agent  for  the  progress  of  mankind,  and 
ander  the  conttol  of  which  he  b  not  less  free  than  in  its  abscme. 

Now  as  to  when   the  State  b  bom.     From  the  standfXMnt  of 

V^Mlc  I  jiw,  the  author  admits  that  its  beginning  is  at  the  time  a 

polittcal  authority  is  instituted,  but  contends  that  from  a  |*hilo- 

aofihiGal  point  of  view  we  must  go  back  of  this  period  to  the 

moment  when    the  first  Iceling  of  unity  began  to  be  felt.     The 

dbcwsnon  of  the  Origin  of  the  State  closes  with  a  very  fme  dis- 

tinetioa  lietwcen  the  General  Will  and  the  will  of  a  majority  of  the 

indivtduala. 

The  chapter  on  Xatote  of  Law  briefly  telcn  to  four  sources,  viz. : 
Statutes,  Law  Evolved  from  Continued  Customs,  Written  or  l*n- 
written  Constitutions,  and  Intenuitional  law,  followed  by  a  rom- 
meat  upon  the  Growth  of  Law. 

After  a  very  interesting  and  satisfactory  discussion  of  the  suliject 
of  the  Location  of  Sovereignty,  he  concludes  that  *'A11  organs 
through  which  are  expressed  the  volitions  of  the  Sute,  be  they 
parliaments,  courts,  constitutional  assemblies,  or  electorates,  are  to 
be  considered  as  exercising  sovereign  power,  and  as  constituting, 
in  the  aggregate,  the  depositary  in  which  the  State's  sovereignty  is 
located. 

The  chapters  on  The  Aims  of  the  State  and  The  Classification  of 
Governments  are  able  and  interesting,  reviewing  and  criticising 
with  intelligence  the  doctrine  of  writers  of  note  on  each  subject. 

Ihe  book  closes  with  a  brief  but  a  very  clear  and  inleresting 
Ibrecmt  of  modem  political  tendencies,  devoting  iu  attention 
chictfy  to  the  United  States  as  the  type  of  the  democratic  em  which 
Mr.  WiUoaghby  aays  has  been  for  some  time  past  inaugurated.  As 
a  whole,  the  tfcatise,  which  occupies  less  than  five  hundred  pages, 
lidearialiii 


ili  lUrtcnient  of  diflicoh  piobleros,  intelligent  in  its  dis- 
cf  Chcm»  lair  and  able  in  its  criticism,  and  logical  in  its 
and  laalto.  To  all  who  love  to  delve  into  philosophical 
cf  this  rhf— ^^*^  the  book  h  commended  as  a  achohriy 
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THE  COMPULSORY  DUPLICATION  OF  STOCK 
CERTIFICATES. 

i  I.  IirrBOiwcioRV. 

Whenever  two  oertiiicates  are  issued  by  a  corporation 
fqMCsenttng  the  same  shares  of  stock,  the  legal  situations 
which  nay  arise  are  varied,  complicated,  and  interesting.  If 
the  two  certificates  are  in  the  hands  of  diflerent  ouners,  one  of 
three  parties  must  sufler.  One  or  the  other  of  the  certificate- 
holders  must  lose  the  stock  ;  and  the  loser  must  either  bear 
his  loss,  or  throw  it  upon  the  corporation  if  he  can.  Before 
proceeding  to  the  consideration  of  our  particular  subject, 
therefoie,  it  will  be  well  lo  consider  briefly  some  of  the  gen- 
eral principles  governing  the  Issue  of  stock*certilicates  and 
the  tiansfier  of  stock. 

1.  The  registered  owner  of  stock  can  be  deprived  of  his 
title  to  such  stock  only  by  his  own  act,'  or  by  some  legal 
proceeding ^tuui  bh  vtui* 

2.  There  are  two  essential  fiurtofi  in  the  transfer  of  tb 
legal  title  to  stock.  One  is  the  transfer  of  the  interest  of  t) 
registered  owner  in  accordance  with  the  preceding  niie ; 

•Ootaial  Bnk  r.  Cudy,  15  A.  C  167  (1890) ;  T^kgrap^  ^^  ^'  ^'' 

BMk,l9K.T.4J7(iMl).  9, 
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Other  iM  the  recognition  of  this  transfer  by  the  corporation. 
When  both  of  these  Uke  place  die  legal  title  to  the  stock  is 
transferred.'  This  principle  scents  to  have  been  overlooked 
in  Tfiford  Turnpike  Co,  v.  Gcrkab}  In  that  case  A.,  the 
rc{^.stcred  owner  of  stock  transferred  hts  certificate  to  B.  The 
coqMHition  had  notice  of  the  transfer,  which,  however,  was 
not  recorded.  Subsequently  the  stock  was  attached  by  a 
creditor  of  A.*s  and  sold  to  C.  at  the  execution  sale,  C  having 
notice  of  the  prior  transfer  to  B.  The  corporation  rocognixed 
C.  as  the  owner  of  the  stock.  In  an  action  for  damages 
brought  by  B.  against  the  corporation,  the  court  held  that  Bw 
couUl  not  recover  the  value  of  the  stock,  but  only  for  the 
dimage  he  had  sustained  by  reason  of  the  defendant's  refusal 
to  recoj^nizc  the  transfer  to  him ;  on  the  ground  that  nw  tiHe 
to  the  stock  had  passed  to  C  Now,  while  R  dearly  had 
the  superior  equitable  right  to  the  stock,  and  could  enforce 
his  claims  against  both  C.  and  the  corporation,  it  seems  that 
C.  had  acquired  the  legal  title  to  the  stock  by  virtue  of  the 
act  of  the  corporation  in  recognizing  the  execution  sale  as 
transferring  A.'s  interest  in  the  stock.  Suppose  that  C  had 
sold  his  certificate  to  D.,  a  purchaser  without  notice  of  R*a 
claim,  would  not  D.'s  title  to  the  stock  have  been  superior 
to  C.'s  ? 

3.  The  transfer  of  the  stock  certificate  by  indorMmcnt  and 
delivery  operates  as  a  complete  equitable  assignment  of  the 
stock.'  Since  the  assignment  is  cpmpleU,  equity  will  enforce  it 
even  in  favor  of  a  volunteer,^  whereas  an  incomplete  a.^gn- 
ment  is  unenforceable  unless  the  assignee  has  given  value.* 
There  is  much  confusion  in  the  books  in  the  use  of  the  terms 
"  legal  title  "  and  *'  equitable  title  "  with  reference  to  stock  It 
is  often  said,  for  example,  that  the  l^al  title  passes  as  between 
the  parties  by  the  indorsement  and  delivery  of  the  certificate. 

>Ncw  York,  N.  H.  &  H.  R.  Co.  v.  Schnjlcr,  34  N.  Y.  30  (18^); 
London  v.  Pvor.  Tel.  Co.,  Z«.  R.  9  Bq.  CiS3  (<^)* 

*  13X11.90(1888). 

*  Black  V,  Zachario,  3  How.  488  ( 1845). 

•Cnthnuin  v.  Ttwyer  Mfg.  Go..  7«N.  Y.  369  (1879). 

•This  dMaction  it  dearly  ooiotod  o«t  ia  Bniding  y.  Hsidlag,  17 
Q.  B.  D.44>(1886).  -•  •• 
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Force  is  given  to  this  statement  by  the  (act  that  the  assi^rnee 
of  the  certificate  is  often  allou'cd  legal  remedies  to  enforce  his 
rights.  Thus,  it  is  often  held  that  the  assignee  of  the  certificate 
may  sue  the  corporation  for  conversion  of  the  stock  if  it  fails 
to  recognize  his  right  to  the  stock ;  and  hi  some  jurisdictions 
mandamus  will  lie  against  the  corporation  to  compel  a  recog- 
nitkwi  of  the  transfer.  The  existence  of  legal  remedies,  how* 
ever,  while  it  gives  rise  to  many  anomalies,  does  not  change 
the  essential  character  of  an  equitable  right.  The  legal  title 
to  stock  is  acquired  only  when  the  corporation  recognizes  the 
transfer.'  Some  of  the  American  decisions,  it  is  true.  establi!«h 
a  diflerent  rule  in  regard  to  the  priority  of  equitable  interests 
in  stock  from  that  which  is  upheld  in  England,'  but  such 
decisions  do  not  and  cannot  aficct  the  essential  requisites  of 
transfer  of  the  legal  title. 

4.  The  issue  of  a  stock-certifkate  amounts  to  an  affirma- 
tion on  the  part  of  the  corporation  that  the  person  named 
therein  is  the  legal  owner  of  the  stock.  This  affirmation 
works  an  estoppel  against  the  corporation  in  favor  of  one  who 
acts  in  reliance  upon  it.'  This  affirmation  m*ill  be  enforced 
specifically  if  possible  ;*  but  if  specific  performance  is  impos- 
sible, as  where  the  certificate  represents  an  over-issue,  the 
party  claiming  the  benefit  of  the  estoppel  is  entitled  to  dam« 
ages  for  the  false  representation.'  This  principle  is  too  well 
established  to  be  questioned;  yet  in  a  single  instance  our 
courts  have  either  overlooked  it  or  refused  to  apply  it.  In 
Diunmg  V.  PtrdicarUsf  stock  in  a  South  Carolina  corporatton 
bdonging  to  loyal  owners  was  sequestrated  by  judicial  pro* 
ceedmgs  taken  in  the  Confederate  District  Court  in  accordance 
with  a  statute  of  the  Confederate  Sutes.    The  sequestrated 

*81uoMhif«  Uakm  Canal  Co.  r.  Qneen.  I*  R.  7  H.  U  496  (i975)  : 
Wtalcrr.  BdmontMiniDK  Co.,  S3  Cal.  438(1879):  8oGMt6  GMnde  dt 
fterbp.  Walker,  it  A.  C.  »  (1885) ;  New  York,  N.  H.  &  U.  R.  Go.  «. 


8cb«7lcr.34N.Y.  99(1865). 

*  Whiter  r.  Mootconefy  Gaa  Liffht  Ca,  89  Ala.  S44f  7  &  773  (1890). 

'SfaBH  r*  Aagto-Amer.  TeL  Co.,  5  Q.  B.  D.  188  ( 1879) ; 
K  North  Ancr.  Mfai.  Co.,  4  ICich.  469  (i857)- 


r  V.  NleoOa,  3  A.  C  1004  (1878). 
»NcwYofk,N.H.&H.  ILCo.  V.  SdiayUr,  w>ni ;  XaicBahia&& 
P.  Rj.  OOL,  L.  R.  3  0-  B.  S84  (1868). 

•9(0. 8. 1)0  (1877) ;  Geatnl  R.  Oo.  v.  Waid,  37Ca.  siS  (186B). 
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Stock  was  sold,  and  the  corporation  was  compelled  by  the 
Confederate  authorities  to  issue  stock  certificates  to  the  pur- 
chasers. The  Supreme  Court  held  that  the  order  of  seques- 
tration, the  sale,  the  transfer,  and  the  new  certificates  were 
void,  and  did  not  aflGsct  the  rights  of  the  loyal  owners  of  the 
stock.  The  court  also  held  that  the  transferees  of  the  new 
certificates,  although  bomm  fidi  purchasers  for  value,  could 
acquire  no  right  of  indemnity  against  the  corporation.  The 
reason  given  for  this  holding  is  that  the  transferee  of  the  oer* 
tificate  can  acquire  no  greater  rights  than  his  transferor  pos- 
sessed. The  court  seems  to  overlook  the  fiict  that  the  right 
of  a  bcmafidi  purchaser  of  a  void  certificate  against  the  cor- 
poration is  not  a  derivative  right,  acquired  by  assignment  firom 
his  transferror,  but  an  independent  right,  personal  to  himself 
and  resulting  from  his  having  acted  in  rdianc^  on  the  repre- 
sentation of  the  corporation  contained  in  the  certificate.  The 
decision  in  question  seems  to  have  been  influenced  rather  by 
patriotic  than  by  legal  reasoning. 

5 .  Inasmuch  as  the  transfer  of  the  certificate  by  indorsement 
and  deliveiy  operates  as  a  complete  equitable  assignment  of  the 
stock,  the  corporation  acts  at  its  peril  in  recognising  a  transfer 
and  issuing  a  new  certificate  when  the  old  is  not  surrendered. 
It  is,  therefore,  liable  in  damages  to  one  who  purchases  the 
original  certificate  for  value  and  without  notice,'  unless  it  can 
show  that  the  holder  of  the  new  certificate  has  a  better  title  to 
the  stock  than  the  holder  of  the  original  certificate.' 

6.  Ordinarily,  the  corporation  is  not  bound  to  issue  a  new 

■Bridgeport  Bank  r.  N.  Y.  ft  N.  H.  R.  Co.,  jo  Cobb.  231  (18S1): 
8od«t<  GiMnlc  de  Fkrit  p.  Wftlker,  11  A.  C.  90  (i885)«  per  uJA 
Selboroc;  Buik  v,  Lraier,  11  Wall.  369  (1870);  New  Yock,  N.  Y.  & 
H.  R.  Co.  p.  SchBTlcr,  34  N.  Y.  30  (18^) ;  dtaraflse  v.  H.  &  T.  C  Rjr. 
Ca,  53  Tex.  16s  0^^)  \  Haavd  P.  NaUonel  BxdiMiffe  BtBk,  s6  P.  94 
(1886) :  SwieBt  p.  BMex  ICariae  Co..  9  Pick.  i»i  ( 1829) ;  FSctOfs'  sad 


iBi.  Ca  p.  IfariBe  Dry  Dock  Co.,  31  Ul  Abb.  149  (1879) ;  Ds 
ObIM  Farm  Oil  Ca,  3  D^7. 118(1890) ;  Snitk  %  ' 

LMit.317  (187^);  CathflMB  p.  llMTei 
16s  ( i^) :  Keller  p.  BBreka  Brkk  Co.,  43 
OoBiol.  Ca  p.  TonkiBioB  (1893)  A.  C.  396. 


ComeaB  p.  GbIM  Perm  Oil  Ca,  3  Delj,  ti8(  1870) ;  Smitli  K  AbmHcmi 
Coal  Co.,  7  Laoa.  317  (1873);  CathfliaB  p.  Hiajer  MAt.  Co.,  96  N.  Y. 
'     Keller  p.  Bareka  Brkk  Co.,  43  ICo.  App.  84  (1890) ;  BalUs 


*Spf«goe  p.  Cockeco  ICfg.  Ca,  10  Blatchf.  171  (187s) ;  ridicr  p.  _^ 

Baak,  5  Oraj,  373  (i8s5) ;  PriaoelOB  Baak  p.  Cioaer.  ss  N.  J.  X#.  381 
p^) ;  Nagtcep.  Padfie  Wkarf  Ca,  so Cal.  399 (186a) ;  MwduH^ 
ham  Gaa  Light  Ca,  is  Gtaj,  t\\  (1838) ;  Yoaag  p.  8a  TMsgar  Ivstt 
Ca,  t  Pickle.  189,  9  a  W,  an  ( 1 M),  mmkUT^  ^^ 
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^**c*te  ibr  stock  unless  the  old  is  surrendered.     In  certain 

^^^  'lowcvtr,  the  law  requires  the  issue  of  a  new  certificate 

^^^t  the  cancellation  of  the  old.     If  the  rule  stated  in  the 

^  Paragraph  be  correct,  the  law  should  not  compel  the  issue 

'  '*^^  Certificate  in  such  cases  unless  the  rights  of  the  holder 

"^  new  certificate  are  made  paramount  to  those  of  the 

^^''  ^  the  original.     To  require  the  corporation  tq  issue  a 

Certificate  without  requiring  the  surrender  of  the  old,  and 

*^*^*  nuking  the  rights  of  the  holder  of  the  new  certificate 

rjl^T*^^'^^* ''  ^  compel  the  corporation  to  incur  a  possible 

,      ^  to  the  holder  of  the  original  certificate,  a  result  which 

""•■••^stly  unjust  to  the  corporation.     Yet  there  arc  two 


^7^  ^  cases  in  which  the  kiw  thus  ignores  the  rights  of 
y^^^'Poration.  It  need  hardly  be  said  that  such  law  is  the 
^        ^  legislative,  not  of  judicial  action.    In  the  first  class 


lyjL^I^'^s  the  law  requires  the  issue  of  a  new  certificate  to  one 

|L       ^'^ims  the  stock,  not  by  virtue  of  a  volumary  transfer!  by 

[ii  J^^^^t  hut  as  the  result  of  a  judicial  seizure  of  the  stock. 

^  iwT  ^^^^^  ^^^^^  ^  cases  the  new  certificate  must  be  issued 

•^^*^ce  an  original  supposed  to  be  lost  or  destroyed. 

t^l^^^CoMPULSOIIY    DUPUCATIOK    OF   CeRTIPICATES    IN   CoX- 

1w^*Cb  op  Judicial  Seizure  op  Stock. 
H^^/^  Seizure  of  stock  by  legal  process  is  purely  a  matter  of 


ir||J^^^*«tig  to  the  first  theory,  which  prevails  almost  evcr>'. 
"-^^^^^  stock  is  seized  by  a  proceeding  ^tuui  im  rem  brought 


the  owner  personally,  and  against  the  stock  by  giving 
in   some  form  to  the  corporation  at   its  domicile. 
icj^^^*^%ng  to  the  second  theory,  stock  may  be  seized  by 
^^^  the  certificates  of  stock  in  the  hands  of  the  holder. 

.^^•^VRE  OP  Stock  at  the  Dosiicils  op  the  Corporatiok. 

<lict|^^  methods  of  seizure  provklcd  by  sutute  in  various  juris. 
Iti^^^^^  are  numerous.  The  fdlowing  methods  are  more  or 
Hr^^^^umuH :  Attachment,  execution,  involuntary  bankruptcy, 
lioi^^^mciit  of  the  ooiporation,  sebure  for  taxes,  confisca- 
"^^  ng  orders  on  the  stock,  and  statutory  equitable 
I  pumimftm.    It  is  not  the  purpose  of  this  article 
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tu  discuss  these  methods  in  detail,  but  simply  to  pomt  out  the 
eflcct  upon  the  corporation  of  the  duph'cation  of  certiliaites 
in  consequence  of  such  proceedings.  For  it  i%  almost  uni- 
verssiUy  held  that  the  person  claiming  title  to  the  stock  in 
consequence  of  such  seicure  is  entitled  to  a  new  certiiRcate  of 
stock ;  and  of  course  he  is  unable  to  surrender  the  old  cer- 
tificate, which  is  not  in  his  possession  or  control  The  dcter- 
minatkni  of  the  liability  of  the  corporation  in  these  cases  is  a 
simple  matter  if  we  bear  in  mind  the  rule  given  in  i  I,  par.  5. 
The  test  of  such  liability  to  a  purchaser  of  the  original  certifi- 
cate for  value  and  without  notice  is  the  relation  between  the 
ri|;ht4  of  such  purchaser  and  those  of  the  holder  of  the  new 
certificate.  Disregarding,  therefore,  the  manifold  diflerences 
in  statutes  and  statutory  construction,  our  attention  will  be 
confined  to  the  examinatk>n  of  the  diflerent  rules  which  have 
been  applied  to  determine  the  respective  merits  of  the  claims 
of  the  holders  of  the  two  certificates. 

(«.)  When  the  seiiure  of  the  stock  by  process  directed 
against  the  interest  of  the  registered  owner  takes  place,  no 
subsequent  transfer  of  the  original  certificate  by  the  owner 
can  confer  any  right  upon  the  transferee  as  against  the  cor- 
poration or  the  party  claiming  under  the  seizure.' 

(^.)  In  the  following  cases  the  rights  of  the  transferee  for  value 
before  the  seizure  have  been  held  superior  to  those  of  the  party 
claiming  under   the  seizure.'    This  rule  does  not  protect  a 

*Spff«gac  V,  Cocbcco  Mfg.  Co.,  10  BUtchf.  17s  (tS7t);  Wilioa  9> 
Atlnnlic,  etc.,  Ry.  Co.,  t  P.  459  ( 1880) ;  Ketitacky  N«t  Bank  r.  Aircryt 
la  Nftt  Corp.  Rep.  in,  Ky.  C.  C.  ( 1896) ;  Hiinit  r.  Bank,  5  La.  Ann.  558 
(1850);  Morchcad  v.  Wettem  N.  C.  R.  Co.,  96  N.  C  jte,  1 8.  B.  947 
(1887);  Yoang  r.  8a  Tredegw  Iron  Co.,  t  Fkkle,  189,  t  S.  W.  soa  ( 1886) ; 
Chcnpcnke  &  Ohio  R.  Co.  v,  Paine,  99  Oratt  sos  (1S77) ;  Shaoaadoah 
Valley  R.  Co.  v,  Griffith,  76  Va.  913  ( 1882). 

'Continental  Nat  Bank  v.  Eliot  NaU.  Bank,  7  P.  3^  (i88t) ;  Scott  tb 
Bank,  ai  Blatdif.  903,  15  P.  494  (1883) ;  Haiard  v.  NatkMia!  Bsch.  Bank, 
a6  P.  94  (1886):  Manna  v.  Brook ville  Nat  Bank,  73  Ind.  343  (1881); 
Thurber  v.  Cramp,  86  Kr.  406  (1887),  tembU;  Kentncky  Nat  Bank  w. 

— -  ^     hn.Creaetat 

iterhonac  COn 

_  (itti):  Kam 

V,  llav,  45  Ul  Ann.  71,  it  8.  6  ( 189}}  ;  Boston  Mniic  Ball  Aai'a  p.  Cory* 


Avery,  (Ky.  C  C)  12  Nat  Corp.  Report  tii  (1896) ;  Smitl 
Citv  Co.,  30  La.  Ann.  1378  ( 1878) ;  Friedlander  v.  Slanghi 
31  La.  Ann.  593  ( 1879) ;  Filot  sl  Johnaon,  33  La.  Ana.  is86  { 

V,  Day,  45  Ul  Ann.  71,  it  8.  6(1893)  »  Borton  Mniic  Ball  A 

139  Maaa.  43s  (1880) ;  Aadiews  v.  Woreester  R.  R.  Co.,  159  Man.  64,  _ 
N.  E.  1109(1893):  LttBd  V.  Whcaton  Roller  MmOo.,  soMiait  ^nfT. 
W.  s68  (189s):  Braodimy  Bank  v.  McBlnlh,  13  N.  J.  Bq.  S4  (1860); 
DeCoaMaav.OnildPannOaCo..3Daly,9i8(i87o);  8mSy.AMttai 
Coal  Ox,  7  Lu**  $17  (i^5) :  I>uni  •»•  Star  laa.  Ook,  (H.  Y.  9mytkwmm 
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transferee  who  has  not  given  value ;'  it  simply  reco|piiics  the 
rights  of  purchasers  as  superior  to  those  of  creditors  and  other 
perKms  claiming  under  the  seizure.  The  preference  of  pur- 
chasers over  creditors  seems  in  accordance  with  enlightened 
public  policy,  yet  wherever  this  rule  holds  good  the  corporatiou 
runs  the  risk  of  incurring  liability  in  consequence  of  a  duplica- 
tion of  certificates;  lor  if  it  has  no  notice  of  the  prior. assign- 
ment of  the  stock  by  the  registered  owner,  it  may  be  compelled 
to  issue  a  new  certificate  to  the  party  claiming  under  the 
scizare,  thereby  becoming  liable  in  damages  to  the  assignee  of 
the  original  certificate. 

{i)  In  the  following  cases  the  rights  of  the  party  claiming 
under  the  seizure  have  been  held  superior  to  those  of  an 
assgnee  of  the  certificate  claiming  by  a  transfer  before  the 
seizure.*  This  rule  protects  the  corporation  in  issuing  a  new 
certificate,  but  bears  harshly  on  the  bamafide  purchaser  of  the 
original  certificate.  The  rule  seems  to  rest  on  statutes  giving 
creditors  greater  rights  than  purchasers  for  value.  A  pur* 
chaser  for  value  of  the  legal  title  is  bound  in  equity  by  notice 
of  a  prior  equitable  assignment,  but  under  this  rule  a  creditor 
is  not. 

(4/.)  In  many  cases  the  rights  of  the  diflcrent  claimants  of 
the  stock  are  made  to  depend  upon  the  question  of  notice  to 
the  party  claiming  under  the  seizure.  In  the  following  cases 
the  fights  of  the  party  claiming  under  the  seizure  without 

CL,)  19  N.  Y.  Weekly  Divert,  531  (18S4):  Wdlcrp.J.  B.  Fmc  TolMeoo 
C*^  a  M.  Y.  Snu  S9>  (><») :  Motehcwl  v.  Wcatara  N.  C.  R.  C^  06 
N.  C  |6s.  s  8.  B.  S47  (i»7) ;  Nbrtoo  P.  NoctM,  43  Ohio  St.  909.  3  M* 
B.  348  (i«5) :  HiOdeaMa  v.  HtlkbonN«h.  etc.  R.  Co.,  a  Haady,  101 
(><M) :  Uaitcd  Statce  r.YanghM,  3  Buncy,  391  ( i«i  1) ;  CoouMowcalth 
V.  WtfMomrh,  6  Whart.  117  (ia«o),  MtmbU ;  ¥matf%  Aopcal,  50  Fn.  Sc 


39*  (1M8);  Coraidc  p.  Ridurda.  3  Lea,  1  (1879),  temMe\  ScUpoa  p. 
iim,  61  Tex.  ir4  (itti) ;  Cbeajcakc  ft  O.  R.  Co.  p.  Pfeiae,  19  Gratt 
amiia77);«adace.  COlp.CoBtiactttalGaaCa,  L.  R-jEx.  33s  (>87a}: 
Oiar  P.  SloM^  (1B99)  W.  If.  133. 

*Bitenpr.Thovpno.4SP.45s(><9i);OocBiA  p.RidMidib  3  U% 
Ui*79). 


CdcsMB  9.  SpaMer,<Btedcr.  197(1839);    Kake  p.  Carr,  so  Xc  301 
(1841);  Skflpwhasou  Bw  p.  Cotler.  49  ■<•  MS  (i860) ;  Fbhcr  r.  EaKx 

■Mduid  9.  MfiaM  Gaa  tiKht  Co.,   la  Gny,  213  (1838) ;  Ra^  p. 
Michflli.3A]kauj4S(i8te):  Nc«^  p.  H^IImIoo.  I381faaa.  a40  (1885); 

maUkm  luhoMhvla  oCaL  425. 
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notice  of  a  prior  assignment  have  been  held  superior  to  those 
of  the  party  claiming  under  such  assignment' 

(r.)  In  the  following  cases  the  party  claiming  under  the 
seisure  had  notice  of  the  prior  transfer,  and  his  rights  were 
therefore  held  inferior  to  those  of  the  prior  transferee.' 

(/.)  In  those  cases  where  notice  of  the  prior  transfier  is  held 
to  determine  the  rights  of  the  party  claiming  under  the 
seizure,  there  is  a  diversity  of  opinion  as  to  when  such  notice . 
is  material.  Some  courts  hold  that  notice  at  any  time  before 
the  M^  under  the  seizure  binds  the  purchaser,*  while  othere 
hold  that  notice  after  the  seizure  is  of  no  consequence.' 

(^.)  When  the  rights  of  the  party  claiming  under  the  seis- 
urc  are  made  dependent  on  his  having  no  notice  of  a  prior 
transfer,  as  in  the  cases  under  (i/),  (e)  and  (/),  it  is  clear  that 
the  protection  of  the  corporation  from  liability  to  the  holder 
of  the  original  certificate  in  consequence  of  its  issue  of  a  new 
one  IS  entirely  inadequate.  Such  protection  depends  upon  a 
lact  which  the  corporation  has  no  means  of  determining,  viz. : 
notice  to  one  party  of  the  rights  of  the  other. 

(A.)  Where  the  rights  of  the  assignee  of  the  certificate  are 
held  superior  to  those  of  a  party  claiming  under  a  subsequent 

'Dittcy  p.  Pint  Nat.  Bank,  to  Sooth.  R.  47^  (1896);  Nagtoe  9, 
Pacific  \^^Mrf  Co.,  ao  Cal.  519  (iMs) :  Parmcta*  Nat  Gold  Bask  r.  WO- 
aoo,  sSCal.  6oo(i8Si);  Nofthnm  v.  Newtown  TBrapikc  Co.,  s  Cosb. 
544  (  iSjo)  ;  Trimble  v.  Vandcgrut,  7  Homt  451,  3a  A.  63a  ( 1887) ;  Pao- 
ple*t  Bank  p.  Gridley,  91  lit  457  ( tB79) ;  People  v,  Goaa  Mlg.  Co.,  99 
ill*  15S  (>88i ) :  I'ort  Maditoo  Liunber  Co.  v.  BaUTiaa  Bank,  71  la.  snl 
32  nTw.  336(1887) ;  Pinkerton  v.  R.  Co.,4S  N.  H.  4H  (1861) ;  Bnttiidi 
p.  Nashua  &  Lowell  R.  R.,  te  N.  H.  413  (i88a):  Sabin  v.  Bank  of 


Woodstock,  St  Vt  353  ( i849).  sembUi  and  tee,  Patker  v.  Sitn  laa.  Ok,  4s 
La.  Ann.  1172,  8  8.  618  (1890). 

*B]ack  p.  Zacharie, 3  How.  48a  (1845) :  Bridgewater  Iron  Co.  ai.  Um- 
berscr,  116  U.  &  8  (1885) ;  Dittey  v.  Pint  Nat.  Bank,  ao  Sonth.  R.  476 
(1896) ;  Weston  r  Bear  RiTer  Co.,  6  Cal.  425  (iQs6);  People  v,  Elmoaa, 


3S  Cal.  653  (186b);  Pannera'  Nat  Goki  Bank  v.  Wilson.  58  Cal.  600 
(1881) ;  Blakenan  r.  Pnget  Sound  Iron  Co.,  7J  Cal.  321,  13  P.  87s 
(1887)  i  Plymouth  Bank  r.  Norfolk  Bank,  to  Pid(.  4S4  ( il2P) :  DtekfaMoa 
V.  Central  Nat  Bank,  1S9  ICaaa.  279  (1879) ;  N^wbeny  p.  DctraH  Mlj|. 
luuita*Nat.BankP.Rktoila,61Ca.Ap^ 


(1887)  i  Plymouth  Bank  p.  Norfolk  Bank,  to  Pid(.  4S4  ( il2P) : 
Central  Nat  Bank,  iS9lCaaa.  279  (1879);  N^wbeny  p.  D 
.,  17  Mich.  141  (1868) :  ICeichaata*  Nat  Bank  p.  Ridiuda, 
L  (1877) ;  affirmed  74  Ma  77;  Scriptaie  P.  Soapatouc Co..  ja N.  B.  fyt 


454  (1877) ;  affirmed  74  Ma  77;  scrtptme  P.  aoapamuc 00.,  s» N.  H.  $71 
nl7i);  Rogcnp.  N.  J.  Ina.  da.  8^.  J.  Bq.  i^  (1849);  ChaMPV  9b 
keyer,saVt  66(1879):  VanCiaa  p.  MafduSto'Kat  BBak,4Bsk.  4^ 
lSN.\«r897(i887). 

•Wilaoa  p.  at  Lonia&8.P.  R.Ca,  lo8Ma  588;  i8&  W.  S86(|89IX 


ij8Maia.S44(i«l8)« 


«  Tonaa  p.  Latham,  TO  Ala.  164  (1881)  s  OMtnl  Nat  Barik  9b 
|8Maia.s^  ' 
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Seizure,  such  assi^^noc  may  lose  his  rights,  in  some  juristic- 
tioiu,  at  least,  by  tailure  to  take  steps  to  protect  himself.  In 
^^ritdUndtr  v.  Slan^kterkomu  Co,}  the  transferee  before  levy 
had  notice  of  the  execution  sale.  Tlic  purchaser  at  the 
cxccutioii  sale  obtained  a  decree  again»t  the  corporation 
requiring  the  issue  of  a  new  certificate  to  him.  The  cor* 
poration  appealed  from  the  decree,  but  tlie  transferee  of  the 
original  certificate  took  no  steps  to  protect  his  rights,  and  the 
<iecrcc  against  the  corporation  was  affirmed.  It  was  held 
that  the  transferee  of  the  certificate  had  lost  his  right  of  action 
Against  the  corporation  by  his  own  negfect 

In  NMe  V.  Tumtr}  the  transferee  of  the  certificate  brought 
«  bill  to  compel  the  transfer  of  the  stock  to  him.  The  bill 
iwas  ditfmissed  because  the  stocl.  had  been  sold  .seven  years 
lieffH-e  upon  execution  against  the  registered  owner,  and  the 
complainant  was,  therefore,  held  guilty  of  laches. 

In  Qevdand^  r/r.,  R.  Co,  v.  Robbins}  however,  it  was  held 
that  the  statute  of  limitations  does  not  begin  to  run  in  favor 
of  the  corporation  and  against  the  transferee  of  the  certificate 
tmtil  the  corporation  actually  refuses  to  recognize  the  transfer, 
or  the  transferee  has  notice  that  the  stock  has  been  transferred 
lo  other  parties,  and  this  seems  the  more  rtasonable  rule. 

In  some  States,  as  in  Alabama,*  the  transfer  must  be  recorded 
^vithin  a  certain  time  in  order  to  be  good  against  a  creditor 
^without  notice.  In  Colorado  the  transfer  must  be  recorded 
ivithtn  abcty  days,  ox  it  will  not  be  good  even  against  a 
creditor  with  notice,*  unless  the  transferee  has  done  all  in  his 
power  to  procure  registration.' 

Inasmuch  as  the  corporation  has  no  means  of  determining 
whether  the  transferee  has  slept  on  his  rights  or  not,  such 
rules  afford  it  no  adequate  protection. 

>3iLs.Aaa.s>3(i879). 

*69  Md.  519.  16  A.  tt4  (1888). 

•35  Ohio  St.  4B!3  (1880). 

•Beracy  Nat  Itaak  v,  Plnckard,  87  Ala.  577.  6  8.  364  (1889) ;  White  r. 
RsBkin,  90  Als.  541,  8  S.  118  ( 1899) ;  Abels  r.  PUmten*  Ins.  Co..  9>  AU. 
j8s,9&  433  (1891). 

•GoBimy  V.  Jolm,  14  Col.  30,  13  P.  170  (1899);  Flwt  Mat  Bank  v, 
'  BMUogs.  7  Col.  App.  ia9>  4a  P.  691  (1895). 

•  W^bcr  V.  Batlock,  19  Cot  S14.  35  P.  163  ( 1894). 
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(i.)  In  some  Stales  an  equitable  interest  in  stock  may  be 
seized.^  In  Rbode  Island  it  seems  that  the  rights  of  the  pur- 
chaser at  judicial  sale  of  such  equitable  interest  are  regarded 
as  superior  to  those  of  a  iMto^Jv^Jv/ transferee  of  the  certificate/ 
which  is  an  cxcq>tion  to  the  general  rule  that  purchase  of  the 
legal  title  for  value  and  without  notice  cuts  off  equities.  The 
corporation  is  protected  in  such  cases,  however,  because  the 
purchaser  of  the  equitable  interest  thus  seized  cannot  demand 
a  certificate  of  stock.' 

(/)  In  Rhode  Island  the  officer's  deed  to  the  purchaser  of 
stock  at  an  execution  sale  is  held  to  vest  tlie  tide  to  the  stock  in 
the  purchaser.^  The  corporation  is  bound  to  record  the  deed, 
but  is  not  obliged  to  issue  a  new  certificate  of  stock.*  This 
rule  soems  decidedly  uhsatislactory.  On  the  one  hand,  the 
execution  purchaser  is  left  without  any  certificate  for  his  stocky 
tlie  transfer  of  which  is  thereby  rendered  more  difficult ;  whiter 
on  the  other  hand,  it  is  not  clear  that  the  corporation  is  pro- 
tected from  liability  to  a  transferee  of  the  certificate  claiming 
by  assignment  before  the  seizure. 

{k^  By  reason  of  the  doctrine  of  relation,  a  seizure  of  the 
stock  may  operate  to  defeat  a  prior  transfer  of  the  certificate. 
In  Memphis  Appeal  Co.  v.  IHkef  an  execution  levied  in  July 
was  held  superior  to  a  transfer  in  June,  because  the  levy 
related  back  to  April  ist,  the  date  of  the  execution. 

(/.)  The  results  of  the  foregoing  dedskxis  with  reference  to 
the  liability  of  the  corporation  for  issuing  a  duplicate  certifi- 
cate may  be  summed  up  briefly.  The  only  doctrine  which 
gives  alMolute  protection  to  the  corporation  against  liability  to 
the  holder  of  the  original  certificate  is  that  stated  in  {^),  Only 
where  that  doctrine  prevaib  is  the  right  of  the  holder  of  the 
new  certificate  indisputably  superior  to  that  of  the  holder  of 

> Poller  r.  FMtw, 37 Ma  5>6 ( 1866) ;  Nadeoal Bnk of N^ Londoair. 
Lftke  Shora,  etc.,  R.  Gow,  at  OhloSt.  ssi  (1871) ;  BcckwRh  v.BwfOMrhs, 
1411.1.366(1884). 

■  Beck  with  V,  BafTOiigh%  tmpra, 

*NatloiMl  Bulk  of  New  Loadoa  v.  I«ske  fthote,  ttc,  R.  Ca,  M/m. 

•UppittfF.  Anericaa  Wood  FkpcrOa,  14  R.  L  391  (18^);  BsckwiUi 
V.  Barroni^  14  R.  L  366  (1884). 

*  Beckwith  v.  Banooghs,  tm§ir^ 

•9Heidt.697(i87S). 
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the  old.  In  all  other  cases  the  relative  rights  of  the  two 
claimafits  to  the  stock  are  made  to  depend  upon  some  fiict 
which  the  ccMrporation  has  no  adequate  means  of  determining. 
The  important  (act  may  be  the  priority  of  the  transfer  over 
the  seizure,  or  notice  to  the  creditor  of  the  transferee's  rights, 
or  laches  on  the  part  of  the  transferee ;  but  in  any  case  the 
hot  is  one  as  to  the  existence  of  which  the  corporation  must 
decide  at  its  peril.  Now  rule  (c)  bears  so  harshly  on  innocent 
purchasers  that  the  tendency  both  of  legislation  and  of  judi* 
cial  construction  is  to  reduce  its  application  to  a  minimum, 
thus  diminishing  the  protection  to  the  corporation  in  case  of 
the  duplication  of  certificaUes.  The  injustice  to  the  corpora- 
tion  in  compelling  it  to  assume  the  risk  of  liability  to  the 
transferee  of  a  certificate  of  stock  by  requiring  it  to  issue  a 
new  oertiiicate  to  a  person  claiming  under  a  seizure  of  the 
stock  is  clear.  The  injustke»  however,  is  the  creation  of  sta- 
tute, and  it  is  to  legislation,  therefore,  that  we  must  look  for  a 
ftmcdy  which  the  courts  have  no  power  to  give. 

(jwr.)  What  remedy,  then,  is  to  be  sought  for  th»  unfortu- 
nate condition  of  af&irs?  .  The  fate  which  has  overtaken  so 
many  mighty  schemes  of  law  reform  ought  to  inspire  difB* 
dence  in  any  one  who  Is  minded  to  improve  the  bw ;  yet  to 
critkize  the  law  without  offering  any  suggestions  for  its  better- 
ment IS  permissible  only  to  a  layman.  The  suggestion  that  I 
would  venture,  with  all  deference,  to  make  is  a  simple,  jret  a 
ladical  one. 

Had  the  decisk>ns  of  Lord  Hardwicke  governed  his  suc- 
cessors, and  had  the  opinions  of  Chancellor  Kent  controlled 
American  courts  of  equity,  much  of  the  difficulty  that  has  arisen 
in  regard  to  the  transfer  of  stock  might  have  been  avoided.' 
It  is  dear  thai  a  debtor's  choses  in  action  ought  to  be  subject 
to  the  claims  of  his  creditors ;  but  the  common  law  had  no 
means  of  reaching  choses  in  action.  It  is  hard  to  conceive  of 
a  clearer  case  for  the  application  of  equitable  relief  than  thb, 
yd  soch  relief  has  been  generally  denied.  The  injustice  of 
courts  of  equity  in  refusmg  such  relief  has  induced  the  legis- 
latktn  to  piovkle  statutory  remedies  for  the  creditor.  Unfor- 
rsB  Aand,  11*  7o*7s^ 
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tunately,  the  tUtutory  remedies  have  been  pfDceaeej  like 
attachment  and  execution  which  are  adapted  in  their  nature 
only  to  the  seizure  of  corporeal  property.  In  the  case  of 
stock  the  injustice  wrouj^ht  by  these  statutory  remedies  has 
been  pointed  out.  The  most  sat^lactory  method  for  protect- 
ini;  the  creditor,  the  purchaser,  and  the  corpomtfam  seems  to 
be  this.  Abolish  all  seizure  of  stock  by  process  im  rem.  and 
remit  the  creditor  to  a  court  of  equity  for  relieC  If  the  reips- 
tered  owner  of  stock  is  the  real  owner,  the  creditor  would 
then  reach  the  stock  by  a  creditor's  bill.  The  decree  would 
require  the  defendant  to  transfer  the  certificates  to  the  creditor. 
Of  to  a  receiver  who  should  offer  them  for  sale.  Duplication 
of  certificates  in  consequence  of  our  present  legislation 
requiring  the  wsue  of  new  certificates  without  the  cancellation 
of  the  old  would  then  cease.  Such  duplication  is  clearly 
recognized  by  the  courts  as  an  injustice  to  the  corponrtion» 
and  they  will  not  compel  it  in  the  absence  of  statute.* 

II.  Seizure  op  Stock  Cbhtipicates. 
One  word  must  be  said  in  regard  to  the  second  theory  con* 
ceming  the  seizure  of  stock,  that  stock  may  be  seized  by 
seizing  the  certificates.  It  is  generally  held  that  stock  can  be 
seized  only  at  the  domicile  of  the  corporation,  and  that  the 
seizure  of  the  certificates  cannot  affect  the  title  to  the  stock.' 
In  Louisiana,  however,  stock  may  be  seized  either  fai  the 
usual  manner,  by  notifying  the  corporation,  or  by  seizing 
the  certificates.'  And  in  Minnesota  the  garnishment  statutes 
of  that  State  have  recently  been  held  to  apply  to  certificates  of 
stock  in  foreign  corporatioi*^.  In  Pii^et  Satttid  Nmtknud  Bmnk 
V.  Matfur*  the  garnishee  held  certificates  of  stock  in  a  Wash- 

> Jotlyn  r.  St.  Pfeul  DiitUliBK  Co.,  44  Mimi.  183,  46  N.  W.  M7  (ttv^) ; 
BcMi  V,  Ameriesa  Lo«i  &  T.  Cow,  laa  N.  Y.  tea,  s6  N.  B.  11  (1I90). 

"YoBokiB  V,  Corner,  47  P.  S71  (1891);  Wiailow  p.  PltMbtr,  S| 
CoDB.  390, 4  A.  aso  (1886) ;  Reld  Ice  Crnm  Qo,  r.8teplMM^  6a  XIL  Amw 


334  ("895);  Smith  f.  Downev.  8  lad.  App.  179.  34  M*  B*  8«3  (»!wIj 
Anaoar  Beat.  Packiag  Co.  r.  St.  Loait  NsL  Bank,  113  Ma  is,  so  S.  W. 
690  (189a);  PlimptoB  V,  BIgclow,  93  N.  Y.  39a  (183);  ChihtaiM  9, 
Kddle.  13  PML  St  aa3  (iQso) ;  Irdiuid  r.  Olobemilac  &..  (E.  L)  JS  A. 
aai  (1895) :  Sioota  v.  GMaett,  a  Tcaa.  Ch.  37s  (1875) ;  Yowg  si  8sw 
Ticdagar  Iroe  Cow,  SsTeaa.  189,  a&  W.  aoa  (iM). 

•  Harria  v.  Bank  of  IfobOa,  5  U.  Aaa.  539  (1890). 

«  60  Miaa.  368.  6a  N.  W.  396  (i8w). 
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'^S^^^n  cofporation,  m-hich  bad  been  pledged  to  it  b}*  tbe  prin- 

^^'  ^feicjKfanti  as  collateral  iiecurity  for  a  debt    The  court 

*«i  tluKt  tiie  gamishmcnt  m-aa  proper;  that  the  certiiicatei 

Pv^sperty  of  the  defendants  in  the  hands  of  the  garnishee. 

^'^^ft  they  could  be  seized  accordingly.    The  court  further 

that  such  ceitificatea  could  be  seized  on  attachment 

^  ^'BC'^riation.     If  this  decuion  could  stand,  the  difficulties 

•''^•^    twom  the  duplication  of  stock   certificates  might  be 

y^^*-^       The  sheriiTcould  seise  the  certificates  of  stock.  «cll 

^!^**    oui%   execution,  and  transfer  them  to  the  purchaser  at 

^^  ^'^c^cvtMNi  sale,  who  wouM  then  surrender  them  to  the 

^^^••^^i^m  and  receive  new  ones.     But  the  decision  of  the 

">i>e9ca%a  court  can  no  more  aflect  the  title  to  stock  in  a 

.  ^^^''^Ston  OMporation  than  it  could  aflect  the  title  to  land 

.    ^^^Sflgton.    Stock  in  a  MiimesoU  corporation  may  be 

r/^    ^«i  Minnesota  by  aeiihig  the  certificates;  stock  in  a 


i  corpoffation  may  be  seised  in  Louisiana  in  the  same 

^7^   ^*^»^er  such  property  the  legislature  and  the  courts  of  the 

^^^^c  control.     But  the  judgment  of  a  court  of  one  Slate 

^^J^  ^ifcct  the  title  to  property  in  another  State;  and  it  b 

^I^^^J^'^^^^  settled  to  acfanit  of  argument  that  the  situs  of  the 

—  purposes  of  sctsure  is  the  domicile  of  the  coipora* 

owner  of  the  stock  in  the  Minnesota  case  would 


■^•V    »^fc..h.po«bo«ofan«nwbo.cc«ti6«.«w««U« 


^^^^^^  j-^^^.    He  would  remain  the  owner  of  the  stock,  and 
Iq^^*^      be  entitled  to  a  new  certificate  therefor  upon  proper 

aaot^^^CoMPULMMnr  DuFUCATicm  or  Cbitipicates  in  Con- 

^|»^^^^s  or  SurfosED  Loss  or  Dbstrcctiots  or  Originals. 
p^^^^^^e  a  oertificale  of  stock  has  been  lost  or  destroyed, it  is 
tifcl^^^ly  held  that  the  corpofatkxi  must  issue  a  duplicate  cer- 


Slatutcs  exint  in  some  jurisdictions  authorizing  the 
%>  compel  the  Issue  of  duplicate  certificates  In  such 
^  ^^  On  general  pcindplcs,  however,  it  seems  that  a  court 
4^r*^^^<y  has  jttfflsdactioa  to  decree  that  a  duplicate  certificate 
^  JMued  in  such  cases.*    The  question  then  arises  as  to 


W.  Y.  ife,  JS  H.  B.  400 
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the  effect  of  the  original  certificate,  which  may  be  still  out- 
standing. Suppose  that  the  registered  owner  of  stock  by 
alleging  that  he  has  lost  his  certificate  procures  a  duplicate, 
and  then  transfers  the  two  certificates  to  diflerent  purchasers 
for  value  and  without  notice  ?  It  seems  that  the  prior  trans- 
feree would  have  the  prior  equitable  right,  but  that  if  either 
transferee  acquired  the  legal  title  to  the  stONck  in  consequence 
of  the  recognition  of  his  transfer  by  the  corporation,  his  title 
would  not  be  disturbed.  What  then  is  the  right  of  the  inno- 
cent purchaser  of  the  other  certificate?  Clearly  he  has  a 
right  of  acdon  against  the  corporation  in  accordance  with  the 
general  principles  stated  in  i  i.'  It  follows  that  a  bond  of 
indemnity  should  always  be  required  by  the  cotporatkm  of  the 
person  who  seeks  to  compel  the  issue  of  a  duplicate  certificate 
in  consequence  of  the  alleged  loss  or  destruction  of  the  original 
Where  the  court  acts  in  the  exercise  of  its  general  equity  juris* 
dktion  this  bond  Is  generally,  and  should  be  always  required* 
In  England  the  custom  seems  to  be  to  require  indemnity  only 
in  the  absence  of  satisbctory  proof  of  loss.'  In  New  York,  in 
addition  to  the  equitable  remedy,  the  sUtute  of  1873,  c  151, 
provides  a  summaiy  remedy  for  the  stockholder,  but  requires 
indemnity.  In  Minnesota  the  Act  of  1893,  c.  45,  requirrs 
indemnity;  but  in  case  the  certificate  has  not  been  heard  of  for 
seven  years  no  indemnity  need  be  given.*  In  Louisiana  no 
indemnity  is  required*  In  Missouri  it  has  been  held,  not  by 
the  court  of  last  resort,  that  even  the  giving  of  indemnity  will 
not  entitle  the  stockholder  to  a  new  certificate  in  regular  form, 

*  Keller  r.Bare1ui  Brick  Co,  43  Mo.  Apii.84  (1890):  BtIAmm  9.  Del- 
aware. L.  &  W.  R.  Ca,  94  K.  Y.  904  (1883) ;  ClevclMid  &  M.  R.  Ooi9. 
Robbina,  35  Ohio  St  483  ( 1880) ;  Gelveiloa  City  Oo.  r.  Sibley,  Jif^/ 
Grecnleaf  p.  Ludingtoa,  is  Wis.  ss8  ( 1869 ).  The  ^iOmm  to  the  eoaUsrv 
in  Guilford  v.  Wcntera  UnioB  TdrCo.,S9  MIbii.  131,61  N.  W.  384(1894) 
la  uRsoand  and  oppoMd  to  the  more  feawnable  new  takea  by  the  bbbm 
court  in  Joalya  r.  DiitUUBg  Co.,  44  Minn.  186. 46  M.  W;  377  ( 1890). 

*  Guilford  r.  Weelcni  Union  T^L  Co.,  43  Kina.  434,  46  N.  W.  90 
(1890) :  GalTeston  City  Co.  v,  Sibley.  56  Tn.  969  riOe);  wbcnno 
entificalewaaiaioed,  but  the  caoN  wee  kept  Maadiag  oathedoeke 


the  pratcctioQ  of  the  oorpoiatioB. 

•See8odMdePariatr.Walker,  tiA.C.  so  (188S);  UudMSk  Pfevv. 
M.Co..UR.9  8q.<S3(i«7o). 

«GnillbcdKWeilefB  Uaioo  TtL  Cew,  59  MlBa.  S3S,  Cl  RW.jss. 

(1S94). 

•  FhiUipa  K  Mew  OHeMS  Om  Ugltt  Oa^  as  lA  Aaik  41S  (ttfS)* 
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but  that  the  new  certificate  must  be  marked  '*  duplicate  **  and 
refer  to  the  decree  authorizing  it' 

Although  a  bond  of  indemnity  oflers  some  protection  to 
the  corporatioQ  issuing  a  duplicate  certificate  in  place  of  one 
alleged  to  be  lost,  such  protection  is  not  always  required,  and 
may  prove  inadequate.  How  then  shall  the  corporation  be 
pietectod  and  the  rights  of  the  stockholder  who  has  lout  his 
certificate  be  preserved  at  the  same  time?  The  attempted 
solutians  of  this  problem  do  not  seem  to  have  been  very  suc- 
cessful. If  a  new  certificate  is  issued  in  the  form  prescribed 
fay  the  Missouri  court,  it  will  be  unmarketable.  The  Supreme 
Gwrts  of  Minnesota  and  Louisiana  have  met  the  difficulty  by 
assnoiifig  that  a  transferee  of  the  original  certificate  could 
acquire  no  rights  against  the  corporation,'  an  assumption 
manifestly  unsound.  In  New  York  the  Act  of  1873,  c  151, 
provides  that  when  a  new  certificate  is  issued,  and  a  bond  of 
indemnity  given,  the  holder  of  the  original  certificate  shall 
Ittve  no  further  claim  against  the  corporation,  but  shall  be 
icnitted  to  the  bond  of  indemnity.  This  provision  hxs  I;ccn 
attadced  by  Mr.  Thompson'  as  unconstitutional,  involving 
Che  taking  of  property  without  due  process  of  law.  The  criti- 
asm  seems  just.  If  A.  is  the  registered  owner  of  stock,  and 
R  buys  hb  certificate,  B.  acquires  a  right  to  demand  a  transfer 
of  the  stock  on  the  books  of  the  corporation.  This  is  a  right 
of  property,  a  chose  in  action,  and  cannot  be  taken  firom  B. 
fay  a  proceeding  to  which  he  is  not  a  party. 

There  seems  to  be  only  one  way  to  protect  both  the  cor- 

poraSioo  and  the  stockholder  who  has  lost  his  certificate.    An 

act  m^t  be  passed  providing  for  an  equitable  proceeding  in 

die  nature  of  a  bill  to  quiet  title.    A  bill  of  this  kind,  brought 

by  the  rqpstered  owner  against  the  corporatkni  and  the 

"  unknown  claimants  **  to  the  stock,  would  enable  the  court 

to  enter  a  decree  barring  the  rights  of  any  transferee  of  the 

original  certificate,  and  thus  protecting  the  corponUk>n. 

llstik«wunUah«fiityUw  School,    Edward  Avtry  Hammmm. 
Chkvgo,  ftbvMTf  1, 1097. 

>  Xdkr  9.  awtka  Brf^  Co.,  4J  Mow  Appw  a«  ( tS9o). 
•GoOiMd  K  Wvtani  IMoa  TtL  Ga,  39  Miaa.  a)s,  «i  N.  W.  1S4 (10941s 
iR  Ifaw  Odcias  Om  U^  CA.,  SS  U.  Abb.  41J  (i*?!)-      . 
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Sboond  Papbr.' 

*•  Wm  retperi  U  ikem  {Pngreuiw  Sod§ii€i)  U  mtif 
he  i&iddawm  iAmtsoeiai  meensiiin  mi§^  aoei&t  ^^Mam  mwt 
4tiwar$  m^tv  or  leu  im  mhmmce  qf  Lsm,  ,  .  .  Lam  is 
iiapU:  iheaodeHet  we mn tweaking ^w  pr^wtuivi. 
Tke  grmier  or  leu  koppimeu  ^  9  people  depetuiM  em  ike 
degree^prompliltklewttk  wMekiMegm^UmowfmMd.*** 

IV. 

In  my  first  paper  on  this  subject  I  attempted  to  point  out 
three  things :  Ftrrt.  that  what  we  know  as  law,  legul  right 
and  obligation,  grew  out  of  our  economic  and  social  conditions, 
and  not  out  of  a  friari  theories  of  right  and  wrong.  When 
"  conditions  "  changed  the  law  might  change  also.  Second, 
that  the  present  century  had  experienced  profound  changes  in 
methods  of  production  which,  on  the  whole,  tend  to  concentrate 
the  direction  of  industry  in  a  comparatively  small  number  of 
persons.  The  conclusion  drawn  was  that  we  might  leuon- 
ably  look  to  the  director  of  industrial  enterprise,  or  emin^ 
prtmewr  and  the  buyer  of  his  products  on  the  one  hand ;  and 
the  tntreprenetir  and  his  workmen  on  the  other,  for  chaiHsesin 
legal  conceptions.  Third,  an  examination  of  the  cases  dealing 
with  the  uttripreKemr  as  a  seller  disclosed  the  (act  that  already 
the  legal  right  of  an  owner  to  sell  at  the  price  he  could  get 
was  beginning  to  be  modified  in  the  face  of  altered  economic 
conditions.  I  also  tried  to  point  out  the  extent  of  the  possible 
modificatkxi.  In  the  present  paper  I  desire  to  take  up  the 
second  part  of  my  subject,  and  see  what  effect,  if  any,  the 
changed  conditions  of  productkMi  have  had,  or  are  likdy  to 
have,  on  the  legal  obligatkxis  of  employer  and  employed. 
And  first  to  examine  somewhat  more  doeely  than  in  the  f 
paper  the  economic  changes  affecting  these  obligatioiis. 

The  tendency  towards  large  productive  estabUshments,  the 
eltminatkMi  of  smaller  producers  in  many  Imtes  cf  lnduHiy,tfct 


*  Mist  Piper  hi  tlw  Jsmvy  Wvailnr,  pu  t* 

*  Maiat'S  Aadsat  Law,  Chi^w  s,  pb  s|» 
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combination  and  consolidation  of  the  large  producers  in  a 
wis^lc  industry,  results,  as   I  ha\*e  heretofore  pointed  out,  in 
a  decrease.  relati\'ely  spcakini;,  of  the  class  whicli  directs 
industry,  and  an  increase  of  the  class  which  labors  for  others. 
In  one  industry  after  another  the  baurgemsk  class  of  smalt 
employers,  is  passing  away.     This  means  that,  on  the  whole, 
there  is  less  chance  for  a  workman  at  tlie  end  of  the  nine- 
teenth century,  than  there  was  at  the  beginning,  to  mo\'e  out 
of  his  class  and  become  an  employer  on  his  own  account.     It 
»  a  natural  result  of  these  changes  that  our  time  has  witnessed 
the  first  organized  effort  on  the  part  of  workmen  to  better  their 
class  as  a  class.     In  past  centuries  the  natural  leaders  among 
the  workmen  devoted '  their  energies  to  getting  out  of  their 
class.     The  eflbrts  of  trade  unions  have  been,  among  other 
things,   to  obtain  better  terms  from  the  employers.     The 
weapon  or  club  which  has  been  used  to  accomplish  this  object 
has  been  the  strike,  or  simultaneous  abandonment  of  work. 
The  ability  to  strike  in  a  body  is  essential,  under  nKxiem 
conditions,  to  secure  careful  consideration  of  demands  from 
cnspioyers  before  refusal.    Under  existing  laws,  there  b  a 
complete  freedom  of  contract,  not  between  the  employer  and 
the  whole  body  of  his  employees,  but  between  the  employer 
and  each  employee.    The  pkice   of  a  single  individual  in 
any  trade  or  industry  can  be  easily  filled.     If  the  man  is 
dissatisfied  he  nny  leave  and,  if  he  can,  find  work  elscm-here 
on  better  terms. 

The  strike,  however^  has  some  features  about  it  which  have 
aheacfy  rendered  it  an  impossible  remedy  in  many  employ- 
ments. At  the  best  it  is  a  rough  cure.  Production,  on  which 
the  progress  of  the  community  depends,  stands  still  while  pro- 
dilcera  wrangle  among  themselves.  It  reminds  one  of  the 
practice  prevalent  among  primitive  communities,  and  used  in 
India  under  the  name  of  Dhama  down  to  the  English  occupa- 
tion. If  a  debtor  of  social  position  tailed  to  pay  his  debt,  the 
creditor  starved  himself  at  the  door  of  hb  debtor  until  he  died 
or  was  paid.  But  aside  from  its  crudity  the  strike  is  invariably 
accompanied  by  certain  evils  to  the  whole  community.  In  the 
first  pLice.  a  peaceful  strike  is  out  of  the  question.     There  are 
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always  some  men  willing  to  take  the  strikers'  places,  and  it  is 
past  human  nature  as  at  present  manifested  for  men  peaceably 
to  stand  by  and  see  thdr  placet  filled  by  those  whom  they 
TCQud  as  traitors  to  all  they  themselves  hold  dear.  Judge 
Jenkins  in.  Farmers"  Loan  and  Tmst  Company  v.  Northern 
Pacific  Co,^  says,  **  It  is  idle  to  talk  of  a  peaceful  strike ;  none 
such  ever  occurred.  A  strike  is  esMmtially  a  conspiracy  to 
extort  by  violence;  the  means. employed  to  eflect  the  end 
being  not  only  the  cessation  of  labor  by  the  conspirators,  but 
the  necessary  prevention  of  labor  by  those  who  are  willing  to 
assume  their  places.'*  Mr.  Justice  Harlan,  when  the  case 
came  bcibre  him  in  the  Circuit  Court  of  Appeab,  refused  to 
take  this  view,  saying  that  the  court  had  no  evidence  from 
wliich  they  could  assert  as  a  matter  of  law  that  all  strikes  were 
illegal  as  being  necessarily  accompanied  by  vioknce.'  But 
the  great  mass  of  lay  minds,  and  1  am  inclined  to  think  the 
great  mass  of  judicial  ones  also,  will  conclude  that  Judge 
Jenkins  was  right,  and  that  a  strike  without  violence  may 
indeed  be  thinkable  but  is  practically  never  attainable.  Indeed, 
it  may  be  seriously  questioned,  whether  if  workmen  on  a  strike 
invariably  stood  by  and  peaceably  allowed  their  places  to  be 
taken  by  others,  the  strike  as  a  means  of  aflecting  a  desired 
end  would  be  worth  anything. 

But,  besides  the  violence  which  seems  to  be  the  necessary 
concomitant  of  a  strike,  there  is  another  equally  serious  feat- 
ure, which  arises  from  the  new  (acts  of  our  industrial  organiza- 
tion. The  economic  changes  of  the  nineteenth  centuiy  have 
not  been  confined  to  turning  small  factories  into  large.  There 
has  been  a  division  of  industry,  as  well  as  a  combination  of 
industrial  establishments.  Where  one  industrial  pUmt  began 
and  completed  a  product,  now  several  separate  industries  are 
represented  in  almost  everything  which  we  use.  Take,  for 
instance,  a  house.  In  the  first  part  of  the  century  the  saw- 
mill and  the  carpenter  almost  sufficed  to  coitq>lete  it  Now, 
we   have    tlie    structural    iron-worker    (who    may   depend 

«  60  Fed.  803,  p.  8ai.  See  e  critldMi  of  thie  tarn  by  the  Mthor,  j| 
Amer.  Lew  Reg.  &  Rev.  81. 

*  Aftbnr  v,  OAt%  63  Fed.  510,  p.  3S6-7.    See  also  fl 
a  Ferrer  v.  Close,  L.  R.  4  0.  B.  600^  p.  61s. 
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on  tlic  Ibundryman  for  the  supply  of  hit  raw  material,  who 
10  turn,  dqicnds  upon  the  miner) ;  the  brickmaker ;  the  terra- 
ootta  worker ;  the  mill  worker ;  the  stone  mason ;  the  brick* 
laye»;  the  carpenter ;  not  to  mention  others  on  the  regularit}* 
of  whose  labor  the  work  of  all  may  not  depend.  It  is  reoog- 
nited  by  every  one  that  all  industry  depends  on  the  business 
of  tiansportation.  Stopping  the  wheels  of  our  locomotives 
means  stopping  all  trade  and  induittry.  Transportation  is  the 
most  striking  instance  of  the  interdependence  of  industry ;  but 
in  a  less  degree  this  interdependence  is  true  of  any  other 
industry,  and  tends  to  become  more  true  ever)*  day. 

What  may  be  said  of  the  dependence  of  one  industry  upon 
another  may  also  be  said  of  each  industry  in  its  internal 
Ofganization.  Once  there  were  few  trades  which  did  not 
tndode  the  knowledge  of  the  whole  process  of  manuiacture 
from  the  raw  product  of  the  industry  to  the  completed  pro- 
duct. A  shoemaker  knew  how  to  make  a  shoe,  even  from 
cutting  out  the  leather  to  the  last  stitch.  Now  one  set  of  men 
know  how  to  feed  the  cutting-out  machine,  another  how  to 
heel  the  shoe,  while  still  another  run  the  machines  which  sew 
the  uppen  on  the  soles.  Again,  we  find  that  transpoitation 
allbrds  the  most  striking  example  of  the  general  drift  of 
things,  On  every  railroad  work  is  so  divided  that  each  man 
does  only  a  sirudl  portion  of  the  whole  business,  but,  as  in 
the  shoe  factory,  the  whole  depends  on  his  keeping  at 
wofffc.  A  few  engineers  or  a  few  switchmen  ceasing  to  work 
will  puniywt  a  whole  railroad  system.  The  result  is  an  ever* 
gruwing  importance  to  a  widening  circle  of  persons  that  a 
particnlar  class  of  workmen  should  keep  at  work»  and  an 
ever-growing  possibilfty  of  harm  from  the  strike  even  of  a  few 

These  being  our  new  conditkms,  how  has  the  law  deak 
with  them  ?  It  required  no  new  legal  conception  to  declare 
that  a  workman  had  no  right  to  lay  violent  hands  on  an  em- 
ployer's property,  or  to  decbre  it  a  crime  for  him  to  use 
threats  and  violence  against  one  who  would  work  for  his 
Ibmer  cmpkiyer.  In  repressing  violence  and  intimkiatkNi 
when   occurring  in   respect  to  strikes,  the  only  devck>p- 
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ment  of  the  law  has  been  on  the  aide  of  the  remedy  and 
punishment.    Striking  employees  and  ofiicen  of  their  uniona 
have    been    served  Hnth    injunctions  commandinc   them  to 
refrain  from  acts  of  violence  and  trespass  on  property,  and 
placed  in  prison  for  contempt  when  the  mandate  of  the  court 
has  been  disobey-ed.    Though  this  involves  no  new  aubstan- 
tive  legal  conception,  it  b,  nevertheless,  a  startling  develop- 
ment  of  legal  remedies  and  is,  I  believe,  an  indication  of  the 
character  of  what  will  be  new  legal  obligations  on  the  part  of 
both  workmen  and  employer.    It  will,  therefore,  be  profitable 
to  note  the  outline  of  the  development  of  injunctions  aa 
applied  to  restrain  the  violence  of  strikers,  and  the  reasons 
which  influenced  the  judges  to  extend  their  equitable  powers. 
The  first  injunctions  served  on  striken  both  in  this  coantiy 
and  England  were,  oddly  enough,  injunctfons  restrafaiing  acts 
which  bordered  on  libel — the  very  thmg  of  all  others  which 
a  court  of  equity  will  not  restrain.    In  SprinigkMd  Spimmiit 
Co,  V.  RxUy}  Vke-Chancellor  Malins  restrained  the  Mrilcing 
employees  of  the  co^^>lainant  company  from  posting  s^ns 
throughout  the  dty  advising  workmen  not  to  apply  for  em« 
ployment  at  the  complainant's  mill.    Th^  ground  of  the  ded- 
slon  was  that  the  act,  which  was  in  pursuance  of  a  boycott,  was 
unlawful,  and,  being  a  continuing  injury  to  the  property  of  the 
complainant,  for  which  there  was  no  adequate  remedy  at  law, 
an  injunction  should  be  granted.     In  the  firrt  American  case 
of  any  importance.  Skerry  v.  ParMMsf  the  defendants  were 
enjoined  from  dtsplasring  a  banner  in  front  of  eomplasnant's 
premises  with  the  inscription,  **  LASters  are  requested  to  keep 
away  from  P.  P.  Sherry's,  per  order  of  L.  P.  U."  Judge  Allen 
says :  **  The  banner  was  a  standing  menace  to  all  who  weie  or 
wished  to  be  in  the  employment  of  the  plaintiff,  to  deter  them 
fnim  entering  the  plaintiff's  premises.    Maintainnig  it  was  a 


■  L.  R.i  6  Bq.  551.  RcTenedoatbegronndofrMtniaiaf  aKM:  Pni- 
dential  Smo,  Co.  p.  Knott,  U  R.  to  Ch.  App.  141. 

*  147  MaML  ais  (1888).  TiM  Mfllert  cms  that  ws  kaow  of  Is  Now  Yock, 
Lake  Brie  aad  Wcrteni  R.  R.  Ca  9.  Wcoger,  17  Wk.  Low  BoL  (Ohio), 
m,  (1887.)  Jodge  fltooe,  of  tbo  Cvyahofs  Coooty  Cooit,  koMd  aa 
injiiiiction  rMtnioinK  ttao  cs-cmplojrocs  of  •  rilliosd  ooanM|T  ftom  Uof 
OMiagoo  thcpropeityof  tbceompuijibrtbo  poipoM  of  piovoatlaB 
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^<H)us  unlawful  act.  injurious  to  the  pbiiitirs  bustncss 

l^opeity,  and  was  a  nuisance  such  as  a  court  of  equity 

Ji^^.  ^  ^^^  against."    The  idea  on  which  the  equity 

^  '^^dJaion  of  the  court  was  based  in  these  cases  was  that  of 

<)ommuing  nuisanoe.     In  the  fimt  case,  the  posters  would 

^t**  *^*d  up  indefinitely ;  in  the  last,  the  banner  had  been 

^P^y^  ior  more  than  three  months  in  front  of  the  plaint* 


''ext  step  wai  to  rnttmin  threatened  acts  of  violence 


•  P'^emisei  before  the  bill  was  brought.* 


yj^|^*'^*»ve  of  property.  .  In  1885,  Judge  Brewer,  then  Circuit 

p,^^   ^^  the  Eighth   District,   had   committed  strikers  to 

'^'Ii^jbJ*      contempt  in  that  they  had  entered  the  property  of  a 

in^if^^    ^f^  ^  view  of  hindering  the  running  of  trains  by 

of  |/^^**mg  the  employees.    The  railroad  was  in  the  charge 

QiQ,^     ^^«rt  under  a  receiver.*    The  ground  for  the  lmpri«on- 

miH^^^^^^s  the  duty  of  the  court  to  see  'that  property  com* 

^iuiw«^^  its  charge  was  protected.     As  reported,  no  prior 

Qii^  r^*^^  ^^  ^'^^  Msued.     The  power  of  the  court  to  com* 

\»^ T'^^^^e  out  of  the  peculiar  drcumitanoe  that  the  property 

tki^^^^    tlte  custody  of  the  court.    Yet  the  case  was  one  of 

d^|.  ^^  which  the  hnportant  case  of  C^nnr  d^Aiene  CbusoH" 

ty^   ^  J^Rmitg  Ca,  V.  Afiturs'  Ufthm  ^  Wmrdntrf  rested. 

t|^  v?^^  ^^"^^  ^^^  ^  ^^  Idaho  mining  riots  of  1893.    In 

I^^^^M  to  restrain  the  strikers  from  molesting  the  property  or 

f^/^^^Hlating  the  workmen  a  condition  of  anarchy  was  set 

^r[^«  which  makes  the  assertion  of  Judge  Beatty  that  he  was 

%J^  vcstraifiing  a  crime  curious  reading.    The  mine  property 

?^  been  attacked,  workmen  dragged  forth,  marched  to  the 

^^^fders  of  the  state,  and  then  turned  adrifk  in  a  wild  and  un* 

^habited  country.    Yet,  the  opinion  of  the  court  regarded 


>8ceabQ  Ibr a liadlar  catt  of  jmbliahiiic  bud-bOls:  CaMjr  r.  Typ»- 

tffarfractiM^ilait  pahilihing  ootkcs  Uiai  tht  dtfewlaot  ww  cmloy- 
lig  sMalM  tfto,  nt  Skier  Bm.  9.  Jmnsrmoi  TiOofs'  VniiM,  S4 
fLLmrlaL  189(1899). 

'Uailid  Slalis  r.  Xaas^  ai  I*^  74^ 

ffiVML  ate (1891).    flcafbracMt  ftstrriatacoaaaKilloB  fMr«p«»- 

ttalMnr  isKiflctioa  fahama  horn  uwispirlBa la  pwt— t  tha  •SftTIifly 
CvSamMp  asMav  vf  Ma  aot  ia  tlH  aaioa :  BMar  r.  WlrtiMMca* 
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the  question  involved  as  "  whether  the  acts  complained  of  con* 
sidered  as  unlawful  and  not  criminal  may  be  restnuned.**  The 
injunction  was  issued  on  the  ground  that  frequent  repetitions 
of  the  acts  might  be  expected.  Prior  cases,  among  them 
Umud  Suues  V.  Kmrne,  which  was  not  a  case  of  iijunction, 
was  cited  to  show  that  equity  will  restrain  wrongs  by  striken. 
Yet  this  case  had  important  diflerenoes  from  such  a  case  as 
Stuny  V.  Ptrkims.  In  the  former  the  act  was  a  continuous 
one ;  in  the  latter  a  repetition  was  only  fieafed.  But  moie 
important  yet,  in  the  previous  case,  the  acts  complained  of 
were  such  that  any  oflfoer  of  the  police  Ibroe  would  not  have 
thought  of  interpodng.  The  acts  might  have  been  indictable, 
but  that  would  not  have  been  known  until  an  indictment  had 
been  brought  In  this  case  the  acts  complained  of,  in  spite  of 
the  opinion  that  they  were  not  criminal,  dki  subject  the 
strikers  to  immediate  arrest  and  warranted  the  calling  out  of 
the  United  States  troops.  These  diflerences  may  not  be 
material,  but  they  are  diflferences,  and  mark  the  progress  of 
the  use  of  the  injunction  to  quell  the  unlawful  acts  of 
strikers.' 

The  celebrated  injunction  issued  in  the  great  Qiicago  strike 
of  1894,  was  the  first  injunctkm  ever  issued  at  the  instance  of 
government  Its  puqKMC  was  to  assist  the  executive  arm 
in  restoring  order.'  In  the  court  bek»w  the  right  to  issue 
such  an  injunction  had  been  placed  on  the  ground  of  the  sta- 
tute of  1890,'  commonly  known  as  the  Interstate  Commerce 
Act  The  first  section  decUres  that  evefy  combination  io 
restraint  of  commerce  between  the  states  is  illegal,  and  the 
fourth  section  provides  that,  *'  The  several  dreuit  courts  of  the 
United  States  are  hereby  invested  with  jurisdiction  to  prevent 
and  restrun  violatkxis  of  this  act,  and  it  shall  be  the  duty  of 
the  several  district  attorneys  ....  to  institute  proceedings  in 

equity  to  prevent  and  restrsin  such  vfolations **    The 

court,  through  judge  Wood,  e}q>ressly  refused  to  place  their 

>Por  a  Bora  atenMI  diKaakm of  tUs  cms  wm  srtklttariltMirt 
vritBrlsAi  AflUff.  Lav  Rw.  &  Rev.  /fls,  sa  IiJ— ctloa  Is  Wiitiili 
LIbds  sad  Coofto  of  Crimiaail  Bqaitj. 
•Iaf«Dcl%i58U.S.sftrS7t  (1899)- 
•  s«  8lalM«  at  Uiys,  i09 ;  U.  &  9.  Dcbi,  <4  Fid.  7S4. 
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injunction  on  grounds  outside  the  statute,  because  of  lack 
of  precedent,*  and  Judge  Baker,  in  another  case,  growing  out 
of  the  same  tniunction/  dedaies  that  "  prior  to  the  second 
day  of  July,  1890.  it  is  entirely  clear  that  the  United  States, 
as  a  municipal  corporation,  had  no  power,  either  by  petition 
or  bill,  to  go  into  the  courts  of  equity  of  the  United  States 
and  invoke  the  aid  of  these  courts,  by  their  restraining  power, 
to  prevent  interference  with  the  carnage  of  the  mail,  or  with 
the  carriage  of  intersUte  commerce.*'  Yet,  when  the  case 
came  into  the  Supreme  Court  of  the  United  States  on 
Aaitms  tarpms^  that  court,  through  Mr.  justice  Brewer,  pre- 
ferred to  rest  their  judgment  on  broader  grounds  than  the 
act  justice  Brewer  maintained  that  the  relations  of  the  fed- 
eral government  to  the  mail  and  to  interstate  commerce  were 
such  that  the  government  was  justified  in  a  direct  interference 
to  prevent  a  forc9>le  obstnictkm.  **  The  strong  arm  of  the 
national  government  may  be  put  forth  to  brush  VKVf  all 
obstructions  to  the  freedom  of  tnterrtate  commerce  or  trans- 
portation of  the  mails.'*  He  then  proceeds  to  state  that 
where  the  power  exists  the  government  b  not  limited  to  exe^ 
cutive  action,  but  may  appeal  to  a  court  of  chancery  to  aid 
the  executive  in  the  enforcement  of  the  law.  Where  the 
necessity  exists,  the  court  will  issue  an  119  unction  restraining 
those  who  are  threatening,  or  who  are  defying  the  authority 
of  the  government.  The  court  refused  to  rest  thdr  decisfon 
on  the  &ct  that  the  United  States  Government  has  a  property 
in  the  mails,  but  rested  it  on  the  broader  ground  that  **  every 
govcrament  entrusted,  by  the  very  terms  of  its  being,  with 
powers  and  duties  to  be  exercised  and  discharged  for  the  gen> 
cial  wd&i^  has  a  right  to  apply  to  its  own  courts  for  any 
proper  assisranrf  in  the  cxerdse  of  one  and  the  discharge  of 
the  other."  ...  It  is  safe  to  say  that,  had  this  power  been 
chimed  by  the  courts  in  the  d^  when  the  executive  was 
wiekled  by  tliose  who  would  oppreM  the  peopfe,  rather  than 
■wJBtein  Older,  the  chanoeiy  would  have  been  expressly  abol- 
hhedakmg with  the  star  chamber^as  the  right-hand  instru- 
t  of  tyranny. 

*n«S745. 

*  UahBd  St^m  r.  Alfcr,  te  Pisd.  0*4. 
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It  is  not  our  puqKMe  here,  however,  to  cribdse  or  jmtify  the 
action  of  the  oourt  in  the  Debt  case,  either  on  the  ground  of 
precedent  or  expediency.  The  result  of  this  and  prior  caaes  in 
all  that  we  are  intereited  in.  The  injunction  Is  no  longer  con- 
fined to  private  hands  or  the  hands  of  municipal  coqiontioni^ 
or  to  cases  where  the  present  damage  to  property  is  under 
color  of  right  A  state,  or  national  government,  when  the 
subjecti  under  the  control  of  Congress  are  afibded,  can  obtain 
an  injunction  restraining  strikers  from  acts  of  violence. 

In  all  the  cases  m*hich  we  have  reviewed,  the  persons 
restrained  were  the  leaden  of  the  unions  and  brotherhoods  as 
well  as  the  strikers.  In  the  Debs  case  the  proceedings  for 
contempt  were  against  Debs  and  other  leaders  of  the  American 
Railway  Umon.  After  the  injunction  had  been  served  on 
them  they  still  continued  to  encourage  the  strike.  Their 
speeclics  and  telegrams  showed,  on  the  whole,  that  they  had 
done  nothing  to  deter  their  followers  firom  stopping  tndns. 
They,  however,  had  done  nothing  on  which  it  is  likely  that  an 
inciictment  for  incidng  to  crime  could  have  been  aucoessfoUy 
maintained.  Their  conviction  on  the  evidence  leads  to  the 
conduskm  that,  if  after  an  injunction  is  issued,  the  leaders 
still  encourage  the  strike,  and  any  vfolenoe  is  committed,  the 
leaden  will  be  held  to  have  vfohfeed  the  injunction  and  render 
themselves  liable  to  commitment  for  contempt.  Of  the  d^ 
dency  of  an  injunction  in  ending  a  strike  there  can  be  no 
doubt.  As  practically  every  strike  is  accompanied  by  vfolenoe. 
the  issuance  of  an  injunction  either  causes  the  leaden  to  end 
the  strike  or  Unds  them  in  jaiL  The  result  of  the  Chicago 
strike,  shows  that  if  the  leaden  are  arrested  the  strike  is  at  an 
end.  The  testimony  before  the  United  Slates  Commission  of 
Inquiry  is  very  eloquent  on  this  point  ''As  soon  as  the 
empfoyees  found  that  we  were  arrested,  and  taken  firom  the 
scene  of  actiont  they  became  demoralized,  and  that  ended  the 
strike.  It  was  not  the  sokiiere  that  ended  the  strike.  It  was 
not  the  old  brotherhoods  that  ended  the  strike;  it  was  ahnply 
the  United  States  Courts  that  ended  the  strike.**  It  ouiy  be 
that  the  outcry  against  government  by  iijuiiction  will  force 
the  passage  of  acU  submitting  all  contenipt  cases  to  a  Juryt 
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ifij  ^  *^  unttkdy  that  the  power  of  the  cotift  to  issue  the 
^>^^^^**«:»n  will  be  taken  away.  The  evil  of  strikes  is  too 
foo  *  ^^"^  the  efficacy  of  tlie  injunction  to.  restrain  these  evils 
^^**^*»ifcst.    Tlie  conservative  forces  of  the  country  will  lean 


"Y^T^^*    upholding  the  power. 
tal^^*^^^  efficacy  the  strike  had,  tlierefore.  has  been  practically 
tiK|>^  ^way  by  these  deciskms,  as  lar  as  the  transportatkm 

^^^^^J^^^  is  concerned.'     They  have  not,  as  has  been  stated, 
^^»^^^^  »  at  least  consciously,  the  obligations  and  rights  of  the 
A^jpT^^^    to  a  labor  contract.    Those  rights,  as  at  present  usu- 
Vf/)^  ^^^^Ncsscd,  are  simple  in  the  extreme.    The  employer  can 
'^  Vom  he  wants,  on  what  terms  he  wants.     Me  can  ter- 
the  employment  at  any  time,  being  liable  only  to  civil 
\i^^r[^lScs  if  he  breaks  a  contract  for  a  longer  period.    On  his 
VV^^He  employee  selb  his  services  for  what  he  can  get,  to 
'^^^^  he  wants,  and  can  break  the  rehtion  at  any  time,  sub- 
^T^^^  himself  only  to  dvil  damages  for  the  breach  of  con- 
^^^     Let  us  examine,  however,  one  or  two  recent  cases. 
Ill  the  early  part  of  1893,  the  engineers  on  the  Toledo,  Ann 
y^fborand  Northern  Mkhigan  Railroad  struck.    The  strike 
was  ratified  by  Arthur,  the  chief  of  the  Brotherhood     He 
sent  out  a  telegram  to  the  employees  on  the  connecting  lines, 
ordering  them  to  enftwce  Rule  12.     Rule  12  provided  that 
when  there  was  a   strike    on  the  road,  which  strike  was 
approved  by  the  head  of  the  Order,  the  members  who  were 
employed  on  the  other  lines  should  refuse  to  handle  cars  from 
the  line  on  which  the  strike  had  been  inaugurated.     As  a 
result  of  Arthur's  telegram,  the  companies  connecting  with  the 
Ann  Arbor  line  notified  that  company  that  they  would  not 
handle  their  cars,  because  their  men  would  strike.     The  Ann 
Arbor  Company  then  filed  their  bill  in  equity  petitioning  the 
court  to  restrain  the  connecting  companies,  their  officers  and 

I  SiMNid  our  eoBffts  IbUow  the  recent  BBgliih  cue  oT  Lyon*  r.  Wilkin*. 
U  a.  t  Ch.  811,  (1896),  «c  odffht  My  that  the  cowto  IimI  dcttrpycd  the 
dEcncy  of  nny  state.  The  striking  enpioyecs  of  •  menufiMtnring  com- 
paoy  Ouoagh  the  offiecis  of  tbeir  uaioB  were  mtimiBcd  from  **  witching 
or  bOMttsag  the  pinintiff's  works  for  the  pamw  of  pewneding  or 
oChcnriae  preventing  persons  firom  working  for  him,  or  for  any  porpote 

cscept  merely  to  obtain  or  oommnnicatc  information "It  ■bonld 

be  aaU  that  Oris  inlnactfoowna  imoed  nnder  Contpincy  and  PraCectir 
Act  I  7,  lat.  I  4. 
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employees  from  refusing  to  handle  their  cars.  The  injunction 
was  granted  on  the  ground  that  under  the  Intetstate  Com- 
merce Act  it  was  the  duty  of  all  roads  to  handle  interstate 
frci{;ht  and  passengers.'  Three  employees  of  the  Pennsylvania 
Railroad  Company  were  proceeded  against  for  contempt  of 
the  injunction  in  refusing  to  handle  the  Ann  Arbor  cars. 
According  to  the  facts  found  by  the  court  three  of  the  defend- 
ants had  taken  their  engines  out  of  the  round-house  and  pro- 
ceeded to  the  yzrd  where  they  were  ordered  to  take  out  a 
train  containing  cars  from  the  boycotted  road.  The  defend- 
ants refu5(cd  and  resigned  from  the  road.  Another  defendant 
was  ordered  to  pick  up  a  car  at  a  particular  junction.  On 
arriving  at  the  junction,  he  found  it  was  an  Ann  Arbor  car. 
He  held  his  train  and  refused  to  obey  the  order.  Later  in  the 
same  day  he  recdved  permission  from  an  ofiioer  of  the 
Brotherhood  to  haul  the  car  which  he  immediately  did. 
Before  investigating  the  fects.  Judge  Ricks  made  an  address 
on  the  scope  of  the  injunction ;  in  which  he  said,  "  You  are 
engaged  in  a  service  of  a  public  character,  and  the  public  are 
interested  not  only  in  the  way  you  perform  your  duty,  while 
you  continue  in  that  service,  but  are  as  much  interested  in  the 
time  and  circumstances  under  which  you  quit  that  employ* 
ment.  You  cannot  always  choose  your  own  time  and  place 
for  terminating  these  relations."  Further  in  his  opim'on  in 
the  case,  the  same  judge  aayn ' :  **  In  ordinary  conditions  as 
between  employer  and  employees  the  privilege  of  the  latter 
to  quit  the  former's  service  at  his  option  cannot  be  restrained 
by  force  ....  but  these  relative  rights  and  powers  may 
become  quite  different  in  the  case  of  employers  of  a  great 
public  corporation  charged  by  the  law  with  certain  great 
trusts  and  duties  to  the  public."  Noticing  the  power  of  a  few 
men,  such  as  engineers,  to  cripple  a  road  and  paralyse  in- 
dustry, he  says,  '*  If  such  ruin  to  the  business  of  employers, 
and  such  disasters  to  thousands  of  the  business  public,  who 

'  Toledo^  Abb  Afbor  &  Northeni  M ichigsB  RailroBd  Compsav  v.  FeaaSi 


Rj.  Co.  ct  «1.,  S4  Pcd.  746,  1893.  For  s  aiore  ezteaded  review  of  this 
Bad  UiemtMcqBeBteue  Me  SB  article  bjtbe  pretest  writer  CBtitled:  The 
OoBrts  sad  fltrikiag  RailroBd  Bmplojccs,  39  Aomt.  Law  Rcf .  &  Rev.  41. 

"Page  75a- 
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*»ei|j|^3j  and  innocent,  is  the  result  of  a  conspiracy,  com- 

^     ^^"^v  intiniidation,  or  unlawful  acts  of  organized  employees, 

^  ^'^^Ua-^  Ij^y^  tlic  power  to  grant  partial  relief*  .  .  .  /'     In 

jjj .     ^^^si-  reported  case  growing  out  of  the  same  trouble,' 

^1^^^    *^aft  points  out  that  if  a  workman  "  uses  the  benefit 

^old  -   ^^  ^^*or  is  or  will  be  to  another  by  threatening  to  with- 

fcj^j***    ^^r  agreeing  to  bestow  it,  or  by  actually  withholding  or 

<o^/|^^*^g  it,  for  the  purposes  of  producing,  procuring,  or 

tt^  5*«»ig  that  other  to  commit  an  unlawful  or  criminal  act, 

isi^^jT*^Wholding  or  bestowing  his  labor  for  such  a  purpose 

tb^s^  ^Lti  unlawful  or  criminal  act.  .  .  .*'•  The  conclusion  from 

th^<^       ^^^tements  is  two-fold.     From  Judge  Ricks  wc  gather 

if^Yr     ^^)*nhtned  strike  paralyzing  industry  may,  in  his  o|>inion, 

<^^^^^  illegal,  on  account  of  the  disaster  such  an  act  will 

\J^^^  «   and  from  Judge  Taft,  that  refusing  singly  or  in  a  body 

^u/[^^  because  an  employer  will  not  enforce  a  boycott,  is 

^7^^     Both  judges  refused  to  extend  the  powers  of  a  court 

^uity  to  restrain  men  from  leaving  the  employ  of  the  rail-  • 

^d  company  on  the  ground  that  this  would  be  an  order  to 

itep  nMn  at  work.    The  court  does  undertake  to  force  them 

lo  petibrm  their  duty  as  employees  while  they  remain  such. 

fbtis.  Judge  Ricks,  while  he  dismissed  the  case  against  the 

three  engineers  who  resigned  rather  than  handle  Ann  Arbor 

cars,  imposed  a  fine  on  the  man  who  refused  to  handle  such  a 

car  in  the  middle  of  a  trip.    Judge  Taft  ordered  Arthur  to 

r^dnd  his  telegram  enforcing  the  bo>'Cott.    The  Brothcrhcxxl 

generally  refused  to  obey  the  order  of  the  court,  but  Arthur 

obeyed  the  order  to  resdnd  the  boycott  and  the  trouble  was 

at  an  end. 

It  must  be  confessed  that  the  refusal  of  the  court  to  order 
the  men  not  to  strike,  to  put  in  force  a  boycott,  in  view  of  the 
length  which  the  court  did  go  in  itsrcstnunmg  order,  leaves  an 


s  ToMo,  Aaa  Aitnr  ft  N.  IC.  &.  R.  QOb  v.  Ftan*.  Rj.,  54  Fed.  jyx 
•la  TcMpertni  9.  RumtU,  L.  R.,  I  Q.  &  715  (>883)>  It  w«  held  that 


actios  lay  MBiost  the  offiooni  of  a  trade  vvioa  for  cfllbteiag  a  bovcott 

the  pUMUr*s  flrilL    Aa  iainiictkMi  i«aiMt  nwnbcn  of  the 

'    lb.  43s-    iBFkwdr.  Tacksoa,UR^saB.  SI  (ites). 

)d  i^SiMtaa  ofBccr  of  a  aaloa  who  hid  pracnred  hU 
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uqsatisfactory  impmsion,  though  the  line  drawn  by  the  court 
U  lo(;ically  clear.  It  m  equally  a  crime  injuring  property  to 
rcfuiic  t(»  handle  a  particular  car  and  remain  in  the  employ  of 
the  com|Niny  and  to  combine  with  others  and  leave  the  employ, 
not  for  the  purpose  of  severing  your  relations  with  the  oom- 
pany»  but  to  force  the  company  to  commit  a  crime.  And  not 
only  arc  both  acts  criminal,  but  both  acts  are  similar  and  have 
the  same  object'  Judge  Jenkins  in  Farmer^  Lomi  amd  Trust 
Company  v.  Northern  Paafie  Rmiroad  Camfamy?  took  this 
view  of  the  matter  when  he  came  to  the  conclusion  that  all 
striken  were  illegal  because  they  were  a  conspiracy  to  compel, 
lie  restrained  the  employees  and  their  organization  from 
''combining  or  conspiring  together,  or  with  others,  either 
jointly  or  severally,  or  as  committees,  or  as  officers  of  any  to> 
called  labor  organizatkms,  with  design  or  purpose  of  causing  a 
strike."'  As  we  have  seen,  Mr.  Justice  Harlan  annulled  this 
order,  not  on  the  ground,  however,  that  it  was  keeping  men  at 
work,  but  on  the  ground  that  all  strikes  were  not  illegal.  He 
expressly  says,  that  if  strikes  were  what  Judge  Jenkins  thinks 
them  to  be,  the  order  of  injunction,  so  fiir  as  it  relates  to 
strikes,  is  not  liable  to  objection  as  being  in  excess  of  the 
power  of  the  Court  of  Equity." 

It  would,  therefore,  seem  that  where  a  strike  is  lor  an  illegal 
purpose,  it  is  likely  that  the  court  will  now  restrain  the  strike 
iticlf  by  injunction,  even  though  such  action  practically 
involved  an  order  to  remain  at  woric.  It  also  seems  that  the 
minds  of  our  judiciary  are  fast  coming  to  the  opinion  that  all 
strikes  are  illegal  The  Chicago  strikes  and  the  Debs  Case 
add  little  to  our  informatkm  on  these  points.  The  case 
settled  the  fret  that  a  combined  conspiracy  to  quit  work  on 
a  railroad,  crippling  interstate  commerce,  was  a  crime;  il 
upheld  the  right  of  the  court  of  equity  to  aid  the  government 
in  the  enforcement  of  civil  order;  but  the  iiyunction  being  skil- 
fully drawn,  carefully  avofaied  ordering  the  men  to  contintie  at 
^  SMtbm  Ofd.  Ry.  Co.  v.  Rvthofetd,  <s  ^d.7^(ii^ws»acMS  la 


whkfa  Jodgs  Rim,  tuite  rimlltf  dieoBrtuMsn^  fe&m«dte  An  Ai^ 
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work  in  so  many  words.    The  principal  clause  of  the  restrain- 
ing order    says :    **  From  compelling   or  inducing,  or  at- 
tcmptti^  to  compel   or   induce,  by  threats,  intimidation,  or 
persmiUiom,  force  or  violence,  any  of  the  employees  of  said 
lailroads  to  refuse  or  fiul  to  perform  any  of  their  duties  as 
employees  in  respect  to  interstate  commerce  and  mails." 
But  the  line  between  such  an  injunction  and  compelling  a  man 
to  work  until  his  ceasing  to  do  so  does  not  cause  great  public 
inconvenience  is  a  narrow  one.    That  a  combination  to  refuse 
to  work,  as  fiir  as  the  employees  of  a  transportation  industry 
is  concerned,  is  a  crime  seems  to  be  established,  whatever  the 
powers  of  the  court,  and  this  is  only  another  way  of  saying, 
that  there  is  a  right  on  the  part  of  the  employer  to  the  con- 
tinuance of  the  employees*  services,  until  his  leaving  does  not 
^auae  serious  embarrassment 

Some  will  say  that  this  is  the  return  to  a  form  of  slavery. 
*Vhat  IS  true,  if  the  new  obligation  to  continue  to  work  is  not 
%io  be  followed  by  a  recognition  of  a  corresponding  right  on 
%Iie  part  of  the  employed  to  have  the  conditions  of  his  em- 
ployment determined  by  some  one  besides  the  employer. 
That  the  right  to  compulsory  adjustment  of  disputes  between 
employers  and  employed  in  those  industries  where  the  right 
^o  strike  is  effectually  repressed  will  not  be  obtained,  is 
almost  unthinkable.    The  economic  (acts,  which  we  have 
pointed  out,  tend  to  place  much  power  for  harm  in  the  strike 
of  a  lew  employees.    The  cases  which  we  have  been  over 
Bhow  a  legitimate  effort  on  the  part  of  the  court  to  meet  this 
newconditkm.    That  effort  is  not  going  to  stop  when  the 
ooufts  have  satisfied  the  new  needs  of  one  class.    Already  we 
hear  the  demand  for  compulsory  arisitratson  between  com- 
panies and  their  employees  where  the  companies  are  exercis- 
ing a  public  franchise.    Justice  Harlan,  in  one  of  the  cases  of 
which  we  have  been  speaking,  asserts  his  belief  in  the  right  of 
the  government  to  fix  the  rate  of  wages  of  nulroad  employees 
by  statute,  or  to  prohibit  leaving  companies  at  will.'    Indeed, 


■mteflTaoMiiMhlfctowitkdmiftbtniroBi  .  .  .  Midtli«ri|^ortlM 
HMMiiii  to  dis^«B«  —  fpilf—  awstbt  JimiI  rfwolf !  Aithwsc 
QS^li|Fid.p.ji9(t894). 
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if  proent  economic  tendencies  continue,  there  seems  no  reason 
to  doubt  but  what  in  time  the  contract  of  one  man  for  the 
labor  of  another  will  be  a  contract,  the  main  outlines  of  which 
will  be  settled  by  a  court,  or  by  legislative  enactment.  This 
will  not  arise  from  any  fondness  for  paternalism  or  any  form 
of  socialism,  but  simply  from  the  fiut  that  conditions  make  it 
of  vital  public  importance  that  the  relations  between  an  em- 
pioyer  and  his  men  should  continue  without  serious  dispute 
<*J^^  ^«terruptioo.  We  can  lay  it  down  as  a  general 
proposition  that  whenever  the  terms  of  a  contract  or  ito  con- 
tinuance are  vital  to  the  progress  of  the  Sute.  the  State  wiU 
■ee  to  the  terms  of  the  cootiiwl,  In  spite  of  that  inborn  pifju. 

dice  in  &vor  of  ^sttMf/oanr,  the  outgrowth  of  conditions  which 
•urrounded  our  ( 


A  CONSTITUTIONAL  QUESTION  IN  CONNECTION 
WITH  THE  TORRENS  SYSTEM  OF  LAND  REGIS- 
TRATION. 

In  a  paper  read  before  the  American  Bar  Associatiqn  at  its 
mcetifig  in  1890.  Du*ight  N.  Olmstead,  Esq.,  declared  the 
Torrcns  System  of  I.and  Registration,  (an  account  of  which 
has  been  recently  given  in  this  magazine  by  Charles  C  Town- 
send,  Esq.,)  tn  be.  on  account  of  its  provision  for  the  examina- 
tion of  titles  before  admitting  them  to  registry,  impracticable 
in  this  country.  Amongst  other  things  Mr.  Olmstead  said: 
**  No  title,  which  has  heretofore,  for  any  considerable  period 
of  time,  been  dealt  with  according  to  the  common  law,  can, 
with  any  certainty  as  to  its  condition,  be  entered  on  a  register 
without  a  careful  and  reliable  preliminary  examination.  Ail 
registry-of-title  systems  provide  (or  such  examinations.  They 
may  be  made  in  countries  where  the  transfers  have  been  few 
and  the  ownerships  large  and  capable  examiners  are  em- 
ployed, with  comparative  safety.  But  it  is  obvious  that  in 
such  large  cities  as  New  York,  where  there  are  not  far  from 
300,000  titles  to  land  separately  held,  or  even  in  smaller 
cities,  prior  examinations  sufF.ciently  reliable  on  which  to 
warruit  judicial  decrees  or  state  guarantees,  would  be  im- 
possible. In  short,  the  Torrens  system  is  not  practicable, 
at  least  in  this  country:"  Reports  Am.  Bar  Ass'n.,  Vol 
XIII.,  p.  271  fiu^. 

At  the  time  Mr.  Olmstead  wrote,  no  one  of  the  United 
Sutcs  had  adopted  the  Torrens  system  or  any  modification  of 
k»  but  in  1895  the  State  of  Illinois  passed  an  act  adopting  in 
cflect  the  Torrens  system,  and  the  feature  criticized  by  Mr. 
Olmstead,  having  encountered  and  overcome  the  legislative 
objection  of  impracticability,  has  been  assailed  in  court  as 
unconstitutional,  on  account  of  the  method  provided  for  the 
examination  and  passing  upon  title  before  registry. 

The  lUioois  Act  of  June  13,  1895,  (Laws  of  IH,  p.  107.) 
pravidci  that  the  owner  of  an  estate  or  Interest  in  land,  legal 

in 
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or  equitable,  and  whoever  has  a  power  of  appointment  in  fise 
simple,  may  apply  to  the  Registrar  of  the  county  fai  which 
the  land  is  situated,  by  a  sworn  application  setting  out,  mier 
a/ia,  a  description  of  the  land^  the  estate  or  interest  of  the 
applicant  in  the  same;  whether  the  huid  is  occupied  or  onoccu* 
pied ;  if  occupied,  by  whom;  whether  the  land  is  subfcct  to 
any  lien  or  incumbruioe,  giving  the  name  and  address  of  the 
holder  thereof  and,  if  recorded,  the  book  and  page  of  the  rec- 
ord ;  and  whether  any  other  person  has  any  estate  or  claims 
any  intcrqit  in  the  hnd  in  law  or   equity  in  possession, 
remainder,  reversion  or  expectancy,  and  if  any,  the  address  of 
said  person  and  the  nature  of  his  estate  or  claim ;  that  upon 
such  application  the  Registrar  shall  cause  examination  to  be 
made  into  the  applicant's  title  and  shall  notify  all  penions, 
named  in  the  application  as  having  an  interest  hi  a  tten  or 
claim  upon  the  hmd,  of  said  application  and  post  a  copy  of  the 
notice  upon  the  premises ;  die  examiners  shall  then  report 
upon  the  title;  if  they  find  defects  therein,  they  are  to  give  the 
applicant  a  reasonable  time  within  which  to  remove  them 
before  finally  passing  upon  his  application ;  when  the  Regis- 
trar is  satisfied  of  the  validity  of  the  applicant's  title,  he  is  to 
issue  to  him  a  certificate  of  title;  if  the  Registrar  be  not  satis- 
fied, he  is  to  dismiss  the  application  without  prejudice.    Afker 
the  issue  of  the  certificate  the  registered  owner  shall  hold  sub- 
ject only  to  such  estates,  mortgages,  liens,  charges  and  interests, 
a»  are  noted  in  the  certificate,  and  free  from  all  othera  except 
any  lease,  written  or  verbal,  not  exceeding  five  years,  under 
which  there  is  an  actual  occupation,  public  highways,  any 
easement,  however  created,  upon,  over  or  In  respect  of  the 
land,  any  tax  or  assessment  for  which  a  sale  of  the  land  had 
not  been  had  at  the  date  of  the  certificate  of  title,  the  right 
of  action  or  oounter«claim  allowed  by  the  act,  and  the  right 
of  any  person  in  possession  of  and  rightfully  entitled  to  the 
land  or  any  part  thereof  or  any  interest  advove  to  the  title  of 
the  registmd  owner,  at  the  time  when  the  hUMl  b  first  biou^ 
under  the  act  and  continuing  in  said  possession  until  the  issu- 
ance of  the  hst  certificate  of  title.    The  act  fuitfaer  provides 
that,  with  the  exceptions  before  mentioned,  no  person  shall 
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.  !^   *ny  action  to    rcco%*cr  land  or  assert  any  interest,  or 
^  **^«  CK  lien  or  demand   upon  the  aaine  or  make  entry 
^'^n  advcfftely  to  the  title  or  interest  certified  in  the  first 
^jj,  ^^^tc  hrini^n*;  the  land  under  the  operation  of  the  act, 
|U     '^^  within  five  years  niter  the  first  registration ;  and,  further, 
^t^**y  pcT.«m  having  any  interest,  ri|;ht,  title,  lien  or  demand, 
l^^^^r  wsteil,  contingent  or  inchoate,  in,  to  or  upon  rcgis- 
^^^^  Und,  existing  at  the  time  the  land  was  first  registeretl.but 
^//^  ^'hich  no  right  of  action  had  accrued  at  the  date  of 
^^^ration,  may,  prior  to  the  expiration  of  five  years  after  the 
jwration,  file  in  the  Registrar's  office  a  su*om  notice  of  his 
^ni,  and  may  bring  an  action  to  assert,  recover  or  enforce 
tk  same  at  any  time  within  one  year  after  the  right  of  action 
sliall  have  accrued  or  within  five  years  after  the  first  registra- 
tion and  not  afterwards. 

Enough  of  the  Illinois  Act  has  been  atbove  set  forth,  it  is 
thought,  to  enable  the  rcacJcr  to  understand  the  basis  of  the 
attack  made  upon  the  statute.  The  attack  took,  iM/er  alia^ 
the  shape  of  a  qua  warranto  to  the  Recorder  of  Dec\!s  of 
GM>k  County  im  the  purpose  of  ousting  him  from  the  office 
of  Registrar  of  Titles  (which  by  the  act  was  vested  in  the 
Recorder,)  on  the  ground  that,  as  the  statute  required  the 
Registrar,  before  allowing  bnd  to  be  registered  and  so 
brought  within  the  operation  of  the  act,  to  examine  the  title 
and  be  satisfied  of  its  validit>%  judicial  functions  were  confer- 
red  upon  him,  and  that,  as  the  Constitution  provided  that 
the  jo<iicial  power  should  be  vested  in  courts  therein  named 
or  indicated,  the  act  was  unconstitutional  as  an  attempt  to  vest 
judicial  powers  in  an  administrative  officer.  This  contention 
met  with  success  in  the  Supreme  Court,  which  court  held 
that  what  was  required  of  the  Registrar  was  the  exercise  of 
a  jwfidal  function.  In  arriving  at  this  conclusion  the  court 
relied  mainly  on  the  following  definition  of  judicial  power 
given  by  Judge  Cooky,  viz.:  **The  power  which  adjudi- 
cates upon  and  protects  the  rights  and  interests  of  individual 
citizens,  and  to  that  end  construes  and  applies  the  laws." 

An  examinatk>n  of  the  matter  will,  it  is  thought,  show  that 
the  conclusion  of  the  court  is  supported  neither  by  a  consid- 
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eration  of  what  m  mcAnt  by  judicial  power  in  the  constitu- 
tional sense,  nor  by  the  definition  given  by  Judge  Gx>ley,  when 
its  terms  are  carefully  attended  to. 

The  endeavor  of  the  framers  of  our  federal  and  state  gov^ 
emmcnts  was.  undoubtedly,  to  separate,  so  far  as  practicable, 
the  diflcrent  departments  of  government  and  to  carefully  and 
positively  define  and  distinguish  from  each  otlier  the  execu- 
tive, legislative  and  judicial  departments.  For  all  practical 
purposes  the  endeavor  has  been  a  success,  and  sufficient  lines 
of  demarcation  have  been  established,  but,  nei'erthekss,  such 
is  the  complexity  of  human  affairs  and  business  that  it  has 
been  found  impossible  to  keep  the  different  powers,  (if  we 
define  each  power  as  an  abstraction),  from  ever  coming  into 
contact.  If,  therefore,  we  regard  as  judicial,  everything 
which  involves  a  decision  in  the  sense  of  making  up  the  mind 
and  causing  such  making  up  to  have  some  effect  upon  the 
rights  of  others,  we  shall  find  that  many  acts  are  under  our 
governmental  system  required  to  be  done  by  officers  who  arc 
not  courts  or  parts  of  courts,  the  legality  of  which  acts  is 
unquestioned.  Take,  for  example,  the  acts  required  of  the 
Controller  of  the  Gty  of  Philadelphia,  whose  duty  is  de- 
fined in  Tki  Cintwry  Company  v.  PkUadHplua^  38  Weekly 
Notes,  43 1,  to  be  "  to  see  that  the  various  departments  do  not 
exceed  their  appropriations,  nor  apply  them  to  purposes  not 
within  their  proper  scope.**  This  certainly  involves  the  duty 
on  the  part  of  the  Controller  of  examining  a  bill  presented  to 
him  for  work  directed  by  a  department  of  the  city  adminis- 
tration, and  of  deciding,  before  he  signs  the  warrant  for  pay^ 
ment  for  the  same,  whether  the  work  is  or  is  not  within  the 
scope  of  the  department  ordering  it  So  far  as  his  action  in 
signing  or  refusing  to  sign  the  warrant  is  concerned,  it  cei^ 
tainly  has  an  effect,  if  not  on  the  absolute  right  of  the  con- 
tractor with  the  dq>artment,  at  least  upon  the  means  to  which 
he  will  have  to  resort  to  enforce  his  rights,  if  he  have  any. 

Other  examples  of  the  same  thing  will  readily  occur  to  the 
reader — the  action  of  the  Register  of  Wills  in  admitting  or 
refusing  to  admit  to  probate  a  will,  the  action  of  a  Sheriff  in 
distributing  a  fund  in  his  hands,  the  action  of  the  Auditors  in 
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diflerent  depaftroents  of  the  fedefal  executive  government, 
and,  as  a  very  marked  example  indeed,  the  action  of  the 
Pitfeni  OfRce  through  its  examiners  and  commissioner  in  the 
issue  of  a  patent.  These  and  other  instances  may  be  pven 
of  the  exercise  of  powers,  which  can  be  sustained  as  legal, 
only  if  the  phrase,  judicial  power,  has  in  its  constitutional  use 
and  sense  a  technical  and  more  confined  meaning  than  «>ne 
which  would  embrace  every  case  where  there  is  an  exercise  of 
judgment,  in  the  popular  sense,  after  a  consideration  of  facts, 
and  that  exercise  has  some  effect  upon  the  right  of  another. 

This  position  is  abundantly  su|)ported  by  authority.  In 
UmUed  SUUes  v.  Ferreira,  13  How.  40,  it. was  held  that  an  act 
of  Congress  empowering  the  district  judge  of  Florida  to 
examine  and  adjudge  claims  arising  under  the  Florida  treaty, 
and  report  his  decision ;  when  favorable,  to  the  Secretary  of  the 
Treasury  for  h*s  discretionary  action  thereon  did  not  confer  on 
the  district  court  judicial  power  in  the  constitutional  sense. 
The  court,  after  referring  to  HayhmCs  Case,  2  Dall.  410,  and 
notes  thereon,  said :  '*  The  powers  conferred  by  the.w  acts  of 
Congress  upon  the  judge  as  well  as  upon  the  Secretary  are, 
it  b  true,  judicial  in  their  nature ;  for  judgment  and  discretion 
must  be  exercised  by  both  of  them.  But  it  is  nothing  more 
than  the  power  ordinarily  given  by  law  to  Commissioners 
i^spointed  to  acQust  claims  to  lands  or  money  under  a  treaty, 
or  special  povrers  to  inquire  into  or  decide  any  other  particular 
class  of  controversies  in  which  the  public  or  individuals  may 
be  concerned.  A  power  of  thu  description  may  constitu- 
tionally be  conferred  on  a  secretary  as  well  as  a  commissioner, 
but  it  b  not  judicial  in  either  case  in  the  sense  in  which 
judicial  power  is  granted  by  the  Constitution  of  the  United 
States."  Again  in  Murrafs  Lessee  v.  Heboken  Land  and 
ImfroMwuni  Cmnpamy^  18  How.  280,  the  distinction  between 
the  two  senses  in  which  the  expression,  judicial  power«  may  be 
used  is  recognized.  In  delivering  the  opinion  of  the  court, 
Cirnns,  J.,  says :  "  That  the  ^auditing  of  the  accounts  of  a 
feodvcr  of  public  money  may  be  in  an  enlarged  sense  a  judi- 
cial act  must  be  admitted  So  are  the  administrative  duties, 
Uie  performance  of  which  involves  an  inquiiy  into  the  exist- 
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encc  of  iacts  and  the  application  to  them  of  rules  of  law.  In 
this  sense,  the  act  of  the  President  in  calling;  out  the  militia 
under  the  Act  of  179$,  or  of  a  commissioner  who  makes  a 
certificate  for  the  extradition  of  a  criminal  under  a  treaty  b 
judicial.  But  it  is  not  sufficient  to  bring  such  matters  under 
the  judicial  power  that  they  involve  the  exercise  of  judgment 
upon  law  and  hct :  '*  See,  also,  Tajiar  v.  Ptacr,  4  R.  I.  324 ; 
Otvfters  cf  Land  v.  PeopU^  113  III.  296,  (and  cases  dted); 
HawthcTH  V.  Ptopit,  109  id.  302  ;  Im  re  Ctturk,  65  Ccmn.  34; 
Stone  V.  Farmers"  Loam  &  TmU  Ca„  1 16  U.  S.  307;  Heedr. 
Mortem,  119  111.  118. 

From  this  point  of  view,  it  is  manifest  that  very  little  light 
can  be  shed  upon  the  subject  by  those  English  cases  which 
speak  of  the  action  of  the  Registrar  being  not  only  ministerial 
but  judicial,  for  as  the  powers  of  government  are  not,  in  £og« 
land,  limited  by  any  written  constitution,  and,  as  there  is 
nothing  to  prevent  Parliament  conferring  judicial  powers,  in 
any  sense,  upon  a  ministerial  officer,  the  courts  cannot  distin- 
guish between  the  two  senses  of  judicial  power  which  exist  in 
this  country,  for  in  England  the  distinction  <k>es  not  exist. 

What,  then,  is  meant  by  judicial  power  in  the  constitutional 
sense,  the  judicial  power  which  can  constitutionally  be  exer- 
cised by  courts  only  } 

In  answering  this  question,  it  b  to  be  borne  in  mind  that  the 
judicial  power  is  always  spoken  of  and  regarded  in  our  con- 
stitutions, whether  federal  or  state,  as  an  attribute  of  govem- 
ment-^he  gmfermmeni  b  divided  into  the  executive,  legblative 
and  judicial  departments.  Remembering,  then,  that  what  we 
arc  to  define  b  a  governmental  function,  the  answer  would 
seem  to  be,  that  judicial  power  in  the  constitutional  sense  b 
the  power  to  make  a  decision  in  a  controversy  between  patties, 
which  shall,  by  its  own  force,  be  final  and  binding  between 
said  parties  until  reversed  by  the  judgment  and  dedston  of  a 
superior  judicature.  Final  and  binding,  that  b,  without  the 
necessity  of  any  supplemental  action  or  inaction  on  the  part 
of  any  person  or  officer  to  bring  about  that  effect  If,  after 
the  decision,  it  rests  with  any  person  or  ofKcer  to  put  it  into 
effect  or  nt)t.  then  the  action  formulated  in  the  so-called  deci- 
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Jion  is  not  a  judicial  action  in  the  constitutional  sense.  This 
is  illustrated  by  Vmittd  States  v.  Ferreira,  (smpra.)  The  district 
judge  heard  tcstinxmy,  examined  and  passed  upon  claims 
under  the  treaty,  and  certified  his  "  decision,*'  when  favorable, 
to  the  Secretary  of  the  Treasur\'.  but,  as  it  rested  with  the 
Secrctaiy  whether  he  would  or  would  not  act  upon  the 
'^  decision  **  of  the  judge,  the  action  of  the  latter  in  making 
the  decision  was  not  in  the  constitutional  sense  judicial.  To 
this  characteristic  finality  of  judgment  or  dedsion»  in  view  of 
the  fad  that  the  judicial  power  we  are  considerii^  is  a  func- 
tion of  a  special  department  of  government,  should  be  added 
the  authority  on  the  part  of  the  court  or  institution  to  carry 
into  cllect  its  decision  or  decree,  either  by  means  of  its  own 
oflker  or  by  an  impetative  direction  to  an  executive  officer. 
When  we  have  the  union  of  the  right  to  decide,  finally, 
between  parties  with  the  right  to  authoritatively  direct  the 
final  decision,  when  made,  to  be  carried  into  effect  by  force, 
we  have  judicial  power  in  the  full  constitutional  sense.  If  the 
power  conferred  upon  an  officer,  or  body  of  commissioners  or 
governmental  department,  lack  either  of  the  above  qualities, 
the  power  conferred  is  not  judicial  in  the  constitutional  sense, 
although  in  its  exercise  it  may  require  an  examinatkrti  of  law 
and  §kX^  and  the  application  of  one  to  the  other. 

Applying  what  has  gone  before  to  the  duties  and  powers  of 

the  Registrar,  under  the  Illinois  statute,  let  us  see  whether  he 

is  vested  with  judicial  powers  in  the  constitutional  sense.     In 

tiie  fint  place,  docs  he  make  any  decision  which,  by  its  oi»  n 

vigor,  either  verts  or  divests  rights  of  parties  ?     It  is  true  that 

he  is  required,  with  the  assistance  of  examiners  learned  in  the 

law,  to  investigate  a  title  presented  to  him  for  registry,  to  give 

Dotioe  to  parties  having  claims  to  or  liens  upon  the  land  of  tlie 

applicant  for  a  certificate,  and  to  post  a  notice  on  the  premises 

at  leMt  ten  days  before  granting  a  certificate,  and  to  refuse  a 

certificile  if  he  be  not  satisfied  that  the  title  is  good  and 

valid;  but  what  is  the  effect  of  hb  dedsk>n  either  to  grant 

cr  fcfiiae  a  certificate?    Does  it  vest  or  divest  any  right? 

ft  dcMi  of  icsdf  nothcr.    If  the  Registrar  refuse  a  certificate, 

ffcffi  tte  act  mf  "  lie  shall  dismitt  the  application  without 
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prejudice  and  return  the  papers  to  the  applicant,"  deciding 
nothing.  If  the  Registrar  grant  a  certificate,  does  it  bar  any 
adverse  rights  or  give  forthwith  to  the  recipient  any  right  or 
title  which  he  had  not  before  the  grant  of  the  certificate  ?  Not 
at  all ;  it  merely  starts,  as  to  him  and  in  his  favor,  except  as 
against  estates,  liens  and  interests  mentioned  in  the  certificate 
and  certain  statutory  exceptions,  a  period  of  limitation,  within 
which  any  claim,  any  title,  can  be  urged  by  suit  against  hu 
certificated  title  or  possession,  but  on  the  expiration  of  which 
his  title  becomes,  except  as  above  indicated,  indefeasible.  The 
fixity  of  his  title  is  due  to  the  running  of  the  period  of  limita- 
tion. Before  the  termination  of  that  time  the  certificate  is  not 
even  pnma  fiuu  evidence  of  title;  possession  with  it  is  no 
stronger  than  possession  without  it;  at  the  end  of  the  period 
the  certificate  becomes  conc1usiA*e.  Have  we  here  anything 
which  is  contrary  to  the  ordinary  course  of  the  running  of 
the  statute  of  limitation,  except  that  it  requires  a  matter  of 
record  to  start  it,  and  is  this  the  only  case  in  which  a  privilege 
is  attached  to  land  or  obtained  by  the  owner  thereof  by 
means  of  a  record  ?  An  example  of  so  obtaining  a  privilege 
at  once  occurs  in  the  statute  providing  that  where  the  owner- 
ship of  land  in  the  city  of  Philadelphia  is  registered  in  the 
Registry  Bureau,  the  land  shall  not  be  sold  for  taxes  except 
after  suit  against  the  registered  owner,  a  privilege  not  pos- 
.sessed  by  non-registered  land.  Does  the  fiict  that  care  is 
to  be  taken  before  permitting  registry  convert  the  act  of 
registry  from  an  administrative  to  a  judicial  action  ?  An- 
other example  prompts  a  negative  answer.  Patents  are  not 
issued  until  after  the  claims  of  the  inventor  are  examined  by 
skilled  officials,  questions  of  interference  or  priority  may  be 
passed  upon  by  the  commissioner,  but  that  does  not  render 
the  action  of  the  Patent  Office  judicial ;  the  patent  may  be 
attacked,  the  invention  showm  not  to  be  that  of  the  patentee* 
an  interference  be  shown  in  the  court,  just  as  freely  as  if  the 
patent  had  not  been  granted,  or  as  if  the  practice  were  to 
grant  patents  to  all  who  applied  for  them,  leaving  their  reap* 
ients  to  fight  out  question  of  right  amongst  themselves  in 
the  courts,  without  any  prior  examinatioa  in  the  Patent  Office* 
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Assuredly,  then,  it  is  not  in  accordance  with  the  analogies  of 
the  law  in  similar  cases  to  hold  tliat  because  an  act  which  is 
to  start  the  running  of  a  period  of  limitation  looking  to  the 
quieting  of  title  is  carefully  guarded  that,  therefore,  it  is  to 
have  less  eflect  than  the  same  act  would  have  if  performed 
without  such  guards.  It  cannot  be  questioned  that  the  Leg- 
islature has  power  to  pass  a  statute  of  limitations  of  any  rea- 
sonable character,  or  that  it  can  make  any  act  the  starting- 
point  of  the  running  of  the  period  of  limitation.  There 
would  be  nothing  unreasonable  in  the  enactment  that  the 
filing  of  a  title,  with  due  notice  by  one  in  possession,  or  even 
without  notice,  should  be  a  bar  to  all  actions  for  land  not 
bought  within  a  given  period,  and  that  thereafter  the  land 
should  be  brought  within  the  act  and  be  transferred  according 
to  fto  provisions.  This,  in  eflect,  was  the  simple  plan  sug- 
gested by  Mr.  W.  Strickland  Cookson.  in  1857, 1.  /.,  to  place 
possessory  titles  on  the  register  upon  an  affidavit  of  the 
supposed  owners  as  to  thdr  condition  and  to  allow  them  to 
mature  by  lapse  of  time,  careful  official  supervision  being  given 
to  intermediate  transfer.  This,  according  to  Mr.  Olmstead, 
was  substantially  followed  by  Mr.  Charles  F.  Brickdale  in  his 
Registration  of  Titles  to  Land(Lond.,  1886,)  and  appeared  in 
the  statement  of  the  Land  Laws  by  the  Council  of  the  Incor- 
porated Law  Sodcty  of  the  United  Kingdom  (Lond.,  1886.) 
and  is  apparently  also  approved  by  Mr.  Olmstead  himself. 
This  being  the  case,  how  the  requirement  of  care  and  exam- 
ination, before  permitting  a  land  owner  to  proceed  to  bring  his 
land  within  the  protection  of  a  new  system  of  registration  and 
transler  can  make  that  which,  without  such  care,  was  per- 
fectly legal,  illegal  and  unconstitutional,  seems  hard  to  com- 
prehend, when  we  bear  in  mind  the  distinction  between  judi- 
daJ  powers  in  the  general  and  in  the  constitutional  sense. 

It  remains  to  say  a  few  words  upon  the  support  given  to  the 

theory  that  the  Registiar's  action  is  judicial,  by  the  definition 

quoted  by  Judge  Coolcy*  to  quote  it  again :   *'  The  power 

wbieb  adjudicates  upon  and  protects  the  rights  and  interests 

of  individual  ctttsens,  and  to  that  end  construes  and  applies 

the  laws."    Now  this  definition  to  stand  (and  we  believe  it  will 
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Stand  without  givini;  much  aid  to  the  theory  for  which  it  is 
cited),  must  be  taken  as  a  whole  and  read  so  that  the  protec- 
tion afforded  is  to  be  regarded  as  a  consequence  of  the  acQudi- 
cation ;  for  it  is  manifcstt  that  other  department  of  government 
do.  in  a  very  practical  sense,  often  protect  the  rights  and  inter- 
ests of  individuals,  n-tthout  exercising  of  judicial  power.  Now 
adjudicate  has  a  technical  and  special  meaning.  In  the  Latiiif 
adjudico  is  to  adjudge  or  award  a  thing  to  one ;  ms  jmdg€  to 
declare  it  to  be  h».  Andrew's  Lexicon,  giving  as  authority, 
Gcero,  Livy,  Suetorius.  Abjudko  is  to  give  sentence  as  judge 
against  one;  to  declare  that  he  has  forfeited  something. 
Worcester  gives  the  following  definitions :  A^ffmdkmte,  to  sen- 
tence, to  adjudge,  to  pass  judgment ;  tdjudge^  (i)  to  give  or 
award  by  the  decision  of  a  judge  or  umpire ;  (2)  to  settk,  to 
determine,  to  decree  by  judicial  sentence ;  (3)  to  condemn,  to 
sentence ;  (4)  to  judge,  to  deem.  Webster  gives  the  follow- 
ing :  AdJHdkaU^  to  adjudge,  to  try  and  determine  as  a  court, 
to  try  and  determine  judicially ;  tdjmdgi^  to  dedde  or  deter- 
mine in  the  case  of  a  controverted  question,  to  decree  by 
judicial  opinion.  The  Centuiy  Dictsonary:  AdfitdkmU,  to 
adjudge,  pronounce  judgment  upon,  award  judicially,  to  sh 
in  judgment,  give  a  judicial  decision ;  tuffudlgf^  (i)  ^  award 
judicially,  assign ;  (2)  to  decide  by  a  judicial  opinion  or  sen- 
tence, adjudicate  upon,  determine,  settle ;  (3)  to  past  sentence 
upon,  sentence  or  condemn;  (4)  to  deem,  judge,  consider; 
(rare),  to  decree,  decide,  pass  sentence. 

It  will  be  observed  that  primarily  all  the  definitions  look  to 
the  action  of  a  court  or  judge,  in  the  popular  sense,  to  the 
decision  of  a  cause  between  parties,  a  decision  which  diitrmimn 
a  question  of  right  in  fitvor  of  one  as  against  the  other  party ; 
a  decision  which  has  finalit}* ;  a  decision,  the  carrying  out  of 
which  may  be  compelled  by  the  power  which  has  rendered  it 
That  Judge  Cooley  used  the  word  "  adjudicate"  ill  this  sense,  b- 
not  only  probable  from  the  general  use  of  it,  but  is  apptrent 
from  his  coupling  it  with  the  idea  of  protection-— "  adjudicitei 
and  protects."  The  judicial  power  firrt  declares  what  Is  the- 
right  of  the  indivklual  before  it,  and  then  by  its  prooesi  puts 
him  in  possession  of  his  right,  or  protects  him  in  its  efy^T" 
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Taking,  then,  the  word  "  adjudicate,'*  in  the  sense  in 
irXttcb  Judge  Cooley  must  have  used  it,  there  is  nothing  in  the 
qw3taMion  which  at  all  supports  the  theory  it  is  called  upon  to 
suppo^,  for  the  Registrar  determines  and  enforces  no  right ; 
he  has  no  compulsory  process  to  bring  persons  before  him 
and  to  compel  them  to  show  their  rights  or  their  claims ;  he 
issues  no  execution,  or  process  after  he  has  given  his  certificate 
of  title,  moved  thereunto  by  the  petition  of  the  land  owner, 
he  iMuni  by  his  certificate  no  right,  he  simply  declares  that  the 
applicant  has  convinced  him,  the  Registrar,  that  he  has  a 
oertain  tide,  and  that  title  is  upon  record,  if  within  the  period 
fixed  by  the  statute  no  action  is  brought  for  the  land,  the  title 
becomes  unassailable  by  the  operation  of  the  statute  of  limita- 
tiofi«  and,  thereafter,  the  land  is  to  be  sold  and  transferred  by  a 
new.  convenient  and  economical  method,  instead  of  by  the 
cumbersome  and  expensive  one  at  present  employed. 

Considered  upon  general  principles,  or  even  taking  the 
dcJinitioQ  of  judicial  power,  attributed  to  Judge  Cooley,  as 
eondttsive,  it  does  not  seem  to  us  that  the  functions  given  to 
the  Registrar  of  Titles,  are,  in  the  constitutional  sense,  judicial, 
and  it  is  to  be  hoped  that  the  Supreme  Court  of  Illinois,  before 
wImmu  a  notion  for  a  reargument  of  the  question  is  pending, 
■My  not  adhere  to  its  first  expressed  opinion  and  so  impede 
tiw  ptogrc—  of  what  many  consider  one  of  the  great  legal 
I  of  the  age  HemjBmM. 
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As  Marked  w  Dbcisiohs  sblbctbd  fkom  tns  Advamcb 
Reports  por  January. 

The  Supreme  Court  of  Illinois  has  recently  made  a  very 
thorouj^h   examination  of  the  act  of  that  state  of  June  4, 
BMiuMtf     1879,  P.  L.  1 13,  which  enacts  (|  i)  that  "  If  any 
jy«^y^»^     banker  or  broker  or  person  or  persons,  ckmig  a 
banking  business,  or  any  officer  of  any  banking 
company,  or  incorporated  bank  doing  business  in 
mauMnM  this  state,  shall  receive  from  any  person  or  per* 
sons,  firm,  company,  or  corporation,  or  from  any 
agent  thereof,  not  indebted  to  saki  banker,  broker,  banking 
company,  or  incorporated  bank,  any  money,  check,  draft,  bill 
of  exchange,  stocks,  bonds,  or  other  valuable  thing  which  is 
transierablc  by  delivery,  when  at  the  time  of  receiving  such 
deposit,  said  banker,  broker,  banking  company,  or  incoqx>rated 
bank  is  insolvent,  whereby  the  deposit  so  made  shall  be  lost 
to  the  depositors,  said  banker,  broker,  or  officer  so  receiving 
saki  deposit,  shall  be  deemed  guilty  of  embesslemcnt,  and 
upon  conviction  thereof  shall  be  fined,  in  a  sum  double  the 
amount  of  the  sum  so  embezzled  and  fraudulently  taken,  and 
in  addition  thereto,  may  be  imprisoned  in  the  state  peniten- 
tiary, not  less  than  one  nor  more  than  three  years.    The  fiul- 
ure,  suspension,  or  involuntary  Ikjuidation  of  the  banker, 
broker,  banking  company,  or  incorporated  bank  within  thirty 
days  from  and  after  the  time  of  receiving  such  deposit,  shall 
be/rima/ade  endence  of  an  intent  to  defraud,  on  the  part  of 
such  banker,  broker,  or  officer  of  such  banking  company  or 
incorporated  bank."    This  it  holds  to  be  constitutional,  not 
being  a  deprivation  of  property  without  due  process  of  law, 
in  that  it  curtails  an  inherent  right  to  contract,  nor  violating 
he  provision  that  the  right  of  trial  by  jury  shall  remain  invio- 
ate,  nor  that  that  no  person  shall  be  deprived  of  life,  liberty, 
>r  property  without  due  process  of  law. 
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It  m-as  also  held  that  an  incUctment  under  this  act  alleging 
that  the  accused  corruptly,  wilfully,  fraudulently  and  feloni- 
.  ^^^^  ^^  ously  received  a  deposit,  etc.,  was  i uffictent,  with- 
fl^Rciiacj  out  Specifically  alleging  that  the  deposit  was 
received  with  intent  to  defraud ;  that  an  allegation  that  the 
accused,  **  being  persons  then  and  there  doing  a  banking  busi- 
ness ....  did  receive  "  from  one  D.  certain  mone}'s,  of  the 
property  of  said  D.,  the  said  D.  then  and  there  not  being 
indebted  to  the  accused,  sufficiently  alleged  that  the  accused 
were  doing  a  banking  bu!«iness,  and  that  the  moneys  were 
received  as  a  general  deposit ;  and  that  an  indictment  alleging 
that  the  accused  H'ere  doing  a  banking  business  under  the 
name  of  "  Meadowcroft  Bros.,"  and  that  they  were  insolvent 
at  the  time  they  received  the  deposit,  was  sufficient,  without 
alleging  that  the  partnership  of  Meadowcroft  Bros,  was  insol- 
vent, as  a  partnership  is  not  a  legal  entity,  independent  of  the 
persons  composing  it. 

It  was  further  held  that  the  crime  denounced  by  the  act  is 
oonsummated  when  the  banker  receives  the  deposit,  and  b 

iirtMtj      unable,  by  reason  of  his  insolvency,  to  repay  the 

mm4m  Act    entire  sum  deposited ;  that  it  is  not  necessary  to 

demand  the  letum  of  the  deposit,  when  the  day  after  the 

deposit  a  receiver  was  appointed  for  the  bank,  which  was 

hopelessly  insolvent ;  that  a  deposit  was  lost  to  the  depositor, 

••LM«*'«f    so  as  to  warrant  a  conviction  of  the  banker  for 

P'S"»  receiving  it,  though  pending  the  prosecution 
thcrdbr  the  full  amount  of  the  depositor's  claim  was  tendered 
to  him ;  and  that  a  general  verdict  fbdng  the  amount  of  the 

v«f«ci  fine  (which  by  the  act  is  double  the  amount  of  the 
lieposit,)  and  the  term  of  imprisonment,  without  finding  as  to 
the  amount  of  the  deposit,  was  valid  :  Mtadawcnft  v.  Ptofit^ 
45  N.  E.  Rep.  303. 

Statutes  of  this  kind  are  to  be  found  in  most,  if  not  all  of 
the  states  of  the  Union,  and  it  has  been  uniformly  held  that 
the  proviskm  that  subsequent  fiiilure  shall  be  /rvMui  /a€u  cvi- 
deooe  of  insc^vcncy  at  the  time  of  the  receipt  of  the  deposit 
does  not  render  them  unconstitutional :  SUUi  v.  Btack,  (Ind.) 
43  N.  E.  Rep.  949.  1996;  Stmtt  v.  Bmek,  lao  Ma  479*  i^ 
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In  order  to  sustain  a  conviction,  the  state  must  prove 
beyond  a  reasonable  doubt 

(i)  Actual  insolvency  at  the  time  the  money  is  received ; 

(2)  The  defendant's  knowledge  of  the  insolvency ; 

(3)  The  receipt  of  the  money  as  a  bank  deposit :  CMnmmm 
wcalik  v.  Junlan,  170  Pa.  194,  1895,  leversing  16  Pa.  C  C. 
116.  1895. 

When  a  banker  or  officer  of  a  bank  receives  money  over  the 
counter  at  a  time  when  he  knows  the  bank  to  be  insolvent,  but 
keeps  it  separate  from  all  other  funds,  with  the  intention  of 
returning  it,  and  actually  €k)es  return  it,  he  cannot  be  convicted 
of  a  criminal  receipt  of  the  money  as  a  bank  deposit ;  and  if  a 
clerk,  against  the  order  of  the  defendant,  receives  a  deposit 
and  (aib  to  keq>  it  separate,  but  the  next  day  the  amount  of 
the  deposit  is  returned  to  the  depositor  by  the  banker,  the 
latter  is  not  guilty:  Cammamnealik  v.  Jmmtm.  170  P^  194^ 
1895,  reversing  16  Pa.  C  C.  1 16,  1895.  It  is  not  necessaiy* 
howe\'er,  to  constitute  a  violation  of  the  statute,  that  the 
deposit  should  be  received  in  the  bank  building  or  rooms ;  a 
receipt  of  money  on  deposit  for  the  bank  outside  of  its  rooms 
is  sufficient:  State  v.  Yetstr.  (Iowa,)  66  N.  W.  Rep^  737* 
1896;  StaU  V.  Smitli,  (Minn.)  64  N.  \V.  Rep.  1023,  189$. 
And  it  is  not  necessary  that  the  defendant  should  receive  it 
tiimsclf ;  if  any  one  under  his  authority,  as  a  cashier  or  clerk, 
receives  it,  he  is  liable :  StaU  v.  Cddweil^  79  Iowa,  433,  189a 
Partners  who  are  bankers  may  accordingly  be  jointly  guilty  of 
committing  the  olience  denounced ;  one  by  directing,  akfing 
or  advising,  the  other  by  actually  receiving  the  deposit :  Stati 
V.  Stnith,  (Minn.)  64  N.  W.  Rep.  1022,  1896.  Under  the 
Missouri  statute,  which  provides,  that  "  if  any  officer  •  •  .  • 
shall  create  or  assent  to  the  creation  of  any  debts  or  indebted- 
ness by  any  such  bank  ....  in  consideration  of  or  by  leasoo 
of  which  indebtedness  any  money  or  valuable  property  shall 
be  received  into  such  bank,heshall  be  guilty  of  larceny,**  (Rev; 
Stat.  Mo.  1889, 1  3581,)  it  has  been  held  that  it  is  the  duty  of 
an  officer,  on  becoming  aware  of  the  (ailing  oonditioQ  of  the 
bank,  to  revoke  the  authority  of  any  employe  under  him  and 
subject  to  his  authority  to  receive  any  further  deposits ;  and 
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Ihs  £iilure  to  do  so  will  be  construed  as  a  continuing  authority 
to  receive  them,  and  as  an  assenting  thereto:  SUde  v.  Saitity^ 
131  Mo.  464,  189s. 

A  finn  engaged  in  banking  is  insolvent,  within  the  nieanin;^ 
of  these  statutes,  when  it  is  unable  to  meet  its  liabilities  as  they 
become  due  in  the  ordinary  course  of  business ;  and  bankers 
who  receive  deposits,  knowing  themselves  to  be  thus  insolvent^ 
cannot  eicape  the  penalty  of  the  law  on  the  ground  that  they 
believe  that,  with  time  and  indulgence,  they  can  settle  all 
demands:  State y.  CadweU.  79  Iowa.  432,  t89a  A  deposit 
it  *'  lost "  to  the  depositor,  whenever  it  cannot  be  repaid  ot^ 
deoiand,  owing  to  the  insolvency  of  the  bank:  Stat<  v. 
Bfoeh,  (Ind.)  43  N.  E.  Rep.  949.  1896. 

The  mere  act  of  receiving  a  deposit  when  insolvent  does  not 

constitute  the  offence.     Without  any  special  provision  to  that 

dfect.  the  Supreme  Court  of  Nebraska  has  hekl  that  the 

statute  of  that  state  forbidding  the  receipt  of  deposits  by  an 

insolvent  bank,  ought  not  to  be  construed  to  render  an  oflker 

of  a  banking  association  guilty  of  a  crime  for  permitting  a. 

debtor  of  the  association  to  pay  his  debt  thereto,  even  though 

the  association  is  at  the  time,  to  the  officer's  knowledge,  insoU 

vent ;  and  that  the  rqection  of  evidence  tending  to  show  that 

the  deposK  was  received  in  pa>'ment  of  a  debt  to  the  bank  is 

error :  NkkoU  v.  State,  (Neb.)  6$  N.  W.  Rep.  774,  1896.   To 

the  same  effect  is  Cammonwealtk  v.  Schali,  1 2  P^.  C  C.  209, 

1892 ;  Catamomwealth  v.  Delamater,  2  D.  R.  (Pk.)  1 18,  1892. 

But  the  indebtedness  of  a  depositor  to  the  bank,  within  the 

meaning  of  the  exception  in  the  statute,  must  be  such  that 

the  bonk  has  a  legal  right  to  apply  the  deposit  thereon,  such 

as  a  matured  obligation,  so  that  the  depositor  has  no  right  to 

have  the  deposit  repaid  on  demand,  and  it  is  consequently  not 

"kMt"  to  him  by  the  bank's  insolvency:  States.  Bea€h^{\tiA.) 

43  N.  E.  Rep.  949.  ««96- 

The  ofiioen  of  national  banks  are  amenable  to  these  statutes, 
Congrcis  has  not  by  any  Icgislatkm  declared  it  to  be 
to  reeeive  a  depoMt  knowing  or  having  reason  to 
bcttcvc  the  bank  insolvent,  and  ito  exclusive  joriidictkm  has 
UKTcfeieaotaltadied:  .SMrv.  AmAnn0;72  Min.  $3S»  189S; 
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and  further,  luch  acts  are  not  void  on  the  ground  that  they 
are  attempts  to  control  and  regulate  the  business  of  national 
banks,  and  to  prescribe  a  condition  on  which  deposits  may  not 
be  received:  SuOf  v.  fSMt, (Iowa,)  63  N.  W.  Rep.  653, 1895. 
The  owner  of  a  private  bank  is  liable,  though  he  is  doing  an 
unauthorised  business,  not  having  complied  with  the  requirr 
ments  of  the  statute  in  the  organization  of  his  bank :  SUUe  v. 
BticJk,  108  Mo.  632,  1891 ;  Suuev.  Buck,  120  Mo.  479, 1894; 
but  a  trust  company,  not  authorized  to  receive  deposits,  is  not 
a  bank  or  banking  institution  within  these  statutes,  though  it 
has  and  exercises  some  of  the  functions  of  a  bank  ;  and  the 
fiict  that  it  receives  deposits  subject  to  check  in  violation  of 
its  charter,  does  not  render  it  a  banking  institution,  so  that  its 
officers  are  amenable  thereunder :  State  v.  BM,  (Mo.)  28 
&  W.  Rep.  172,  1894. 

An  indictment,  though  charging  the  offence  in  the  exact 
language  of  the  statute,  is  fatally  defective  if  it  fiuls  to  aver  the 
essential  fact  that  the  bank  was  actually  insolvent :  State  v. 
Bardweii,  72  Miss.  535,  1895 ;  and  in  case  of  a  general  part- 
nership, it  must  be  averred  that  both  the  partnership  and  the 
indivkluals  composing  it  are  insolvent ;  but  in  case  of  a  special 
partnership  the  averment  of  the  insolvency  of  the  firm  alone  is 
sufficient:  CommmeweaUk  v.  DeUtmaUr,  2  D.  R.  (P^)  118, 
1893.  Unless  the  statute  so  provides,  however,  the  indictment 
need  not  allege  that  loss  occurred  to  any  one  by  reason  of  the 
receipt  of  the  deposit:  State  v.  Myert,  54  Kans.  206,  1894. 
A  charge  that  the  defendants  were  "  engaged  in  the  business 
of  carrying  on  a  private  bank,"  does  not  sufficiently  allege 
that  they  were  *' bankers"  within  the  meaning  of  the  act: 
Cffmmmeweakh  v.  Ddmaaier,  2  D.  R.  (F^)  1 18, 1892.  Under 
the  Missouri  statute,  which  makes  it  a  criminal  offence  for  any 
officer  of  a  bank  to  "  receive  or  assent  to  the  reoeptkm  of  any 
deposit  of  money,"  etc.,  knowing  the  bank  to  be  insolvent,  a 
conviction  cannot  be .  had  on  an  indictment  which  merely 
charges  that  the  defendant  did  "  receive  "  the  deposit,  on  proof 
that  he  "*  assented"  to  the  reception  thereof;  the  two  oAences 
are  distinct:  Suae  v.  WelU,  (Ma)  35  &  W.  Rep.  61$,  1896; 
and  if  the  indictment  charges  that  money  was  reoch^  '*on 
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dqKMiit  and  for  safe-kcciiin;;,*'  it  must, be  proved  that  the 
money  was  received  for  safe-keeping,  or  as  a  special  deposit,  and 
proof  of  a  general  deposit  is  insuflficicnt :  KoetHng  v.  SUtit^  88 
Wis.  503,  1894. 

In  prosecutions  under  these  acts,  a  deed  of  assignment 
made  by  the  defendant,  under  the  general  assignment  law,  the 
inventory,  appiauement,  and  all  proceedings  had  theoeunder, 
are  competent  evidence  on  the  question  of  the  defendant's 
insolvency;  SiaU  v.  Btack,  (Ind.)  43  N.  E.  Rep.  949,  1896; 
StaU  V.  CiuktfeU,  79  Iowa,  432,  1890.  So,  evidence  that 
depositors  demanded  their  money,  and  that  the  bank  employes 
refused  to  pay  them,  is  competent  to  show  the  failure  of  the 
bonk  to  meet  its  obligations  in  the  ordinary  course  of  business, 
and  thb,^  whether  the  dcfend&nt  personally  heard  the  demands 
or  not:  Simie  v.  SaitUy,  131  Ma  464,  1895.  A  bank  is  not 
necessarily  insolvent,  however,  because  it  does  not  retain  on 
hand  aU  of  the  money  of  its  depositors;  its  is  not  expected  to 
pay  all  its  depositors  at  once,  but  simply  to  pay  or  provide  for 
its  <lepositt  and  other  debts  as  they  are  demanded  in  the  usual 
course  of  business ;  SuUe  v.  Myers,  54  Kan.  206,  1894 ;  and 
in  deddmg  the  question  of  solvency,  the  capital  stock  and 
surplus  fund  of  a  bank  are  not  to  be  considered  as  liabilities 
towBng  to  show  insolvency.  The  capital  and  surplus  are 
resources,  which  may  be  used  to  pay  depositors  and  other 
credtton  when  there  has  been  loss  by  loans  or  otherwise: 
Suue  V.  Mytrs^  54  Kan.  206,  1894. 

The  opinion  of  a  witness  as  to  the  insolvency  of  the  bank  is 
not  admnsible.  The  actual  facts  concerning  the  condition  of 
the  bonk  at  the  time  of  the  deposit  must  be  shown :  StaU  v. 
i^vrr,  54  Kan.  206,  1894.  But  an  expert  accountant,  who 
has  examined  the  books  of  the  bank,  with  reference  to  its 
solvency,  at  different  times,  may,  in  connection  with  the  dat^ 
upon  which  his  opimon  b  founded,  testify  as  to  his  opinion 
. concerning  the  solvency  or  insolvency  of  the  bank:  5Mf  v« 
CtAMff.  79  Iowa,  43a.  ««90. 

An  tnatmction  that  a  hank  is  not  insolvent  so  long  as  it  i^ 
te  B«w«»g>*  as  th^  become  due  in  the  ordm^ry. 
>  of  businem,  and  there  is  reasonable  expcctatkMi  on  tK^ 
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part  of  the  officers  familiar  with  its  a/Tairs  that  it  will  continue 
to  do  so,  is  correct :  Mmimi  v.  SiMmum,  (Tenn.)  34  S.  W. 
Rep.  322,  1896;  and  so  is  one  that  the  failure  of  the  bank  "is 
^tna  fade  evidence  of  the  knowledge  on  the  part  of  its 
cashier  that  the  same  was  in  fiuling  circumstances,"  when  it  b 
explained  that  "/fiMM  fade  evidence  b  such  that  it  rabcs 
such  a  degree  of  probability  in  iti  favor  that  it  must  prevail 
unless  it  be  rebutted  or  the  contrary  be  proved : "  SUiU  v. 
SaUUj,  131  Mo.  464,  1895.  When  die  dq>osit  b  in  fact 
received  ^  a  cashier  or  clerk,  it  b  sufficient  to  instruct  the 
jury  that  the  deposit  must  have  been  received  on  the  authority 
of  the  defendant,  and  that  he  must  have  received  it  knowing 
of  his  insolvency :  Siaie  v.  CadweU,  79  Iowa,  432,  1890. 

The  Iowa  statute,  (McClain's  Ann.  Code  Iowa,  H  1824, 
1825,)  differs  from  some  others,  in  that  it  makes  it  an  offence 
for  "  any  officer  or  managing  party  **  of  the  bank,  who,  knowing 
of  its  insolvency  **  shall  knowingly  permit  the  receiving  of  any 
such  deposit  as  aforesaid."  Under  this  statute  it  has  been 
held,  that  an  officer  of  an  insolvent  bank,  who,  knowmg  of  its 
insolvency,  permits  or  connives  at  the  receiving  of  deposits,  b 
guilty  of  the  offence  described,  whether  he  b  a  managing  part/ 
or  not ;  that  when  the  deposit  in  question  b  not  received  per- 
sonally by  the  officer  charged  with  the  offence,  it  b  not  neces- 
sary that  the  perKm  who  actually  receives  it  knows  that  the 
bank  is  insolvent,  if  the  defendant  knew  it,  and  allowed  such 
person  to  receive  it  for  the  bank ;  and  that  when  an  officer  of 
a  bank,  knowing  the  bank  to  be  insolvent,  assists  and  advises 
the  keeping  of  the  bank  open  for  the  receipt  of  deposits,  and 
while  it  b  so  kept  open  a  deposit  b  received,  that  officer  b 
guilty  under  the  statute,  though  the  deposit  b  actually  received 
by  another:  StaU  v.  Yetser,  (Iowa,)  66  N.  W.  Rep.  737^ 
1896.  Accordingly,  it  is  proper  to  charge  on  the  trial  erf*  a 
banker  for  receiving  deposits  when  insolvent,  that,  though  the 
deposit  was  received  by  the  defendant's  son,  alter  the  defendant 
had  instructed  him  to  refuse  deposits,  if  the  defendant,  on 
learning  that  the  deposit  was  so  received,  placed  it  among  the 
funds  of  the  bank,  he  knowingly  accepted  and  raoeived  it ; 
Stau  V.  E^€i%  (Iowa.)  65  N.  W.  Rep.  309^  189$. 
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The  provision  that  subsequent  failure  shall  be  frima  fmek 
evidence  of  insolvency  applies  to  dvil  actions  to  recover  the 
dqNWt,  as  well  as  to  criminal  prosecutions :  Amcrkan  Trust  & 
Sav.  Bk.  V.  Gutdtr  &  P^ukke  Mfg.  Co.,  (lU.)  yf  N.  K.  Rep. 
227.  1894.  

The  liability  of  a  steamboat  company  with  respect  to  the 
property  of  its  passengers  is  analogous  to  that  of  an  inn- 
keeper; and  it  will  therefore  be  liable,  uithout 
\^  proof  of  negligence,  if  money  (or  traveling  ex- 
penses, carried  by  a  passenger  on  a  steamboat,  is 
stolen  from  his  stateroom  at  night,  without  negligence  on  his 
part :  Adams  v.  Niw  Jersey  SieamboeU  Co,^  (Court  of  Appeals 
of  New  York,)  45  N.  E.  Rep.  369,  affirming  29  N.Y.  Suppl.  56. 

A  statute  making  such  an  unreasonable  reduction  in  the 
I  of  toll  charged  by  a  turnpike  company  as  will  prevent  it 
from  maintaining  its  road,  out  of  its  receipts,  in 
%sitt\ut\  V^^'^  condition  for  public  use,  or  from  earning 
«ii«w  any  dividend  on  its  stock,  is  repugnant  to  the  con- 
fltitational  provision  that  no  person  shall  be  deprived  of  prop« 
tnj  without  due  process  of  law:  Cevmgiom  &  LexingUm 
Turnpike  Rsad  Co,  v.  Seim^ord^  (Supreme  Court  of  the  United 
States,)  17  Sup.  Q.  Rep.  198. 

An  order  made  by  a  state  court,  under  authority-  of  a  stat- 
ute, requiring  a  nulroad  company  to  surrender  a  portion  of  its 
right  of  way  to  private  individuals,  as  a  site  for  an  elevator  to 
be  erected  and  maintained  by  such  individuals  for  thdr  own 
benelit,  amounts  to  a  taking  of  private  property  by  the  state 
without  due  process  of  bw :  Mo.  Foe,  Ry.  Co.  v.  SteOe  ef 
Ne6fmskm,  (Supreme  Court  of  the  United  States,)  17  Sup.  Ct 
Rep.  13a  reversing  29  Neb.  550. 

The  Supreme  Court  of  Ohk>  has  lately  declared  unconsti- 
tutional the  act  of  that  state  of  April  1 3,  1894,  p.  1 35,  in  so 
fiur  as  it  gives  a  Ucn  upon  the  property  of  the 
owner  to  subcontractors,  laborers,  and  those  who 
(umish  machinery,  material,  or  tile  to  the  con- 
tractor,  trrcspecthre  of  the  contfKt  between  th 
owner  and  the  contractor,  on  the  ground  that  tl 
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liberty  to  acquire  property  by  contiad  can  be  restrained  by 
the  legislature  only  so  iar  as  such  restraint  is  for  the  common 
welfare  and  equal  protection  and  benefit  of  the  people.  All 
to  whom  the  contractor  becomes  indebted  in  the  performance 
of  his  contract  are  bound  by  the  terms  of  the  contract  between 
him  and  the  owner:  Palmar  v.  Tingle,  45  N.  E.  Rep.  313. 

The  Supreme  Court  of  Missouri,  Division  No.  3,  has 
recently  decided,  in  Slate  v.  Walsh,  37  S.  W.  Rep.  1 1 13,  that 
BiriMiit  the  act  of  Missouri  of  March  12,  1S95,  which 
••«*«•  prohibits  pool  selling  except  "  on  the  premises  or 
within  the  limits  or  enclosure  of  a  regular  race  course,"  is 
unconstitutional,  being  a  violation  of  the  provision  of  the  con- 
stitution forbidding  the  enactment  of  special  laws  granting 
exclusive  rights,  privileges,  or  immunities. 

The  Supreme  Court  of  Ohio  has  ranged  itself  on  the  side 
of  those  who  hold  that  the  legislature  has  no  authority  to 
abridge  the  power  of  a  court  created  by  the  con- 
stitution to  punish  contempts  summarily,  since 
such  power  is  inherent,  and  necessary  to  the 
exercise  of  judicial  (unctions;  and  accorcUngly 
refused  to  adopt  a  construction  of  the  Revised 
Statutes,  (II  6906,  6907,)  which  would  impute  to  the  legisla- 
ture an  intention  to  abridge  that  power :  Hale  v.  SlaU,  45  N. 
E.  Rep.  199. 

In  the  same  case  it  was  also  decided,  overruling  Baldwin  v. 
Suae,  II  Ohio  St.  681,  i860,  that  removing  a  witness  from 
the  county  of  liis  residence,  where  he  was  under 
toApena  to  attend  upon  the  trial  of  a  cause 
pending,  with  the  purpose  and  effect  of  preventing  his  appear- 
ance upon  the  day  of  trial,  being  a  wrongful  act,  which 
obstructs  the  administration  of  justice,  is  a  contend  of  court 

The  Supreme  Court  of  Indiana,  in  Stout  v.  Rayl,  45  N.  £. 

^^-  5>5»  luu  adopted  the  rule  that  when  a  deed  is  delivered 

,^„jr        by  the  grantor  to  a  third  person,  to  be  delivered 

SH^'^ZSL    ^  ^  grantee  on  his  death,  and  the  grantor  parti 

eiiMtiin      with  all  dominion  over  it,  and  reserves  no  right  to 

recall  it  or  alter  its  provisions,  the  title  passes  at 
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the  time  of  the  delivery  of  the  deeds  to  the  depositary.  The 
<|iiestioo  arose  upon  the  following  state  of  facts.  One  S. 
delivered  to  his  wife  deed*  executed  by  himself  and  her,  with 
directioni  to  keep  them  until  his  death,  and  then  deliver  them 
to  W.  The  <Seeds  were  placed  in  an  envelope,  and  indorsed, 
"  Deeds  to  be  ddivered  by  W.  after  my  death ;  '*  and  on  each 
deed  were  the  words,  "After  my  death,  this  deed  to  be 
delivered  by  W.**  After  S.'s  death.  W.  delivered  the  deeds  to 
the  grafltees  named  therein;  and  it  was  held  that  the  deeds 
were  not  invalid,  as  an  attempt  by  the  grantor  to  make  a  testa* 
mentary  ciaposition  of  the  land,  without  the  legal  Ibrmalities 
of  a  will. 

The  cases  on  this  subject  are  collected  in  an  annotation  in 
33  Ax.  L.  Reg.  N.  S.  141 ;  see  also  34  Am.  L.  Reg.  N.  S. 
638. 


It  it  the  duty  of  the  secretary  of  state  to  certify  to  the 
county  oflkers  all  nominations  legulariy  presented  to  him ; 
and  if  he  refuses  to  do  so,  he  may  be  compelled 
by  mandamus.  That  remedy  will  still  lie,  though 
a  statute  prescribes  a  diflfercnt  remedy,  if  the  time 
is  so  short  that  the  latter  would  prove  ineflective : 
/fa^  V.  McGi^flty,  (Supreme  Court  of  Colorado,)  46  Pte. 
Rep.  930. 

In  this  case,  the  Silver  Republican  party  in  Colorado  held 
a  convention,  adopted  an  emblem,  and  made  nominations, 
which  were  duly  certified  to  the  seoetary  of  state.  The 
Republican  convention  subsequently  held  adopted  the  emblem 
fsrmerly  used  by  the  party,  and  made  nominations  which  were 
alto  duly  certified.  Both  parties  had  state  organizations.  The 
•ecietary  of  state  refused  to  certify  the  nominations  made  by 
the  Republican  party,  00  the  ground  that  it  was  superseded 
by  the  Silver  Republican  party.  The  latter  then  applied  to 
the  Supreme  Court  lor  a  mandamus  to  compel  him  to  certify 
tfiem,  which  was  granted,  on  the  ground  that  the  tecreury 
had  no  authority  to  determme  m-hich  of  the  two  convention* 
ItheRcpablicanparty:  and  that  the  uMiihf  ngftr. 
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vidcd  by  petition  was  inadequate,  because  of  the  nearnest  of 
the  election. 

Tn  passing  upon  objections  to  certificatea  of  nomination,  the 
secretary  of  state  is  not  confined  to  mere  formal  matters  relating 
to  such  certificates,  but  may  determine  fi'om  extrinsic  evidence 
whether  the  candidates  therdn  named  were  in  fact  nominated 
by  a  convention  called  and  held  according  to  party  usage,  and 
claiming  in  good  laith  to  represent  a  political  party  which  cast  the 
requi^te  number  of  votes  at  the  last  election :  Suuie  v.  Pi^,  (Su« 
preme  Court  of  Nebraska,)  69  N.  W.  Rep.  378 ;  State  v.  Pf^, 
(Supreme  Court  of  Nebraska,)  69  N.  W.  Rep.  384 ;  following 
Staffv.A//m,4^U^.6si,  1 895 ; /^bijltf  v.  Z^^,  48  Neb.  724, 
1896.  But  it  is  no  part  of  the  duty  of  the  secretary  of  state  or  of 
the  courts  to  decide  which  of  two  rival  state  conventkNis  of  the 
Ki^^        same  party  so  called  and  held  is  entitled  to  recogni- 

CMVMCtoM  tkm  as  the  regular  convention ;  and  if  two  rival 
Actions  of  a  political  party  in  good  fiuth  nominate  candidates 
at  conventions  so  called  and  held  in  accordance  with  the  usages 
of  the  party,  and  certify  such  nominations  to  the  secretary  of 
state,  he  will  certify  to  the  county  oflken  the  names  of  the 
candidates  nominated  by  each :  SMe  v.  Pl^,  (Supreme  Court 
of  Nebraska,)  69  N.  W.  Rep.  378  ;  following  Statt  v.  AUen, 
and  PM^s  v.  Pi^r,  sufra.  This  rule  has  also  been  adopted 
by  the  Supreme  Court  of  Kansas :  Svm  v.  DatMs,  46  Aic. 
Rep.  953  ;  which  further  holds,  that  the  officers  appointed  to 
consider  objections  to  nominations  have  no  power  to  consider 
AgrM«Mto«f  ^^  enforce  a  written  agreement  made  by  the  can- 

*'■■"<■*"  didates  and  committees  of  opposing  tactfons  of  a 
political  party,  providing  for  the  settlement  of  their  dififerences, 
and  for  a  dctemtination  of  the  question  as  to  which  set  of  can- 
ciidatei  is  entitled  to  be  pbced  on  the  official  ballot,  and  to  use 
the  party  name.  Such  a  special  tribunal  cannot  consider  a^ 
enforce  an  agreement  of  candidates  to  withdraw  on  the  hap- 
pening of  a  certain  event  or  contingency,  even  though  such 
agreement  is  in  writing.  The  Supreme  Court  of  CaUfimiia*  how 
ever,  in  opposition  to  the  prevfous  consensus  of  authority,  holds 
that  when  certificates  of  nomination  are  presented  to  the  regis- 
tcrin£?  officer  bv  each  of  two  convendoiu  claiminflr  to  renneaciit 


I 
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tfar  fime  political  party,  it  is  lor  him  to  determine  which  rep- 
menu  the  party,  at  least  in  the  first  instance :  McDamtJd  v. 
NitUmt^  46  Fac.  Rep.  870. 

VVKen  a  person  appointed  by  the  county  committee  of  a 
party  to  open  and  preside  over  a  convention  until  the  election 
of  a  temporary  chairman  refuses  to  recognize  the 
authoritative  character  of  the  roll  of  delegates,  but 
takes  a  viva  V9ce  vote  on  the  question  of  the  elec- 
tion of  such  chaimvin.  and  the  majority  of  the  delegates 
refuse  to  accept  the  chairman  so  elected,  retire  to  another  part 
of  the  house  in  which  the  con\'ention  is  held,  elect  another 
chairman,  and  proceed  to  iKMninatc  candidates,  the  nomina- 
tions so  made  are  the  regular  nominees  of  the  party,  and 
their  names  are  entitled  to  be  placed  on  the  official  ballot, 
rather  than  those  nominated  by  the  delegates  who  remain 
vader  the  first  chairman :  French  v.  Roosevelt^  (Supreme  Court, 
Special  Term.  New  York  County,)  41  N.  Y.  Suppl.  1080. 
The  Supreme  Court  of  Ohio  has  recently  decided  that  the 
act  of  that  sute  of  April  17,  1896,  (Laws,  p. 
185,)  prohibiting  the  printing  of  the  name  of  any 
candidate  more  than  once  on  the  official  ballot,  is 
constitutkxial :  StaU  v.  Bodt,  45  N.  E.  Rep.  195. 

In  (Mt  V.  Kskir,  (Supreme  Court  of  Iowa,)  69  N.  W.  Rep. 
J64,  the  initial  of  a  candidate  was  printed  as  '*  R."  on  the 
pibh,,^.!.!^  official  ballots,  instead  of  *'  A.,"  his  correct  initial 
1^  ma^m  At  the  election,  some  of  the  ballots  cast  were  cor- 
rected by  the  judges  of  election  by  writing  "  A."  before  the 
^  R."  with  pencil,  others  by  writing  "  A."  over  the  "  R."  in 
pencil,  and  the  rest  by  stomping  an  "  A."  over  the  **  R."  with 
a  rubber  stamp.  It  was  dedded  that,  though  the  change  thus 
created  by  the  different  methods  of  correction  was  distinguish- 
able yet,  9M  no  bflillot  in  any  one  of  the  classes  bore  any 
auuks  which  would  distinguish  it  from  other  balloU  tA  the 
flttDe  cbM,  the  ballots  were  not  illegal  on  the  ground  that 
tkr  boie  fcfenti^^g  marks. 

U  was  abo  dedded  that  though  the  ballot  hw  of  lo^-a, 

WUch  pietcribci  paiticuhirly  the  manner  in  which  the  official 

i^OoCs  ffr"  be  pieparodp  conected.  furnished  and  usedi  »n<^ 
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provided  that  no  otfier  bsdlots  shall  be  used  or  counted,  is. 
niandatofy  in  so  far  as  it  requires  certain  ofiicers  to  prepare 
and  »sue  them  in  the  prescribed  manner,  it  cannot  be  con- 
strued as  mandatory  on  voters  in  so  far  as  it  provides  that  no 
other  ballots  shall  be  used  or  counted,  so  as  to  deprive  them 
of  their  right  to  vote  because  the  officers  who  print  the  balloU 
have  made  a  technical  mistake  in  printing  the  name  of  a  can- 
didate on  the  ballot ;  and  that  accordingly  the  changes  made 
by  the  judges  did  not  necessitate  the  rejection  of  the  entire 
vote  of  the  township,  on  the  ground  that  those  changes  pre- 
vented the  ballots  fixmi  being  '*  official  *'  ballots,  and  conse- 
quently rendered  them  illegal. 


An  electric  light  company  is  required  to  perfectly  insubte 
Its  wires  at  points  where  persons  are  likely  to  come  into  con- 
tact with  them,  and  to  use  the  utmost  care  in  doing 

wtoM,  so;  and  evidence  that  a  person  was  injured  by 
^*SXm!$*  ^^^^^  >**  contact  with  an  electric  light  wire,  and 
that  the  insulation  of  the  wire  had  become  defec- 
tive at  a  joint,  because  the  wrapping  had  become  loosened,  is 
conclusive  proof  that  the  company  which  maintained  the  wire 
was  negligent  in  insubting  it,  if  the  wire  is  so  situate  that  per- 
sons are  liable  to  come  in  contact  with  it.  McLaugklim  v. 
LnuswlU  EUdric  Light  Cp,^  (Court  of  Appeals  of  Kentucky,). 
57S.  W.  Rep.  851. 

In  a  recent  case  decided  in  the  Circuit  Court  of  Appeals, 

Eighth  Circuit.  In  n  Rawe,  77  Fed.  Rep.  161,  the  petitioner 

was  extradited  from  Mexico,  upon  an  information 

Trial  fftr      charging  that  he  had  counseled  and  advised  another 

^JSnUHai!^  '  to  commit  the  crime  of  embeszlement  of  public 
PHacipaiMS  moncys,  and  upon  affidavits  tending  to  prove  the 
AcwiMry  ^^^^  alleged,  which  the  Mexican  authorities  held 
to  show  the  commission  of  the  crime,  and  that  there  were  sus- 
picions that  R.  was  an  accomplice  in  its  commission  suffident 
to  justify  his  arrest  and  trial.  After  his  return  to  the  state  of 
Iowa,  where  the  crime  was  committed,  and  from  which  he  had 
fled,  R.  was  indicted  for  embetslement,  as  a  principal ;  the 
stuutes  of  the  state,  (McQain's  Ann.  Code  Iowa,  {  S^>> 
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having  abolished  the  distinction  between  principab  and  access- 
ories, and  making  all  concerned  in  the  commission  of  a  crime 
alike  principals.  Being  held  for  trial  under  thb  indictment, 
R.  applied  to  the  Grcuit  Court  of  the  United  Sutes  for  dis- 
charge on  habeas  €orf»us,  on  the  ground  that  he  was  held  for 
trial  for  a  diflerent  oflcnce  from  that  for  which  he  was  ex- 
tradited. The  Grcuit  Court  refused  the  writ,  on  the  ground 
that  the  oflences  were  not  different;  and  this  decision  was 
affirmed  by  the  Grcuit  Court  of  Appeals. 


Judge  Hanford,  of  the  Circuit  Court  for  the  District  of 
Washington,  has  lately  ruled,  that  allegations  in  a  petition  for 
removal  of  a  cause  to  that  court,  stating  that  the 
defendant  has  left  the  United  States,  and  become 
permanently  domiciled  in  the  Dominion  of  Canada, 
now  resides  there,  and  intends  to  become  a  naturalized  citizen 
of  that  country,  does  not  show  his  alienage  for  the  puipose  of 
conferring  jurisdiction  on  the  federal  court ;  since  the  mere 
•  fact  that  a  defendant  has,  by  removal  from  the  United  Stites. 
become  a  resident  of  a  foreign  countr>*,  does  not  make  him  a 
citizen  thereof  for  the  purpose  of  federal  jurisdiction :  Bishop 
V.  Averm^  76  Fed.  Rep.  386. 

Another  attorney  has  been  found  bold  enough,  (or  ignorant 
•enough,)  to  assail  the  common  law  rule  that  a  person  who  has 
i^-p.^fj  inflicted  upon  another  a  m-ound  from  which  death 
•■'■■■'■  may  and  does  ensue  cannot  defend  a  charge  of 
murder  on  the  ground  that  the  deceased  might  have  recovered 
had  he  been  treated  according  to  the  most  approved  surgical 
methods.  Of  course,  the  court  refused  to  listen  to  hb  claim : 
Ste^v.^i^vrten, (Supreme  Court  of  Iowa.)69  N.W.  Rep.  28a 

The  Supreme  Court  of  California  has  lately- decided,  that 

under  Gvil  Code  Cal.  |  137,  which  authorizes  a  deserted  wife 

,,ng  to  sue  the  husband  for  tlye  maintenance  of  herself 

^       and  of  her  children,  if  any,  the  wife  is  so  lar  his 

KHmirf     creditor  as  to  be  within  |  3439  of  the  Civil  Code, 

^"^"^      •  which  avoids  conveyances  made  in  fraud  of  credi- 

tori»  and  that  a  conveyance  made  by  the  husband  with  the 
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design  of  defeating  the  wtfe'i  right  of  maintenuioe  is  avoided 
thereby ;  and  that  it  is  immaterial  that  the  transfer  was  made 
before  marriage,  when  there  had  been  a  previous  agreement  of 
marriage,  followed  by  cohabitation  and  pregnancy,  which  left 
the  wife  no  altemati\*e  but  to  cany  out  the  agreement;  Ma^ 
ray  v.  Murray^  47  Pac.  Rep.  37. 

The  court  also  held  that  it  is  within  the  general  powers  of  a 
court  of  equity  to  grant  the  wife's  claim  for  maintenance,  irre- 
spective of  the  statute ;  and  that  it  might  appoint  a  receiver 
at  the  beginning  of  the  action,  since  the  plaintUT's  demand 
might  be  charged  spedfically  upon  the  defendant's  property. 

The  Supreme  Court  of  North  Carolina  has  recently  had 
before  it  a  novel  question.  A  husband  brought  an  action  for 
fill  If  iTf ?■■  ^o'^^S^  against  a  druggist,  who,  in  violation  of 

to  wite.  his  express  orders,  sold  laudanum  and  simihu'pre- 
]2a!m^  parations  to  the  wife,  in  consequence  of  which  she 
became  a  confirmed  victim  of  the  opium  habit* 
alleging  the  loss  of  her  services  and  companion- 
ship. The  court  below  sustained  a  demurrer  to  the  com- 
plaint ;  but  this  was  reversedon  appeal:  HtiUmtm  v. Hmntofd^ 
25  S.  £.  Rep.  973. 

The  reasoouig  by  which  the  court  supports  its  decision  is 
worth  quoting :  **  A  married  woman  still  owes  to  her  husband, 
notwithstanding  her  greatly  improved  legal  status,  the  duty 
of  companionship,  and  of  rendering  all  such  services  in  his 
house  as  her  relations  of  wife  and  mother  require  of  her.  The 
husband,  as  a  matter  of  law,  is  entitled  to  her  time,  her  wages,, 
her  earnings,  and  the  product  of  her  labor,  skill,  and  industry. 
He  may  contract  to  fomish  her  services  to  others,  and  may 
sue  for  them,  as  for  their  loss,  in  his  own  name.  And  it  seems 
to  be  a  most  reasonable  proposition  of  law  that  whoever  wil- 
fully joins  with  a  married  woman  in  doing  an  act  which 
deprives  her  husband  of  her  services  and  of  her  companion- 
ship is  liable  to  the  husband  in  damages  for  his  conduct  And 
the  defendants  owed  the  'pbinttflT  the  legal  duty  not  to  sell  to- 
his  wife  opium  in  the  form  of  Uige  quantities  of  hindanum  as 
a  bevemge,  knowing  that  she  was,  by  using  thcm«  destroying 
her  mind  and  body,  and  thereby  causing  loas  to  the 
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The  defendants  and  the  wife  joined  in  doing  acts  injurious  to 
the  rights  of  the' husband.  From  the  fiicts  stated  in  the  com- 
plaint, the  defendants  were  just  as  responsible  as  if  they  had 
forced  her  to  take  the  drug,  for  they  had  their  part  in  forming 
the  habit  in  her,  and  continued  the  sale  of  it  to  her  after  she 
had  no  power  to  control  herself  and  resist  the  thirst;  and 
that,  too,  after  the  repeated  warnings  and  protests  of  the  hus- 
band. There  is  no  difference  between  the  principle  involved 
in  this  action  and  the  principle  upon  which  a  husband  can 
fccover  from  a  third  person  damages  for  assault  and  battery 
upon  bis  wife." 

There  seems  to  be  but  one  other  case  upon  this  subject : 
Hoarder,  Ftck,  56  Barb.  (N.  Y.)  203,  1867  ;  but  that  agrees 
thoroughly  with  thb. 


According  to  a  bte  decision  of  the  court  of  Appeals  of  New 
York,  an  injunction  will  lie  at  the  suit  of  one  claiming  an 
interest  in  an  estate  by  virtue  of  an  agreement 
with  certain  of  the  heirs-at-law,  and  also  with  a 
devisee  under  the  will,  to  restrain  distribution 
under  a  foreign  probate  decree  alleged  to  have 
been  procured  by  some  of  the  defendants  by 
virtue  of  a  fraudulent  conspiracy,  if  part  of  the  defendants 
appear,  and  is  not  shown  that  the  other  defendants  have  not 
been,  or  may  not  be.  properly  served  with  process,  though  the 
bulk  of  the  property  involved  is  in  the  state  where  the  decree 
was  rendered :  DtMS  v.  Cornme^  45  N.  E.  Rep.  449,  reversing 
37  N.  Y.  Suppl.  788.      Bartlett,  Gray  and   Haight,  JJ., 


A  claim  against  a  casualty  insurance  company  for  disburse- 
ment for  surgical  aid  to  a  person  injured,  and  for  the  defense 
of  an  action  by  the  person  for  the  injuries,  is 
governed  by  the  same  limitation  as  is  prescribed 
by  the  policy  for  the  losses  arising  under  the 
policy,  if  no  mdependent  contract  by  the  insurer  to  pay  such 
daim  is  shown :  PtopU  v.  Awuricam  Suam-Bciler  Ins,    C0., 
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(Supreme  Court  of  New  York,   Appellate  Division,   Fint 
DqMrtment,)  41  N.  Y.  Suppl.  631. 


It  has  been  held  by  Judf^c  Wheeler,  in  the  Grcuit  Court  for 
the  Southern  District  of  New  York,  that  a  combination  of 
railroad  companies  into  a  joint  traffic  association, 
under  articles  of  agreement  by  which  each  road 
^y"y**  carries  the  freight  it  may  get  over  its  own  line,  at 
its  own  rates,  and  has  the  earnings  to  itself,  though 
providing  proportional  rates,  or  proportional  division  of  traffic, 
is  not  a  pooling  of  traffic  on  freights,  or  division  of  net  proceeds 
of  earnings,  within  the  prohibition  of  the  interstate  commerce 
law,  or  of  the  Act  of  1890,  (26  Statutes  at  Large,  209),  against 
unlawful  restraints  and  monopolies ;  and  that  the  United  States 
cannot  maintain  a  bill  in  equity  to  restrain  an  association  of 
railroads  from  carrying  into  effect  an  agreement  alleged  to  be 
illegal  under  the  interstate  commerce  law,  when  it  appears  it 
did  not  grant  the  charter  of  any  of  the  roads,  and  has  no  pro- 
prietary interest  in  them.  Its  right  in  such  .a  case  is  to  prose- 
cute for  breaches  of  the  law,  not  to  provide  remedies :  UmUd 
States  v.  Jmni  Traffic  Assm.,  76  Fed.  Rep.  895. 


According  to  a  dedsion  of  the  Court  of  Appeals  of  Ken- 
tucky, a  stockholder  in  a  corporation  that  owns  stock  in 

j«rwB.  another  b  disqualified  to  sit  as  a  juror  in  a  case 
DMMiificatiM  in  which  the  latter  corporation  is  defendant: 
MeLamgkUm  v.  LomsvUU  EUeirie  Ugkt  Co,,  37  S.  W.  Rq>.  85 1. 


The  Chief  Justice  of  England  has  recently  laid  down  some 
very  important  principles  with  regard  to  the  power  of  a  justice 
of  the  peace  to  issue  a  search-warrant :  Jmus  v, 
*  ••  •*•  German,  [1896]  2  Q.  B.  418.  In  this  case,  the 
sworn  information,  upon  which  application  for  the 
warrant  was  made  to  the  justice,  stated  that  the 
informant  "  hath  just  and  reasonable  cause  to  suspect  and 
cfeth  suspect  that  W.  J.  has  in  his  possession  certain  property 
belonging  to  the  said  T.  W.,  (the  informant,)  and  that  he  has 
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requested  the  said  W.  J.  to  allow  him  to  search  several  boxes» 
which  the  said  W.  J.  has  had  packed  ready  to  be  taken  away, 
but  which  he  refuses  to  be  looked  through."  The  justice 
is&sucd  the  warrant,  and  it  was  executed.  The  plaintiff  brought 
an  action  of  tres|)ass  against  the  justice,  alleging  that  the  infor- 
mation was  insufficient,  and  that  the  warrant  was  consequently 
illegal  and  without  jurisdiction.  The  Chief  Justice,  who 
reser\xxi  the  case  for  consideration  after  the  jury  had  found  for 
the  plaintiff,  hdd,  that  a  search  warrant  may  be  issued  on  an 
allegation  of  reasonable  suspicion  of  larceny ;  that  it  is  not 
necessary  in  such  an  information  to  allege  that  a  larceny  has 
in  fact  been  committed,  but  it  is  enough  to  allege  a  suspicion 
that  a  larceny  has  been  committed ;  that  it  is  not  necessary  to 
^ledfy  in  the  information  the  particular  goods  for  which  a 
search  is  desired  ;  that  the  information  in  question  substanti- 
ally averred  that  the  informant  suspected  that  certain  property 
of  his  had  been  stolen ;  and  that  it  was  sufficient  to  give  the 
justice  jurisdiction ;  and  accordingly  gave  judgment  for  the 
<lefendant. 

The  Court  of  Errors  and  Appeals  of  New  Jersey  has  lately 
held,  that  when  a  corporation  is  engaged  in  publishing  a  news- 
paper, and  it  can  be  inferred  from  the  evidence  that 
a  libelous  article  published  therein  has  been  edited 
and  published  by  some  person  employed  for  that 
purpose;  the  corporation  will  be  liable  to  the  person  libelled  to 
the  same  extent  that  an  individual  would  be  who  had  person- 
ally made  such  a  publication.  "A  corporadon  engaged  in 
publishing  a  newspaper  obviously  must  act  by  selected  agents. 
Its  directors  or  managers  cannot  formally  pass  on  each 
publication,  or  determine  what  it  to  be  admitted  therein.  Such 
detemunation  is  necessarily  committed  to  its  agents.  In  mak- 
ing such  determination,  they  are  acting  within  the  scope  of 
their  employment.  The  intent  with  which  they  publish  must  be 
imputed  to  the  corporation  which  employs  them  to  make  the 
publication  of  the  newspaper.  If  the  intent  is  malicious,  the 
oofponition  must  be  liable  therefor,  as  it  is  for  other  tortious 
actsofitoagents,  done  within  the  scope  of  their  authority,  and 
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for  the  purposes  for  which  the  corporation  was  created  and  the 
a(;cnt«  were  employed:"  Hoboktn  PHmting  &  PtA,  C0,  v. 
ICiiAit,  35  Atl.  Rq>.  1053. 

According  to  the  G>urt  of  Appeals  of  Kansas,  (Northern 

Department,  W.  D.,)  a  cause  of  action  against  an 

AccTMi  •!    abstractor  of  titles  for  giving  a  wrong  certificate  of 

aciim'     ^'*^*  accrues  at  the  date  of  the  delivery,  and  not  at 

the    time  the  negligence   is  discovered  or  the 

damage  arises :  /^wide$tt  Lfom  Trust  Co.  v.  Wmlcwtt,  47  Pte. 

Rep.  8. 

The  Supreme  Couit  of  the  United  States  has  lately  held, 
that  Pub.  Stat.  Mass.  c.  157,  ||  96,  98,  Invalidating  transfera 

NatiMMi  ^^  property  made  with  a  view  to  preferring  credi- 
tors by  any  one  insolvent  or  in  contemplation  of 
I  •f'si^  insolvency,  when  that  &ct  is  known  to  the  tnuis- 
^"^  feree.  does  not  conflict  with  Rev.  Stat  U.  S. 
I  5 1 37t  which  grants  to  a  national  bank  the  right  to  hokl 
such  real  estate  as  "  shall  be  mortgaged  to  it  in  good  feith  by 
way  of  security  for  debts  previously  contracted,"  and  such  as 
"  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings ; "  and  that  it  does  not 
impair  any  function  of  national  banks  as  instrumentalities  of 
the  federal  government.  Such  banks  are  therefore  subject  to 
the  provisions  of  the  Massachusetts  statute:  MeQeUmm  v. 
CMpman,  17  Sup.  Ct  Rep.  85,  affirming  159  Mass.  363. 


The  Chief  Justice  of  England  has  ruled,  in  Tke  Qtuoi  v. 
Jameson,  [1896]  2  Q.  B.  425,  under  |  ii  of  the  Foreign 
fi^^^ig^^    Enlistment  Act,  1870.  which  provides  that :  "  If 
La«^       any  person  within  the  limits  of  Her  Majesty's 
AgaiMt      dominkMis,  and  without  the  license  of  Her  Mar 
rriraiijrsui*  jesty,  prepares  or  fits  out  any  naval  or  military 
expedition  to  proceed  against  the  dominions  of  any  friendly 
state,  the  following  consequences  shall  ensue :  (i)  Every  per- 
son engaged  in  such  preparation  or  fitting  out»  or  assisting 
therein,  or  employed  in  any  capacity  in  such  expeditkm,  shall 
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^3ty  of  an  oflcnce/'  if  there  be  an  unlawful  preparation  of 
^  ^^cpedition  by  some  person  within  Her  Majesty's  dominions, 
^  Any  British  subject  who  assists  in  such  preparation  will  be 
^^  of  an  oAence,  even  though  he  renders  that  assistance 
^^  %  place  outside  Her  Majesty's  dominions. 

The  Court  of  Appeals  of  New  York  has  adopted  the  strict 

'^^.  favored  by  the  weight  of  authority,  which  holds  that  a 

Stai  mim    public  officer,  on  the  ground  of  public  poIic>%  is 

^^*y^iir'  liable  for  public  moneys  entrusted  to  him,  and 

^"""^  lost  through  the  (ailurc  of  the  bank  in  which  he 

^^  <^x>sited  them,  though  he  was  not  negligent :  TUirngkasi 

^'  -*5»ia;  45  N.  E.  Rep.  375,  affirming  28  N.  Y.  Suppl. 

^^^^^^^<:^fding  to  a  recent  decision  of  the  Supreme  Court  of 
*3^1vania,  a  contract  between  railroad  companies  for  inter- 
change of  traffic  and  apportionment  of  earnings 
b  not  so  indefinite  in  its  terms  that  it  cannot  be 
i^g^rj^^^— i  enforced,   merely  because  the  exact  dctaib  by 
each  road  shall   receive  and  transport  promptly  the 
traffic,  and  the  manner  of  apportioning  the  earnings 
diileage  basis,  cannot  be  particularized  by  the  court: 
Z^^^'^^'^itmd  Valley  R.  R.  C^.  v.  G€ttyslmrg  &  Harrisburg  Ry, 
^C\^  ^  ^*  ^^  95^-    "^^^  "^  ^  accordance  with  the  ruling 
r^     ^^"^  Supreme  Court  of  the  United  States,  in  Umam  Pac.  R/, 
^  ^-  C,  R.  i.  &  P.  Ry.  Co.,  163  U.  S.  564.  i«96. 

^^  CkUmgo,  Buriington  &  Qmtuy  R.  R.  Co,  v.  AlilUr,  76 
^^  Rep.  439,  the  Qrcuit  Court  of  Appeals  for  the  Eighth 
Grcult  lately  ruled,  that  in  an  action  against  a 
railroad  company  by  one  of  its  employes  to  recover 
damages  for  personal  injuries  through  negligence, 
a  plea  that  the  employe  had  accepted  benefits  as  a 
nember  of  a  relief  association  organized  by  the 
under  an  agreement  that  he  thereby  relinquished 
Isf  fight  of  actioo,  docs  not  form  a  valid  delence  when  it  fiuls 
to  show  that,  if  the  assocntion  was  at  asiy  time  short  of  funds 
to  meet  in  obligatiofis  to  a  member,  that  member  couki 
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tain  an  action  against  the  company,  or  fails  to  set  out  the 
arrangement  between  the  company  and  its  employes  with  such 
fiiUness  and  certainty  that  the  court  may  be  able  to  see  that 
the  arrangement  is  iur  and  reasonable,  and  not  against  public 
policy,  nor  voidable  lor  want  of  valuable  consideration. 

The  concurring  opinion  of  Caldwell,  Grcuit  Judge,  is  worth 
quoting :  *'  Assuming  that  contracts  of  this  character  are  valid, 
this  case  is  rightly  decided  on  the  ground  stated  in  the  opinion. 
But  such  contracts,  in  so  (ar  as  they  attempt  to  release  a  rail- 
road company  from  liability  for  injuries  inflicted  on  its  employes 
through  its  negligence,  are  without  sufficient  consideration, 
against  public  policy,  and  void,  and  must  ultimately  be  so 
declared  by  all  courts."  This  dictum,  while  not  consonant 
with  the  weight  of  authority,  seems  founded  in  reason  and 
justice,  and  will  prevail  in  time.  The  current  of  opinion  is 
just  now  setting  the  other  way.    See  34  Am.  L  Rbo.  N.  & 

The  Supreme  Court  of  Appeals  of  Virginia  holds,  in 
accord  with  the  weight  of  decbion,  that  in  the  absence  of 
R«wMtf«.     express  authority  conferred  by  charter  or  by  gen- 
^H^f^^t    eral  law,  a  municipal  corporation  has  no  power  to 
cmpanomm  ofler  and  pay  a  reward  for  the  arrest  and  convic- 
tion of  persons  who  violate  the  criminal  laws  of  the  state ; 
that  such  authority  cannot  be  inferred  from  the  "  general  wel- 
fare  "  clause  of  a  charter,  the  matter  being  properly  a  subject 
of  state  and  not  of  municipal  jurisdiction ;  and  that  the  ofler 
by  a  city  council  of  a  reward  which  it  has  no  authority  to  pay 
is  mUra  twrr,  and  creates  no  obligation  enforceable  against  the 
dty :  Cttr  tf  Wifukister  v.  Rtdmond,  25  S.  E.  Rep.  looi. 


At  last  the  use  of  the  joumab  of  the  legislature  has  been 
acknowledged.  In  SiaU  v.  WtmMer,  (Supreme  Court  of  Wis- 
consin,) 68  N.  W.  Rep.  7S9»  '^  sw^ared  that  in 
the  bws  of  1895,  there  were  printed  two  statutes 
7U  numbered  asi  one  on  page  367,  the  other  00 
page  397.  The  firit  was  held  invalid,  because  it 
difiered  materially  from  the  engrossed  bill.   The  second  was 
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also  held  inx'aHd,  after  a  careful  investigation  into  its  legisla- 
tive huitory,  because  (i)  the  record  did  not  show  that  the 
legislature  ever  passed  it,  and  (2)  because  the  governor  ne\'er 
approved  the  bill  which  the  legislature  attempted  to  pass,  the 
statute  as  approved  and  printed  containing  amendnnents  which 
had  been  stricken  out  by  a  conference  committee  of  the  two 
houses. 

If  this  decision  is  correct,  the  doctrine  of  the  sacredness  of 
an  enrolled  and  approved  bill  Ls  nugatory ;  if  that  doctrine  is 
valid,  this  decision  is  wrong.  But  it  needs  no  microscope  to 
dncover  on  which  side  justice  lies,  when  the  e>'es  are  freed 
from  the  dust  of  legal  quibbling. 

TheSupremc  Court  of  North  Carolina  also,  hsis  recently  backed 
water  veiy  strongly  in  regard  to  the  sacredness  of  an  enrolled 
bill.  It  now  holds  that  when  a  state  constitution 
requires,  in  the  enactment  of  certain  laws,  that  the 
yeas  and  nays  shall  be  entered  on  the  journals, 
""*  those  journals  are  conclusive,  not  only  as  against 
^  printed  copy  of  the  statutes  published  by  authority  of  law, 
^  as  against  a  duly  enrolled  act :  l/nioM  Bk,  ef  Richmond  v. 
Cmmsaonen  cf  Town  cf  Oxford,  25  S.  E.  Rep.  966. 

This  is  a  very  important  recession  from  the  position  appar- 
^ly  taken  in  Carr  v.  Coke,  1 16  N.  C.  223,  1895,  whkh  pro- 
voked a  good  deal  of  discussion  about  a  year  ago.     The  court 
seems  to  feel  that  such  is  the  case ;  for  it  takes  great  pains  to 
point  out  the  distinction  between  the  two  cases,  and  carefully 
limits  the  effect  of  that  decision.     "  This  case  has  no  analogy 
to  Gifr  V.  Coke,  1 16  N.  C  223,  22  S.  E.  16.     That  merely 
holds  that  when  an  act  is  certified  to  by  the  speakers  as  hav- 
ing been  ratified,  it  is  conclusive  of  the  fact  Uiat  it  was  read 
three  several  times  in  each  house,  and  ratified :  Const  art.  1-2, 
i  2j,  and  so  It  is  here ;  the  certificate  of  the  speakers  b  con- 
cJushre  that  this  act  passed  three  several  readings  in  each 
house,  and  was  ratified.    The  certificate  goes  no  further.     It 
does  not  certi^r  that  this  act  was  read  three  several  days  in 
each  house,  and  that  the  yeas  and  nays  were  entered  in  the 
jounnls.    The  journals  were  in  evidence,  and  showed  affimiar 
tivciylothecoiitfary.''    This  opinion  was  delivered  by  one 
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of  the  judges  who  disaented  in  Ovr  v.  Cokt^  and  may  there- 
fore be  taken  as  authoritative  as  to  the  extent  of  that  decision. 
We  are  glad  to  know  what  it  does  mean ;  for  the  bmguage 
used  was  broad  enough  to  cover  anything— as  broad  as 
charity. 

The  Supreme  Court  of  Indiana,  following  Bering  v.  SUUi^ 
AaradMMt    141  Ind.  640,  1895,  holds  that  a  statute  which 

sc«i«te  purports  to  amend  a  repealed  statute  is  fn  tmU^ 
unconstitutional ;  but  that  if  the  rest  of  the  act  can  stand  alone, 
it  will  be  valid:  Snuih  v.  MeOmn,  45  N.  E.  Rep. 41. 

The  doctrine  that  the  amendment  of  an  act  already  repealed 
by  a  prior  amendment  is  a  nullity,  on  the  grounds  (i)  that  it 
is  a  nullity,  as  an  attempt  to  amend  that  which  has  no  exist- 
ence, and  (3)  that  if  it  be  attempted  to  uphold  it  as  an 
amendment  of  the  amendatory  act,  it  does  not  comply  with 
the  constitutional  provision  that  an  amendment  shall  refer  to 
the  original  act  by  its  title,  seems  to  be  peculiar  to  Indiana, 
where  it  has  been  persistently  adhered  to :  Drapir  v.  FaUty^ 
33  Ind.  465,  1870;  Board  v.  MarkU^  46  Ind.  96.  1874; 
Blakemarey,  DoUm,  50  Ind.  tSKt  1^7$;  Fcrdy.  Boektr,  53 
Ind.  395,  1876;  Ccwity  v.  RuskviUe,  60  Ind.  337,  1878 ;  Ni- 
black '^^  Goodman^  67  Ind.  174,  1879;  Braeam  v.  Boards  73 
Ind.  543,  1881  ;  Lawsam  v.  Debiais,  78  Ind.  563,  1881 ; 
Mclmtyri  v.  Afarim,  93  Ind.  193, 1883 ;  FtibUwum  v.  SiaU^^ 
Ind.  516,  1884;  Baring  yt.  State,  141  Ind.  640,  1895;  Siat^ 
Creek  Twp.  v.  Kabei,  (Ind.)  43  N.  E.  Rep.  559,  1896.  This 
view  wholly  disregards  the  obvious  reply  that  the  amendment 
may  stand  as  an  independent  enactment,  at  all  events,  the 
purpose  to  amend  being  rejected  as  surplusage,  and  that  the 
reference  to  the  title  of  the  original  act  sufficiently  indicates 
a  purpose  to  amend  that  which  takes  its  place,  the  date  being 
mere  surplusage ;  accordingly,  most  other  courts  have  taken 
a  common  sense  view  of  the  situadon,  holding  that  the  evi- 
dent intention  of  the  legishture  is  to  amend  the  amendatoiy 
sutute;  and  therefore  that  the  date  of  the  act  as  stated  should 
be  rqected  as  surplusage:  Siaie  v.  Warfard,  84  Ala.  t$, 
1887 ;  Harper  yt.  State,  (Ab.)  19  So.  Rep.  857,  1896;  Beu- 
seU  V.  faektanviiU.  19  Fla.  664,  1883 ;  Ccmm.  v.  Kemmtaam^ 
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143  Mass.  418.  1887;  People  v.  Upson,  79  Hun.  (N.  Y.)  87, 
1894 ;  or  that  an  amendment  docs  not  repeal  the  amended  act 
so  as  to  preclude  its  re-amendment :  Fletcher  v.  PreOher,  102 
CaL4i3,  1894;  Suae  v.  Brewster,  59  Ohio  St.  655.  1884. 
Of  course,  in  such  a  case  the  prior  amendment  is  repealed  by 
the  latter:  WUkinsou  s .  Ketler,  $9  Ala.  306,  1877;  Blokes, 
BrmektU^^J  Me.  28»  1859;  Kemurick  v.  Casdeman,  31  Ma 
App.  587,  1886.  An  express  repeal  of  the  orij^inal  statute 
repeals  the  amendment:  Greer  y.  State,  32  Tex.  588,  1858. 

The  Supreme  Court  of  New  York,  (Appellate  Division, 
Seoond  Department,)  has  very  wisely  decided,  that  the  penalty 
for  refusal  to  give  a  transfer  to  "any  passenger 
desiring  to  make  one  continuous  trip**  between 
any  two  points  on  a  street  railroad  system,  imposed 
by  the  Laws  of  New  York  of  1892.  c  676.  |  104, 
t  be  recovered  by  one  who  demanded  a  transfer  with  the 
sole  object  of  recovering  for  refusal:  Meyers  v.  Brooklyn 
Heigkis  R.  H.  Co.,  41  N.  Y.  Suppl.  798. 


A  joint  action  will  not  lie  against  the  separate  owners  of 
dogs  which  unite  in  destro>ang  the  property  of  a  third  person. 

Each  person  is  liable  only  for  the  damage  done 
7ut     by  his  own  dog,  and  not  for  that  which  is  ckme  by 

the  dogB  which  do  not  belong  lo  him.  This  rule 
applies  to  all  cases  of  trespass  by  animals.  "The  reason 
which  makes  one  who  personally  akis  in  or  about  the  wrong 
done  by  another  liable  for  the  whole  amount  of  the  injury  done, 
does  not  apply  in  a  case  like  that  under  consideration.  In  the 
caseof  a  joint  tort,  each  offender's  liability  arises  out  of  thefiul 
that  hb  participation  in  the  wrongful  act  was  voluntary  and 
jqtTH^^ial ;  and  the  law,  as  a  punishment  for  his  wrongdoing, 
as  well  as  for  the  protectfon  of  the  rights  of  the  injured  party, 
makes  Urn  answerable  for  all  the  consequences  of  that  act 
But,  in  dw  case  of  animals  whkh  wander  oflTand  unite  m  per- 
petrjUog  miscliief,  there  is  no  actual  culpability  on  the  part 
cfthdrownen.   Liability  hi  such  a  case  only  cxisU  by  reason 
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of  the  negligence  of  the  owners  in  permitting  thdr  animals  ta 
stray  away  and  commit  the  depredations,  and  it  has  therefore 
always  been  held,  when  the  question  has  come  before  the 
courts,  that  joint  action  will  not  lie  against  separate  owners  of 
dogs  which  unite  in  committing  mischief: "  Stati  v.  IKm/, 
(Supreme  Court  of  New  Jersey,)  35  Atl.  Rep.  654;  citing 
Dennf  V.  CorrcU^  9  Ind.  72,  1857 ;  Buddingtom  v.  Shearer,  20 
Pick.  (Mass.)  477,  1838 ;  VanStcenlmrgh  v.  Tobias,  17  Wend. 
(N.  Y.)  562.  1837 ;  Auekmufy  v.  Ham,  1  Denio,  (N.  Y.)  495, 
1845 ;  ParUmkeimer  v.  Van  Order,  30  Barb.  (N.  Y.)  479, 
1855  ;  Adofns  v«  Haii,  2  Vt.  9,  1829. 


The  beneficiary  in  a  life  insurance  policy  procured  with 

stolen  moneys  is  not  an  innocent  third  person  as  against  the 

Traat.       person  from  whom  the  moneys  were  stolen,  but 

P«M»wfi    takes  the  policy  subject  to  the  means  by  which 

•ffty.  Lift     it  was  procured ;  and  when  the  premiums  on  a 

PmiMM    P®'*^  *"*   P*"**  ^^  stolen   moneys,  and   the 

piydwMii     amount  of  the  thefts  equal  the  amount  of  the 

•mmMm^jt  poii^^  ^1,^  person  from  whom  the  moneys  were 

stolen  is  entitled  to  the  proceeds  of  the  policy :  De^m  v. 

H.  B.  Qo/Kh  C$.,  (Supreme  Court,  Trial  Term,  New  York 

County.)  41  N.  Y.  Suppl.  839. 


When  a  loan,  payable  in  monthly  instalments,  niduding 
interest  due  at  the  time  of  payment,  b  made  at  the  highest 

itoary  legal  rate  of  interest,  and  notes  are  given  for  each 
instalment,  including  the  interest  due  at  the  maturity  of  each 
note,  the  &ct  that  the  notes  provklc  for  interest  after  maturity 
in  case  of  default  does  not  render  the  loan  usurious,  since,  if 
the  notes  are  paid  at  maturity,  the  contract  is  legal,  and  there- 
fore the  de&ult  of  the  borrower  will  not  make  it  illegal :  Oider 
V.  Sam  Amiomo  Real  EttaU,  Bdg.  &  Loam  Aum,,  (Court  of 
Civil  Appeab  of  Texas,)  37  S.  W.  Rep.  237. 


In  a  proceeding  in  equity  to  remedy' a  mistake  made  by  the 
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loreman  of  the  jury  in  announcing  the  verdict,  the  jurors  are 
competent  witnesses  to  prove  that  the  verdict  as 
read  out  by  the  foreman  was  not  tlieir  verdict, 
but  the  result  of  an  oversight  on  hb  part :  Ham» 
ktarg-Brcnun  Fire  Ins,  Co.  v.  Pelzer  Mfg,  CV..  (Circuit  Court 
of  Appeals,  Fourth  Circuit,)  ^(^  Fed.  Rep.  479. 


According  to  a  recent  decision  of  the  Supreme  Court  of 
Illinois,  a  parol  contract  to  make  no  will  that  will  deprive  one 
of  property  which  she  would  take  as  heir  if  there 
was  no  will,  having  relation  to  real  estate  and 
personalty  and  being  within  the  statute  of  frauds 
as  to  the  former,  is  indivisible,  and  therefore 
wholly  void  ;  and  the  legal  adoption  by  a  grand- 
mother of  her  deceased  son's  only  daughter,  as 
her  cywn  child,  is  not  such  a  part  performance  as  will  take 
such  a  contract  out  of  the  statute :  DicktH  v.  McKimlaj^  4S  ^ 
E.  Rep.  134. 

In  another  case  before  the  same  court,  Lawrence  v.  SmiUi 

45  N.  E.  Rep.  259,  a  testator  had  bequeathed  the  bulk  of 

wiMhwiit     ^^  estate  upon  trusts  which  were  declared  void 

■■•^       as  violating  the  rule  against  perpetuities.     By  a 

clause  in  the  will  he  disinherited  one  of  his  chil- 


^"'"  dren ;  but  it  was  held  that  that  disheritance  could 
not  aflect  the  right  of  the  child  to  share  in  that  portion  of  the 
estate  as  to  which,  by  reason  of  the  invalidity  of  the  trust,  the 
testator  died  intestate. 


The  Court  of  Appeab  of  Colorado  has  lately  held  that 
when  a  corporation  maintains  a  hospital  for  the  treatment  of 
its  employes,  which  b  supported,  either  in  whole 
or  in  part,  by  contributions  reserved  from  the 
wages  of  the  employes,  the  relation  of  physician 
and  patient  exbts  between  the  surgeon  in  charge 
of  the  hospital  and  an  employe,  who  b  treated  by 
htm  for  an  injury ;  and  the  surgeon  b  therefore 
competent  to  testify,  except  with  the   consent  of  the 
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patieiit.  as  to  any  infonnatioii  regarding  the  hjufy  aoqinred 
by  leason  ofhis  attendance  on  the  patient:  Cdtrmd^  Fkii  &^ 
hm  C0.  V.  Cmmmtigs,  46  Fm.  Rc|».  8/$. 

Afiiiwm  Sammrt. 
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Civil  JuDKHAL  Statistics.  The  recent  publication  for  Ru-lia- 
aaent  of  Put  II.  of  the  judicial  Sutistics  for  England  and  Wales  for 
18949  cotitled  Civil  and  Judicial  Statistics,  contains  many  vahuible 
frets  as  to  the  amount  of  litigation  in  England  for  the  past  thirty 
years.  A  caicful  introduction  by  Dr.  Macdonnell  reviews  the 
•abfcct-matter  contained  in  the  subjoined  tables  and  diagrams. 
Tboogh  he  shows  that,  in  proportion  to  the  |x>pulation,  more  busi- 
BOS  is  done  by  the  Appellate  Courts  in  England  than  by  the 
Supreme  Court  of  the  United  States,  he  does  not  furnish  us  with  any 
rtatistics  as  to  our  sute  courts,  and  theiefoie  we  have  no  meant  of 
detennining  the  relative  litigious  propensities  of  the  two  nations. 

It  would  be  picsnropcaous  in  a  foreigner  to  attempt  to  dnw 
eoBdnrioas  from  these  statistics,  without  an  undeistanding  of 
Eaglish  Judicial  eondltioiii^  but  there  are  several  focts  we  may  note 
Witt  interest. 

Id  pgppofttoe  to  the  population.  Dr.  Macdonnell  shows  that  liti- 
ptta  IB  Ei^^lBnd  is  slowly,  but  steadily,  decreiaing,  this  iact  being 
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attributable  in  tome  measure  to  the  growth  of  arbitiation.  The 
number  of  appeah,  however,  has  gieatly  increased,  and  the  general 
drift  of  bujiinem  has  been  away  from  the  Queen's  Bench  Division  to 
the  County  courts.  Dr.  Macdonnell  estimates  the  plaintiff  *a 
chances  of  recovery  as  three  to  one,  and  in  criminal  cases  the 
Crown's  chances  as  tour  to  one,  in  view  of  which  (acts  it  seeoM  verjr 
crctliuble  to  the  honcNty  of  the  English  people  that  litigation  is 
steadily  on  the  decline. 

'I1ie  iNisinea  of  the  divorce  courts  has  perceptibly  increased  since 
1858;  but  the  most  striking  fact  is,  the  marked  decrease  in  all 
couru  of  the  number  of  jury  trials.  In  the  past  sixteen  yean  in  the 
Queen's  Bench  Division,  they  have  decreased  from  ninety-two  to 
fourty-scven  per  cent,  of  the  cases  decided. 

Finally,  we  may  note  as  a  mark  of  the  advance  of  dviliaatioa, 
that  crimes  of  violence  are  steadily  diminishing,  and  that  in  their 
place  people  are  seeking  redress  by  litigation,  as  evidenced  by  the 
contemporaneous  increase  of  suits  for  perMHial  torts.  If  litigation 
is  suppbnting  crime,  and  amicable  arbitration  between  nationi 
and  lictween  individuals  is  to  supplant  contentious  litigation  and 
internecine  war,  are  we  not  really  making  steady  piogicM  toward 
a  Utopian  society  ? 


FoRORD  Endorsements.  A  decision  by  the  Court  of  Appeab 
of  Indian  Territory,  Green  v.  Pmreeti  Nat.  Bank,  37  S.  W.  50 
(1896),  deserves  commendation  on  account  of  the  clear  reasoning 
of  the  court,  and  should  be  specially  noticed  in  view  of  Mr.  Jot- 
tic  Matthew's  recent  opinion,  L^ttdon^  etc,^  Bank  v.  BankefLher* 
/«W,  12  B.  D.  7  (1896),  reaching  a  contrary  Gonclusioo  through  a 
misapplication  of  prior  decisions.  The  Purcell  Bank  receivwl  a 
check  from  Green  for  collection.  The  drawee  bank  in  New  York 
honored  the  check,  and  Green  was  paid.  The  payee's  name  hav- 
ing been  forged,  the  Purcell  Bank  repaid  the  drawee  bank  the 
amount  of  the  check,  without  notifying  Green  of  the  forgery. 
About  three  months  later,  the  bank  received  another  check  from 
Green,  collected  it  and  accredited  the  proceeds  to  the  amount 
previously  paid  Green  on  the  forged  check.  Green  thereupon 
sued  for  the  amount. 

'llie  court  refused  a  recovery  on  the  ground  that  Green  had  no 
title  to  the  forged  check,  hence  could  claim  nothing  under  it. 
*'  In  bw  he  was  charged  with  the  knowledge  of  the  N>rgery,.the 
beneficiary  of  which  he  became  by  his  own  acta.  He  stood  in  the 
forger's  shoes,  and,  however  innocent,  he  may  have  been  in  fret, 
yet  in  law  having  received  the  stolen  goods,  he  acquired  no  better 
title  than  the  thief  himself  would  have  had." 

In  the  Eoglish  case  plaintiff  bank  was  dawee  of  a  bill ;  the 
payee's  name  was  forged,  but  throqgh  ignorance  of  this  fret,  the 
plaintiff  paid  the  bill  to  defendant.  Some  monthi  afterward  the 
foigery  was  discofcied,  and  this  suit  bm^ht.    Mr.  Joslice  Matfaew 
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refused  a  recovery  upon  the  ground  that  "  when  a  bill  becomes  due 
and  is  presented  for  [)a}-nient  the  holder  ou^^ht  to  know  at  once 
wrhethcr  the  bill  is  going  to  be  |iaid  or  not.  if  the  mistake  is  dis- 
froveted  at  once,  it  may  be  the  money  can  lie  recovered  back ; 
but  if  it  be  not,  and  the  money  is  |>aid  in  good  faith,  and  ia 
leceivcd  in  good  iaith,  and  there  is  an  inten-al  of  time  in  which 
the  position  of  the  holder  may  be  altered,  the  principle  seems  to 
a|>ply  that  money  once  paid  cannot  be  reco\'ered  bock.**  lliis 
princripic  is  deduced  from  cases  like  Gh'ks  v.  MastfrmaK^  9  H.  & 
C.  902,  and  Price  v.  Xmi,  3  Burr.  1355,  where  a  forged  drawing, 
iiifttea«l  oC  a  forged  endorftrment,  was  before  the  court. 

With  deference,  it  is  suggested  that  this  principle  is  entirely 
inapplicable  to  a  rase  where  a  defendant  desires  to  hold  funds 
ohcmincd  upon  an  instrument  to  which  he  had  no  title.  However, 
it  mmy  be  justified  by  commercial  necesaity  in  cases  where,  owiQg 
CO  9L  forged  drawing,  no  contract  existed. 

As  long  ago  as  1H41  the  Supreme  Court  of  New  York,  per  Mr. 
Justice  Cowen,  permitted  a  recovery  in  Canal  Bank  v.  Bank  pf 
A/A^MWf  I  Hill,  287,  a  case  not  distinguishable,  in  fact,  from  the 
Eai^lish  case. 

TTie  principle  of  the  Indian  Territory  court  has  been  recognized 
in    Pennsylvania:  Chamhtrs  v.  Uniom  Bank,  78  Ka.  205  (1875). 
mlso  Keener  on  Quasi  Contracts,  1 54,  note. 


Railways  ;  NEfaj(;ENCE  ;  DtTv  to  Trespassers,  llie  dissent 
of  Magrudcr,  C.  J.,  in  the  bte  case  of  IVahash  R.  R,  O.  x./pnet, 
( 45  N.  K.  50)  Supreme  Court  of  Illinois,  while  taken  on  a  point 
of  pleading,  marks  an  attempt  to  escape  the  conse<|uences  of  the 
Illinois  rule  on  the  subject  of  duty  to.trrspasisers  on  railroads. 

Xhe  material  (acts  were  that  a  child  was  injured,  while  walking 
on  the  track,  in  a  manner  and  for  a  pur]XMe  puruied  by  many  of 
tKe  community  and  sanctioned  by  a  usage  of  twenty-five  yean. 
The  railroad  comjany  sought  to  escape  liability  for  its  servant's 
allcs^  ^'^^^  ^  ^^'^t  ^^  ^^^  ground  that  plaintiff  was  a  trespasser. 
To  this  view  the  majority  of  the  court  inclined. 

The  Jurisdictions  adopting  the  Illinois  view  hold  that  the  mil- 
road  never  has  any  duty  toward  persons  found  on  its  tracks  other 
than  the  duty  to  avoid  wilful  injury,  unless  those  persons  have  been 
positively  invited  by  the  railroad  company  to  go  upon  its  tracks. 
They  dnw  a  shaip  **  distinction  between  cases  where  there  is  a 
mete  naked  license  or  permission  to  enter  upon  or  pass  over  an 
estate  and  cases  where  the  owner  or  occupant  holds  out  any  entice- 
ment, allumnent  or  inducement  to  persons  to  enter  upon  or  pass 
over  his  property:  "  Rjr.  v.  Btk/emrr,  139  Ills.  596  (1892).  The 
view  which  ia  Ibund  in  the  majority  of  American  jurisdictions  is 
clearly  cipfcned  by  Boggi,  P.  J.,  in  the  decision  of  this  same  case 
ia  the  appellate  oonrt  :  123  lUs.  i  >S  ( >^3)-  "  ^^^  ^  °^  ^^^^ 
that  this  cvJdcoce  waa  admitted  for  the  purpose,  as  is  supposed,  of 
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csttbliahing  a  Icgil  right  in  the  pUuntiflT  to  be  npcm  the  tnck ;  iti 
adroisBion  was  proper  for  another  purpoK.  ...  If  the  evidence 
.  .  .  tended  to  show  that  perKNis  were  likely  to  be  upon  the  track 
at  the  time  when  and  at  the  place  where  the  appellee  was  injared, 
and  that  the  company  had  notice  thereof  and  had  reason  to  antici- 
pate the  presence  of  persons  there,  though  trespassers,  then  .  .  . 
the  evidence  was  competent** 

This  theory  does  not  require  the  railroad  constantly  to  eacrciae 
vigilance,  in  order  to  ascertain  whether  the  track  is  free ;  the  com- 
pany is  not  required  to  anticipate  the  presence  of  any  unauthorised 
persons  upon  its  tracks,  in  the  absence  of  knowledge  or  notice. 
'*  The  degree  of  care  required  in  the  opeimtion  of  trains  is  pro- 
portioned to  the  danger  likely  to  result  therefrom :  *'  Texas  ^  P, 
R,  O.  V.  WMiHs,  s6  S.  W.  760  (1894). 

This  is  the  rule  followed  in  New  York,  Pennsjrlvania,  Missouri, 
PoweUy,  R,  C^.,  59  Mo.  Ap.  6s6  (1894) ;  Wisconsin, /M«i»«  v. 
R.,  86  Wis.  63,  56  N.  W.  i6t  (1893),  and  most  of  the  western 
States.  The  Massachusetts  view  is  somewhat  uncertain.  In 
Chefury  v,  FUeMurg,  etc.^  R,,  160  Mass.  sit,  it  was  hehi  that  the 
existence  of  a  license  by  acquiescence  to  cross  at  a  private  way  was 
a  question  for  the  Jury.  The  Illinob  nile  prevsib  in  Alabama  and 
a  few  other  States. 

The  lifst  case  in  Illinois  Uying  down  the  rule  now  followed  in 
that  Sute  was  R.  v.  Gcd/rey^  7 1  Ills.  500  ( 1874).  This  case  (which 
did  not  go  quite  the  length  of  the  principal  case,  since  the  decision 
was  based  partly  on  the  contributory  negligence  of  the  piaintiir ) 
seems  to  have  been  decided  largely  on  the  authoiity  of  the  Penn- 
sylvania cases  of  R.  v.  Humnui^  44  Ps.  375,  and  GiUis  r,  R,,  59 
Ps.  129.  In  R,  V.  Hummel^  Strong,  J.,  employed  what  is  now 
genersUy  regarded  as  a  mistaken  analogy  in  the  following  language : 

"  lliere  is  as  perfect  a  duty  to  guard  against  accidental  injury  to 
a  night  intruder  into  one's  bed-chamber  as  there  is  to  took  out  for 
trespasseis  upon  a  railroad  where  the  public  has  no  right  to  be." 
llie  Supreme  Court  of  Nebrsska,  R,  v.  Wym^re^  40  Neb.  645,  58 
N.  W.  tiao  (1894),  refused  to  folkyw  this  ruling. 

This  expression  of  Mr.  Justice  Strong  was,  nevertheless,  quoted 
with  approval  by  Sharswood,  J.,  in  Giliisy.  R.  (ji^ins),  and  the 
latter  judge  on  the  authority  of  R,  v.  Hummel  (iir/fw)  dissented  ia 
Kay  V.  P,  R.  Ce.,  65  Fk.  S69  (1879).  It  was  heU,  in  this  case^ 
distinguishing  and  virtually  overraling  R,  v.  Hummei^  (at  least 
so  iar  as  it  was  made  use  of  in  the  Illinois  cases),  that  if  a  railrond 
company  allowed  the  neighboring  population  to  nse  its  tiacka  as  a 
way,  the  presumption  of  a  clear  trsck  could  not  arise  aa  in  other 
paru  of  Uie  road,  and  that  greater  precaution  waa  neoessaiy  under 
these  circumstances  than  elsewhere.  To  the  same  effect  is  Tv^ 
V.  CanaiCf.,  113  Fk.  i6a  (1886). 

The  Illinois  courts  continue  to  cite  R.  v.  Hmmmei  (ii^»«)  and 
Gistei^,  ^.  (jy/ns),  as  thoi^h  they  embodied  the  IVnoaylvaaia 
law  on  the  subject  - 
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Wiljj^.^iwfmc  Court  of  Washington,  in  a  case  almost  on  all  foun 

{luJJ^  \nvscnt  one,  JKfi/A  v.  l/nitm  /?</»»/ CV.,   13  Wash.   525 

tK^/r^^ve  gone  into  a  most  elaborate  and  exhausti^-e  survey  of 

Hi^.  iljf^fi'icst  and  have  reached  a  conclasion  contrary  to  that  of 

Oi"'**^'* court.     It  is  interesting  to  observe  that  Hoyt,  C.  J., 

dm^  or  ^  *^  ground  that  he  can  sec  no  difference  between  the 

l|^-    ^  'ailroad  to  trespassers,  and  that  of  any  other  land  hokler. 

'*^^  d  ^'^^^  '*  surely  a  false  one.     Ceruinly  a  railway  i/<vj  owe 

//jjljj    ^y  ^  caution  toward  persons  nhosc  presence  on  the  track 

jnL^^      ^^^n  to  anticipate.     Common  justice  and  humanity  demand 

^^^  ^ /^ai/road  use  a  greater  degree  of  rirc  in  a  crowded  country 

ir^ri^  it  knows  that  tres|iassers  are  likely  to  bo,  than  in  lonely  and 

nr»fire<f^nt^  places.     To  this  demand  the  great  majority  of  author- 

iei^sm  >^esfx>iid,  and  the  Supreme  Court  of  Illinois,  when  it  frees  the 

faiIrtoa<i  in  such  cases  from  liability  for  all  negligence  except  such 

^*^^  «r^^**^  ^  ^^'^  **  '''*'  amount  to  wilfulness,  announces  a  rule  of 

\ar  w-AacrH   few  jurisdictions  approve. 


uj  ^^^''-■^•''^-REXcr.  WITH  Trade  Marks — When  iKjiNcrtON  will 
]U>,  ^^^'^  VED.  In  the  case  of  La/eau  et  ai.  v.  Weeks^  Pa.  Adv. 
t)u('^^y  »  ^'ov.  1896,  177  Pal.  412,  complainant  filed  a  bill  praying 
rw»^|l^  ^Ivfendant  be  restrained  from  fraudulently  making  use  of  a 
Qi^^  ?  .  ^s^de  mark,  which  complainant  alleges  is  an  infringement 
^'^li'C^c  own,  which  is  registered  and  thus  described  in  the  I'iatent 

lcit(^^^-  ••Our  trade  mark  ronMsbt  of  the  lettcre  1*.  C.  W.     These 

Cfcur-^j^^^^^c  generally  been  arranged  as  shown  in  the  accompanying 
^f^  u^^^^^v  ■»  which  they  appear  as  script,  printed  in  a  horizontal 
Vt^j^****!  a  background  of  any  suiubk;  color  ;  but  other  forms  of 
»il|j,j^^  **ijy  be  employed,  or  they  may  be  differently  arranged, 
gg^^Jr!?5^     vnaterially  altering  the  character  of  our  trade  mark,  the 

Q^r|J^  features  of  which  are  the  lettere  P.  C.  W." 
Q^^r^t^lainant  had  been  engaged  for  a  long  number  of  years  in 
^g^^  ^^^^uring  candies  and  his  goods  had  obuined  a  high  repuu- 
n^L  ^^^^n  the  defendant  entered  the  business  and  registered  a  trade 
a  ^.  5*^«M»t>ng  of  the  letters  W.  H.  W.,  to  be  printed  in  script, 
|p^^  *^*t/^p  on  a  dark  ground.     It  appeared  that  in  both  cases  the 

j~*^  ^tre  the  initials  of  the  founder  of  the  business. 
li^^^^tdition  to  these  &u;ts,  the  master  found  that  the  defendant 
tT^j^^^en  a  manufacturer  and  commission  merchant  in  the  candy 
•olJJ^  That  in  the  latter  capacity  he  had  handled  the  plaintiffs 
he^^  UU  within  a  short  tinte  before  the  bringing  of  this  soit,  when 
dM«^^  comroenoed  manufacturing  on  a  larger  scale  and  given  up 
lli^  ^Jl^  vilb  the  plaintiff,  lliat  at  this  time  he  had  ceased  to  use 
aci^JJJ^^^kings  formerly  employed  by  him  ujjon  his  boxes,  and  had 
ptiJ!^^^  in  all  respects  those  of  the  plaintiff.  The  latter  had 
gt,^^*^  the  letters  P.  C.  W.,  in  script,  in  white,  on  a  red  back- 
^^^^,  upon  a  label  which  was  pasted  on  the  boxes.  The 
^^^•^d^nt  pwtcd  similar  labekt  with  the  letter*  W.  H.  W.  upon 
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•imihur  boxes.  The  plaintifT  had  invented  names  for  diflerent 
varieties  of  his  goods  which  defendant  also  co|>ied,  printing  them 
upon  the  ends  of  the  lioxes  in  a  like  style  with  that  in  ine  by 
plaintiflT.  'Ilie  arrangement  of  the  candies  was  also  imitated,  aa 
was  their  sixe,  shape,  and  color.  l*he  defendant,  upon  being 
notified  that  he  n-as  infringing  the  plaintifls  rights  and  causing 
deception,  refused  to  change  his  methods. 

From  these  Cwrts  the  master  dren*  the  following  conclusions,  viz. : 
**  lliat  the  defendant's  trade  mark  and  label  bear  such  similarity 
of  appearance  to  tho!$e  of  the  pliintiflfs  as  to  !«  likely  to  deceive 
peisons  of  ordinary  intelligence,  measured  by  the  general  standard 
of  the  mass  of  people  dealing  in  and  buying  such  goods  and  using 
reasonable  care  and  caution."  .  .  .  "lliat  cases  of  actual 
deception  in  this  respect  have  taken  place."  .  .  .  And  "that 
the  design  on  the  part  of  the  defendant  in  adopting  and  using  the 
present  trade  mark  and  label,  and  Uie  use  of  the  boxes  and  pack- 
ages and  names  in  question  was  and  is  to  deceive  buyers  and  pur- 
chasers of  the  defendant's  goods,  and  to  enable  them  to  sell  their 
manufactures  on  the  strength  of  the  popularity  of  the  goods  of  the 
plaintiffs."  I1uit  though  "the  initials  P.  C.  W.  do  not  consti- 
tute a  valid  technical  trade  mark  in  the  sense  of  preventing  their 
use  by  defendants,  witkofit  intent  to  deceive^  of  the  initial  letten 
W.  H.  W.,  which  is  the  form  adopted,  and  which,  in  connection 
with  the  similar  style  of  the  packages,  names,  and  bbel,  bear  a 
ckMe  resemblance  to  the  initials  P.  C.  W.— yet  that  under  the 
(acU  of  this  case,  as  hereinbefore  found,  the  defendants  have  no 
legal  right  to  the  use  of  the  initiab  W.  H.  W.  in  the  form  and 
upon  the  style  of  label  adopted  by  them,  and  that  such  use  consti- 
tutes a  fraud  upon  the  plaintiffs,  against  which  they  are  entitled  to 
relief."  And  the  master  therefore  recommended  that  an  injunction 
be  gianted  restraining  the  defendant  from  printing  the  initiab  W. 
H.  W.  in  script,  in  white,  in  a  horizontal  line,  upon  a  red  back- 
ground, which  injunction  the  court  issued. 

On  review  by  the  Supreme  Court,  it  was  hekl  that  the  decree 
had  gone  beyond  the  phuntiflT's  claim.  That  the  defendant  had  a 
right  to  use  his  own  initials,  and  that  the  plaintiff  could  not  claim 
an  exclusive  right  to  the  use  of  any  particular  lines,  cotois,  or 
methods  of  packing  his  goods,  as  such  things  are  in  their  nature 
common  to  all  men.  That  it  was,  therefore,  apparent  that  pbuntifT 
had  no  valid  trsde  mark,  and  his  only  complaint  being  that  his 
trade  marie  had  been  infringed,  his  claim  was  fully  answered,  and 
the  tower  court  erred  in  giving  relief  in  such  a  case.  "  If,"  said 
the  court,  *'  the  defcndanU  are  really  attempting  to  sell  their  own 
confectionery  by  representing  it  to  the  public  as  the  production  of 
the  plaintiff,  this,  and  not  an  infringement  of  the  trade  maricy 
should  be  charged  in  the  bill  as  the  ground  of  relief." 

From  this  decision  three  judges  dissented,  Mitchell  J.  deliver- 
ing the  opinion  and  basing  it  upon  the  short  grcMmd  that  this  was 
a  clear  case  of  fraudulent  intent  on  the  part  of  the  defendant  to- 
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vrpmcnt  hb  own  fcoods  as  thoM  of  the  plaintiff' and  that  ei|aity 
•hoiild,  and  usually  did,  grant  relief  without  reference  to  the  Mrict 
<lorthne  of  trade  marks. 

'/Tie /general  nilc  seems  to  be  well  scttlcil  that  the  lettenof  the 
M^jhahct  arc  «oinnion  |>roperty,  ami  cannot  lie  exclusively  appro- 
/cUfcd  by  any  one  s«>  as  to  ]ircrcnt  their  tute  in  a  usual  and  krgttl- 
vate  way  \iy  otHeis  ;  and  that  one  niay  use  hiii  own  name,  thmigh 
it  W  td«ntiral  with  that  of  another  cnga^^ed  in  the  same  line  of 
bife!4ne>«k,  and  though  su«-h  lae  does,  in  ^t,  inflict  low  U|)on  that 
othci,  >vr.ii>'r,  nk\f.rtiif.i.ess,  in  both  instances,  to  the  qualifica- 
tion that  neither  tho  letters  nor  the  name  arc  so  used  as  to  ficactice 
a  Inwl  uixmh  the  rival  manufacturer  or  to  deceive  the  public.    'Iheir 
UK  must  lie  strictly  confined  to  the  pur]l0^e  of  indicating  the 
origin,  character,   i|U3lity  or  ownership  of  the  goods,   and   the 
weight  of  authority  seems  to  requin;  that  one  shall  exercise  great 
caution  to  {vrevent  injury  to  him  who  has  first  used  the  name  and 
cstablisihcd  its  reiNitation.     In  such  cases  the  intent  to  dccei«'e 
became  the  criterion,  and  this  being  prestent,  the  courts  will  enjoin 
the  nse  of  the  name. 

In  this  rase  the  plaintiiT  has  declared  for  an  infringement  of  hit 
trade  mark,  and  under  this  has  |MO>-cd  that  <iefendant  is  fraudu- 
lemly  selling  his  goods  as  those  of  the  plaintiff,  to  the  dece|ition 
of  the  public,  and  his,  the  pbintiff's,  injury.  'I'he  answer  of  the 
court  is,  that  pbintiff  has  not  the  exclusive  right  to  the  trade  mark, 
which  he  has  alleged.  Now  it  would  seem  that  as  between  two 
penoos  hairing  the  same  name,  Mtf/  one  who  has  esUblished  its 
icpQtation  in  the  business  Aas  a  prima  iai:ie  right  to  its  exclusive 
nse  as  a  trade  mark.  The  later  comer  may  indeed  show  that  he  a!so 
has  the  right,  but  his  claim  is  refuted  by  proof  of  his  bad  fiiith. 
It  is  too  well  settled  to  require  the  citation  of  authority,  that  where 
such  bad  laith  in  the  use  of  one's  name  is  shown  he  nay  lie 
Rstmined,  but  the  question  raised  by  this  decision  is,  as  to  whether 
the  injunction  will  be  granted  on  the  ground  of  infringement  of 
tnde  mark,  or  whether  the  bill  must  be  based  on  the  injury  which 
is  bcii^  wfooght  by  the  defendant's  deceit ;  and  the  cooit  have 
taken  the  btter  view. 

Since  the  rais^m  Xetre  of  trade  marks  is  so  to  chaiacteriie  one 
mam's  isoods,  that  they  shall  not  be  mistaken  for  those  of  another, 
'  and  to  prevent  the  fraudulent  representation  by  the  latter  that  his 
goods  are  those  of  the  former,  it  wouM  seem  Uiat  when  a  plaintiC 
has  diown  that  the  very  wrong  has  occurred  to  prevent  which  tvMle 
marks  were  created  and  proc^ted  by  the  conrts,  that  it  b  a  some- 
what technical  rule,  and,  (as  suggested  by  Mr.  Justice  Mitchell),  one 
■ot  supported  by  authority,  which  decides  that  icoovery  cannot  be 
had  becaose  the  bill  charges  an  interierenoe  with  the  trade  mark, 
and  not  an  interference  with  the  right  which  the  complainant  hii 
«^(hc  to  protect  by  the  nse  of  the  trMle  mark. 

The  master fovnd  that  the detodanthKi  and  was  perpetiatinga 
fand  vpOB  the  plaiatiff,  who  tbcrenpoa  wm  entitled  to  rebcf,  and 
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gnntiog  that  what  plaintiflT  called  his  tnMle  mark  wm  not  iralid  to 
all  partkulan,  it  at  leaat  mfficed  to  indicate  the  nature  of  the  fight 
cUtincd  and  the  icope  of  the  wrong  which  was  being  done;  and  the 
spirit  of  the  oomplaint  thus  being  shown,  it  wroold  not  have  been 
without  the  equitable  juriidictioo  of  the  oouit  to  do  Jnttice  between 
thepaitiea. 


BOOK  REVIEWS. 


Amuucan  and  Eni.lish  Deosions  on  Er^uiTY.  With  Notes  refer- 
ring to  the  Principal  Matten.  Annoted  by  Ardemus  Stewakt. 
Fint  Series,  Volumes  n.     Philadelphia:  M.  Murphy.'    1896. 

This  is  the  first  volume  of  this  series  edited  by  Mr.  Stewart,  and 
he  his  performed  his  work  in  a  very  creditable  manner,  llie  cases 
are  selected  with  discrimination,  and  edited  with  care.  The  notes 
are  foil,  and  add  to  the  practical  utility  of  the  volume.  Among  the 
matten  treated  of  is  the  question  as  to  whether  the  right  of  privacy 
dies  with  the  person,  raised  by  the  New  York  case  of  Sfkuy/fr  v. 
Qirtii.  There  is  an  excellent  note  to  Ik  n*  Dehs^  reported  also 
in  a  former  volume,  which,  together  ifrith  the  valuable  notes  to 
other  cases  reported,  makes  the  volume  on  the  whole  worthy  of 
distinct  commendation.  R,  li.  F, 


A  Treatise  on  the  Law  or  Circumstantial  Evidence,  l^y 
Arthur  P.  Will,  of  the  Chicago  Bar.  Philadelphia:  T.  &  J.  W. 
Johnson  &  Co.     1896. 

This  work  is  a  departure  from  the  usual  coune  of  book-making 
in  that  it  deab  with  circumstantial  evidence  alone  and  that  it  is 
essentially  a  case  treatment.  The  earlier  pages  of  the  volume  are 
devoted  to  general  statements  in  respect  to  evidence ;  this  part 
though  more  or  less  comprehensive,  is  briefly  put. 

The  subject  proper  is  one  which  is  perhaps  insufficient  in  sco|)e 
to  warrant  a  work  to  itself ;  yet  since  the  attempt  has  been  made, 
we  might  wish  that  that  It  had  been  done  in  a  diflferent  manner. 
The  chapters  consist  of  extracts  taken  from  opinions  in  cases, 
perhaps  between  three  and  four  thousand  in  number.  These  sute- 
roents  are  what  may  be  called  isolated  paragraphs,  rarely  lengthy, 
and  seMom  exhaustive.  The  volume  contains  neither  a  general 
treatment  of  the  subject  of  circumsuntial  evidence  nor  a  coin- 
prehensive  collection  of  cases,  'llicrefore  it  can  scareely  be  con- 
■idered  a  standard  work. 

C)n  the  other  hand  it  has  features  which  are  valuable  and  which 
make  it  an  interesting  and  instructive  book  to  be  read.  Besides 
the  general  introductions  to  the  chapteis  and  the  subsequent  case 
extracts,  thoe  are  analyses  of  about  a  dosen  cases  illuttrative  of 
criminal  poisoDiDg  and  force  of  circumstantial  evidence.  After  a 
leading  of  the  volume  one  feeb  that  the  occupation  has  been 
pleasant  and  profitable,  yet  the  judgment  will  more  than  probably 
be  ptaMd  that  the  work  is  not  an  authority. 

It  is  noticed  that  on  page  asi  the  sutement  is  set  out  that  a 
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companion  of  the  handwriting  of  a  disputed  docnment  with  hand- 
writing admitted  to  be  genuine  may  not  be  made  in  Bennqrlvania 
by  expert!. 

'lliii  lule  of  Uw  waa  luperMdcd  nearly  two  yean  ance  by  a 
lUtute  allowing  mch  oomparixon  [P.  U  1895,  page  69],  which 
enactment  ihouki  have  been  noted  both  for  purpose  of  practice  and 
to  ihow  the  tendency  of  kgiafauion  on  the  subject 

D,  P.  M. 


The  Law  or  Evidence.     By  Burr  W.  Jones,  of  the  Wisconsin 
Bar.     San  Francisco :  Bancroft-Whitney  Company.     1896. 

"  My  primary  object,"  writes  the  author  in  the  preface,  "haa 
been  to  furnish  a  convenient  text-book  for  tried  Uwyers,  suting 
tersely  the  lules  of  law  which  govern  in  the  trial  of  civil  cases." 
Viewed  from  this  standpoint  the  work  which  Mr.  Jones  has  brought 
to  the  ptofesNon  is  a  valuable  one.  A  busy  lawyer  can  reach,  by 
means  of  a  most  complete  index,  the  law  of  evidence  clearly 
suted,  the  latest  authorities,  and  many  references  to  the  annotated 
cases  and  aiticles  in  the  legal  reviews.  Moreover,  the  ground  pre- 
scribed is  fully  and  ably  covered,  although  it  is  to  be  observed  that 
if  the  scope  of  the  book  is,  as  the  author  says,  "  the  rules  of  law 
which  govern  in  the  trial  of  civil  cases  "  only,  a  discussion  of  Dying 
Declarations,  the  Right  to  Inspection  of  the  PerKm  and  of  Aiticla 
in  Criminal  Cases,  and  the  Rights  of  Accused  Penons  to  Refuse  to 
Testify,  is  out  of  place.  Having,  however,  enlarged  the  scope  of 
the  book  to  admit  of  a  consideration  of  these  subjects  one  would 
expect  to  find  a  statement  of  the  law  relating  to  ConfesHons,  which 
title  is  dismisKd  by  Mr.  Jones  as  **  belonging  more  properly  to  the 
criminal  law." 

The  arrangement  of  the  book  is,  in  wme  respects,  unfortunate. 
The  underlying  principle  of  the  whole  field  of  the  law  of  evidence 
is  that  of  relenincy,  a  discusuon  of  which  is  postponed  until  after 
the  subjects,  <*  Presumptions  "  and  "Judicial  Notice,  "  have  been 
dispos«cd  of.  When  the  subject  of  *'  Relevancy"  is  treated,  we  do 
not  find  the  <•  Res  Gestae  Rule"  until  five  chapten,  to  wit: 
«< Burden  of  Proof,"  "Best  Evidence,"  "Substance  of  the 
IsHie,"  "Admissions"  and  "Heanay"  have  intervened  in  the 
order  named. 

The  title  "  Presumptions  "  has  been  accorded  special^emphaais  by 
the  author.  In  the  two  hundred  pages  which  it  covm,  it  would 
seem  that  the  applications  of  the  genenU  rules  ha\x  been  almost 
unneccsttrily  multiplied.  In  some  instances,  the  illustnuiona 
would  more  naturally  ^1  under  a  dtscusiion  of  the  law  relating  to 
the  burden  of  proof.  An  example  of  thia  is  seen  by  referenoe'to 
paragraph  54. 

The  Chapter  on  "  Real  Evidence  "  ia  especially  interesting,  cov- 
ering as  it  does  a  field  which  is  entirely  overlooked  by  Stephen  and 
some  of  the  other  writeia.    The  Puol  Evidence  Role  is  Kkewiae 
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INCIDENTS  OF  IRREGULAR  INCORPORATION. 
Second  Paper. 

In  the  fonner  paper  an  attempt  was  made  to  state  the 
problems  which  grow  out  of  irregularities  in  the  organization 
of  corporations    and   joint-stock  companies.     The    various 
solutions  worked  out  by  the  courts  were  set  forth  and  some 
emphasb  was  laid  upon  tlie  tendency  (in  the  case  of  alleged 
corporations  as  distinguished  from  joint-stock  companies)  to 
confins  a  pbtntiflT  in  his  recovery  to  the  corporate  fund  instead 
of  permitting  him  to  recover  against  the  associates  as  partners. 
Another  phase  of  the  same  tendency  was  thought  to  be  dis- 
cernible in  that  class  of  cases  in  which,  where  the  corporation 
is  suing  as  a  plaintiflT,  the  courts  preclude  the  defendant  from 
taking  refuge  behind  an  irregularity  in  the  plaintiffs  corporate 
organization.    It  was  suggested  that  if  these  results  could  be 
asserted  without  qualification,  the    law  would  have  gained 
much—at  least  as  (ar  as  simplicity  of  statement  b  concerned. 
It  was  observed,  however,  that  suits  by  or  against  associates 
claiming  to  be  incorporated  are  still  likely  to  be  complicated 
by  a  consideration  of  the  degrees  of  compliance  or  non-compli- 
ance with  statutory  prescriptions  and  by  a  discussion  of  the 
amount  of  tuer  necessary  for  the  conception  of  a  i/!r  /acta 
coqporatkm.    The  justification  for  the  retention  of  these  com- 
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plicating  elements  was  found  in  the  prevalent  belief  that  the 
courts  must  in  this  way  discourage  the  usurpation  of  coiporate 
franchises  by  unauthorised  individuals  and  discountenance  the 
attempt  to  obtain  the  benefits  of  limited  liability  without  a 
corresponding  willingness  to  bear  its  burdens.  While  recog- 
nizing the  paramount  Importance  of  regubrity  in  corporate 
organization  and  the  great  dangers  attendant  upon  the  usurpa- 
tion of  corporate  power,  it  was  suggested  that  the  true  way  in 
which  to  reach  the  desired  result  is  to  develop  the  machinery 
for  checking  and  punishing  irregularity  and  usurpation  in 
proceedings  instituted  by  the  state  for  that  purpose,  as  d»tin- 
guisthed  from  the  introduction  into  private  litigation  of  a 
consideration  of  the  relations  between  the  corporation  and  the 
state.  In  the  pages  that  follow  it  is  proposed  briefly  to 
develop  the  thought  which  lies  at  the  basts  of  this  suggestion. 

The  suggested  theory  is  this :  Where  associates  hold  them- 
selves out  as  a  corporation  and  engage  in  business  as  such, 
they  shall  be  treated  as  a  corporation  in  all  private  litigation 
between  themselves  and  those  who  make  contracts  with  them 
in  the  course  of  the  business  in  which  they  are  engaged.  If 
the  associates  sue  as  a  corporation  upon  such  a  contract,  the 
defendant  cannot  set  up  the  irregularity  of  the  plaintifTs 
corporate  organization  as  a  defence.  If  they  are  sued  as 
partners,  they  may  defend  on  the  ground  that  the  plaintiflT 
contracted  with  them  when  they  were  doing  business 
as  a  corporation.  If  the  contract  is  made  pending  an  unexe- 
cuted intention  to  organize  as  a  corporation,  the  associates  are 
of  course  liable  as  individuals.  If,  however,  the  contract  h 
made  after  the  associates  have  assumed  to  organize  as  a 
corporation,  there  is  no  individual  liability  at  law,  even  if  the 
plaintiflT  did  not  in  fact  know  of  the  organization.  Not  only, 
however,  is  a  doing  of  business  without  compliance  with  the 
statute  to  be  made  punishable  at  the  instance  of  the  state,  but 
wherever  the  assertion  of  a  corporate  organization  amounts  to 
a  fraud  upon  creditors,  relief  may  be  had  in  equity  by  the 
aggrieved  creditor  against  all  those  who  used  the  corporate 
organization  as  a  means  of  fraud. 

The  basis  of  the  suggested  theory  is  not  in  any  sense 
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/^^W-    The  right  of  an  irregular  corporation  to  recover  in 
^1^1^  cannot  be  worked  out  upon  the  theory  that  the 
j/j^'^'^t  is  tst^pptd  from  denying  the  corporate  existence  any 
'S^  ''^•ui  it  can  be  said  with  accuracy  that  a  crcditor-plaintJAT 
^.     ^Pped  from  treating  the  members  of  an  irregular  corpora- 
Iq  f  b^  Partners.    It  is  difficult  to  find  the  elements  of  estoppel 
^.  ^*^**  cases.    The  basis  of  the  theory  is  eomtracl.     The 
eo  (Z^^^  ^^  (^  associates  acting  as  a  corporation  have  given 
c^^^  Entity  a  legal  existence  at  least  for  the  purposes  of  the 
io^^V^^    which  they  have  made  ;  and  it  may  be  said  of  the 
CQi)^    ^^^1  that  he  either  has  a  corporate  contract  or  he  has  no 
^tH^  ^'  ^'^*     '^  ^^  organization  is  inchoate :  that  is  to  say, 

^1^  ^^^cxiates  themselves  recognize  that  some  steps  are  yet 
*tei^  ^^^^cn  before  they  can  attain  corporate  existence,  it  should 
^^%^  ^^  %M  a  logical  conclusion  that  no  corporate  contract  can 
^^%.r-^^^^ther  party, by  supposition, intends  to  make  a  corporate 
"*^^    1^^"     ^^»  however,  the  contract  is  made  after  the  ansodatcs 
^"^^i^^^^^^un  to  do  business  as  a  corporation,  then  a  contract 
^^*^(H^^,^  ^tito  in  the  course  of  business  must  be  treated  as  a 
^v9^  \V  ^  contract,  for  there  is  no  intention  upon  their  part  to 
^^^^tnselves  individually.     It  is  of  the  essence  of  the  aug- 
«|JI^Sb&  theory,  however,  that  the  adoption  of  a  corporate  form 
t  ^ganization  :»houId  be  susceptible  of  treatment  by  a  court 
^  equity  as  being  itself  a  fraud  upon  creditors,  in  cases  in 
^tiicb  the  usual  imUcia  of  fraud  are  present  and  the  creditors 
liave  in  fiict  suficred  damage.     If  a  corporation  is  organized 
'  without  paying  into  its  treasury  in  cash  the  percentage  of 
capital  required  by  the  act,  the  fiict  of  non-compliance  with  the 
statutory  provision  will  be  of  itself  a  ground  for  the  with- 
jiawal  by  the  state  of  the  corporate  privilege  which  the 
associates  have  abused.     As  between  the  corporation  and  an 
jndivklual,  however,  the  non-payment  of  the  required  percent- 
age will  in  no  sense  give  to  the  individual  a  right  to  treat  the 
cootnict  which  he  has  made  as  being  other  than  a  corporate 
contract.     If  he  can  show  that  the  associates  have  acted  in  bad 
/^th  and  that  he  has  actually  been  prejudiced  by  thdr  conduct, 
lie  can  have  recourse  to  an  unlimited  liability  in  equity  by 
treating  the  corporate   organization  as  a   mere  device  put 
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forward  to  hinder  and  delay  creditors.  In  other  words,  he 
will  be  in  all  cases  confined  to  his  contract  rights  unless  the 
C&cts  are  such  that  he  can  show  himself  entitled  to  file  a  bill  to 
obtain  some  recognised  form  of  equitable  relief.  There  will 
no  longer  be  room  for  a  discussion  in  private  litigation  of  the 
extent  of  compliance  or  non-compliance  with  statutory  require- 
ments. There  will  no  longer  ht  a  place  for  a  consideration  in 
private  litigation  of  what  does  and  what  does  not  amount  to 
MSfr  of  corporate  privileges.  The  only  question  for  considera* 
tion  will  be  the  question  whether  the  associates  have  or  have 
not  in  good  £uth  assumed  to  act  as  a  corporation.  If  they 
have,  no  liability  can  be  enforced  except  liability  upon  the 
corporate  contract  If,  on  the  other  hand,  what  they  have 
done  has  not  not  been  done  in  good  laith,  an  injured  plaintifr 
has  all  the  rights  which  belong  in  equity  to  victims  of  a  fraud 
upon  creditors. 

If  instead  of  a  case  of  irregular  organization  it  appears  that 
the  asssociates  have  regularly  organised  but  have  in  reality 
used  the  ooiporation  law  as  a  device  to  enable  a  sole  trader  to 
obtain  limited  liability,  it  »  sufllciently  obvious  that  the  sug- 
gested theory  places  no  obstacle  in  the  way  of  a  solution  of 
the  problem.  The  theory  deals  with  the  relations  between  an 
individual  and  a  corporation  where  the  corporation  is  so 
irregularly  organised  tliat  'the  state  may  proceed  against  the 
associates  if  it  sees  fit  to  do  so.  In  the  case  now  put,  however, 
the  state  has  by  supposition  no  rights  against  the  assodatet 
because  the  associates  have  complied  with  the  requirements  of 
the  law.  If  the  associates  have  satisfied  the  conditions  imposed 
by  the  state,  a/orHori  they  are  exempt  from  attack  at  the  suit 
of  private  individuals.  This  seems  to  be  the  true  explanation 
of  the  case  of  Broderip  v.  Sal^mam  [Salaman  v.  Saiamam  &  Co, 
Limited  and  Crau  Appeatf  recently  decided  by  the  House  of 
Lords.  Readers  of  the  former  paper  will  recollect  that  the 
decision  of  the  Court  of  Appeal  in  this  case  was  commended 
by  the  New  York  Tmts^  while  the  decision  of  the  House  of 

*75  Uw  Timet,  416^  (1897).  The  dcdifcNi  in  the  Cooit  of  Appeal 
(which  wu  fweiMd  hj  the  HouM  of  Loids)  It  reported  la  7s  L.  T.  Rep. 
7SS,  and  In  a  Ch.  Dlv.  (1893)  313.  The  Comt  of  Appeal  hod  aOnaad  as 
order  of  Wil»amt,  J.  lepmtcdla  7s  L.  T.  Rep.  s6i.^^ 
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Lords  was  critidsed  as  conferring  upon  traders  an  "  unlimited 
aathority  to  cheat." '  It  is  submitted,  however,  that  there  is 
no  escape  from  the  conclusion  that  the  decision  of  the  House 
of  Lords  yns  correct.  The  facts  of  the  ca.^  are  thus  stated 
by  Lord  Herschell  at  page  432 :  *'  By  an  order  of  the  High 
Court,  which  was  affirmed  by  the  G>urt  of  Appeal,  it  was 
declared  that  the  respondent  company,  or  the  liquidator  of 
that  company,  was  entitled  to  be  indemnified  by  the  afppellant 
against  the  sum  of  £77$$  8s.  3d.  and  it  was  ordered  that 
the  respondent  company  should  recover  that  sum  against  the 
appellant  On  the  28th  July  1892  the  respondent  company 
was  incorporated  with  a  capital  of  ir4O,00O,  divided  into 
40,000  shares  of  £i  each.  One  of  the  objects  for  which  the 
company  was  incorporated  was  to  carry  out  an  agreement, 
with  such  modifications  therein  as  might  be  agreed  to,  of  the 
20th  July,  1892,  which  had  been  entered  mto  between  the 
appellant  and  a  trustee  for  a  company  intended  to  be  formed 
for  the  acquisition  by  the  company  of  the  business  then  earned 
on  by  the  appellant.  The  company  was  in  fact  formed  for  the 
purpose  of  taking  over  the  appellant's  business  of  leather 
merchant  and  boot  manufacturer,  which  he  had  carried  on  for 
many  years.  The  business  had  been  a  prosperous  one,  and, 
as  the  learned  judge  who  tried  the  action  found,  was  solvent 
at  the  time  when  the  company  was  incorporated.  The  memo- 
randum of  association  of  the  company  was  subscribed  by  the 
appellant  his  wife  and  daughter,  and  his  four  sons,  each 
subscribing  for  one  share.  The  appellant  afterwards  had 
20,000  shares  allotted  to  him.  For  these  he  paid  £1  per  share 
out  of  the  purchase  money  which,  by  agreement,  he  was  to 
receive  for  the  transfer  of  his  business  to  the  company.  The 
company  afterwards  became  insolvent  and  went  into  liquidation. 
In  an  action  brought  by  a  debenture-holder  on  behalf  of  him- 
ielf  and  all  the  other  debenture-holders,  including  the  appellant, 
the  respondent  company  set  up  by  way  of  counter-claim  that 
the  company  was  formed  by  Aaron  Salomon,  and  the  deben- 
tures were  issued  in  order  that  he  might  carry  on  the  said 
business  and  take  all  the  profits  without  risk  to  himself,  that 
■  JS  AMfittB  tMT  Xcgiftcr  ttid  Review  (M.  S.)  p.  19. 
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the  compuiy  was  the  mere  nominee  and  agent  of  Aaroo 
SakmioQ,  and  that  the  company  or  the  liquidator  thereof  waa 
entitled  to  be  indemnified  t^  Aaron  Salomon  against  all  the 
debts  owing  by  the  company  to  creditors  other  than  Aaron 
Salomon.  This  counter-claim  was  not  in  the  pleading  aa 
originally  delivered :  it  was  inserted  by  way  of  amendment  at 
the  suggestion  of  Williams,  J.,  before  whom  the  action  came 
on  for  trial.  The  learned  judge  thought  the  liquidator  entitled 
to  the  relief  asked  for  and  made  the  order  complained  oC  He 
was  of  opinion  that  the  company  was  only  an  alias  for 
Salomon:  that  the  intention  bdng  that  he  should  take  the 
profits  without  running  the  risk  of  the  debts,  the  company  wa» 
merely  an  agent  for  him,  having  incurred  liabilities  at  hia 
instance,  was,  like  any  other  agent  under  such  circumstances, 
entitled  to  be  indemnified  by  him  against  them.  On  appeal 
the  judgment  of  Williams,  J.,  was  affirmed  by  the  Court  of 
Appeal,  that  court '  being  of  opinion  that  the  formation  of  the 
company,  the  agreement  of  Aug.  1892,  and  the  issue  of 
debentures  to  Aaron  Salomon  pursuant  to  such  agreement 
were  a  mere  scheme  to  enable  him  to  carry  on  business  in  the 
name  of  the  company  with  limited  liability  contrary  to  the  true 
intent  and  meaning  of  the  Companies  Act  1862,  and  further, 
to  enable  him  to  obtain  a  preference  over  other  creditors  of  the 
company  by  procuring  a  first  charge  on  the  assets  of  the 
company  by  means  of  such  debentures.'  The  learned  judges 
in  the  Court  of  Appeal  dissented  from  the  viein^  taken  by 
Williams,  J.,  that  the  company  was  to  be  regarded  as  the  agent 
of  the  appellant  They  considered  the  relation  between  them 
to  be  that  of  trustee  and  cairn  que  tntsi^  but  this  difference  of 
view,  of  course,  did  not  affect  the  conclusion  that  the  right  to 
the  indemnity  claimed  had  been  established.  It  is  to  be 
observed  that  both  courts  treated  the  company  as  a  Iqpil  entity 
distinct  firom  Salomon  and  the  then  members  who  composed 
it,  and  therefore  as  a  valklly  constituted  corporation.  This  is» 
indeed,  necessarily  involved  in  the  judgment  which  dedared 
that  the  company  was  entitled  to  certain  rights  as  against 
Salomon.'*  Now  either  the  organisation  formed  by  Sakwnon 
and  the  members  of  his  iamily  was  or  was  not  a  corpora- 
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b'on  as  between  themselves  and  the  sovereign.     If  the  court 
iad  dfcided  that  it  was  not  a  corporation,  then  the  questions 
htmohrt  discussed  would   have  demanded  consideration— 
iiow  fitf,  namely,  creditors  could  take  advantage  of   this 
drcumstance  in  private  litigation. '  Rut  the  judges  of  the  Court 
of  Appeal  admitted  that  all  things  had  been  done  in  the  matter 
of  organization  which  the  statute  required  and  it  seems  fiur  to 
ay  that  they  conceded  that  a  valid  corporation  had  come  into 
bang  even  as  against  the  sovereign.    If,  then,  the  organization 
was  a  corporation  as  between  itself  and  the  sovereign,  certain 
important  consequences  followed.     In  the  first  place,  the  title 
to  its  property  was  vested  in  it  and,  in  point  of  law,  its  business 
was  to  be  regarded  as  carried  on  by  it.     In  the  second  place, 
its  debentures  were  perfect  obligations  and  enfordble  against 
it  unless  they  could  be  impeached  for  fraud.     Thirdly,  the 
relation  between  the  coqx>ration  and  its  stockholders  was  not 
that  of  trust — for  as  the  coqx>ration  had  the  l^al  title,  the 
Stockholders  could  not  be  treated  as  trustees ;  and  that  the 
interest  of  a  stockholder  in  a  corporation  is  not  an  equitable  in- 
^Bfest  is  the  well  scttkd  modem  doctrine.     It  follows  that  to 
^  that  under  such  circumstances  the  business  and  property 
^l"^  "  substantially  Salomon's  "  means  nothing.     Either  the 
jT'^^'^^ss  and  property  were  Salomon's  or  they  were  not.     If  it 
^  Resumed  that  they  were,  the  assumption  is  inconsistent  with 
tftc  finding  of  the  Court  of  Appeal  that  a  corporation  came 
^^ggot^ly  into  being.     If  they  were  not,  then  they  were  the 
^ffc^l^cny  of  the  corporation,  and  must  be  dealt  with  as  having 
^^  ^^vdinaiy  incidents  of  other  corporate  property.     Of  fraud 
^^'^^  was  no  evidence.    The  only  suggestion  was  that  the 
P'^^pQty  had  been  sokl  by  Salomon  to  the  company  at  an 
<**tr<valuation  and  that  the  sale  should  therefore  be  rescinded. 
In  support  of  this  suggestion  reference  was  made  to  EHarngtr 
y'NtmSaminw9  Phosphate  Co.^    In  the  Salomon  case,  how- 
ever as  the  House  of  Lords  pointed  out,  the  only  persons  who 
eottld  have  a  standing  to  allege  fraud  were  the  stockholders 
^tfacr  than  Salomoii,  and  it  appeared  affiimatively  that  they 
haem  all  the  fects  and  had  not  been  decetved.    As  the 
I  jf  U  T.  Bepu  a69 :  J  Aypb  GiiiisiiL 
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ooqK>ration  oould  not  under  this  view  of  the  case  be  treated 
as  the  agent  or  trustee  for  Salomon,  it  acquired  no  right  as 
against  him  to  be  indemnified  and  the  reversal  of  the  dedaion 
of  the  Court  of  Appeal  seemed  to  follow  by  an  inevitable 
necessity. 

It  is  submitted,  therefore,  that  the  suggested  theory  leads 
to  sound  conclusions  as  between  the  corporation  and  the  indi- 
viduals with  whom  it  contracts  and  that  it  is  in  no  sense 
inconsistent  with  the  result  worked  out  by  the  House  of 
Lords  in  Broderip  v.  Saimmm, 

It  may  be  urged,  however,  that  the  theory  practically 
involves  the  conception  of  a  corporation  created  without  the 
intervention  of  the  sovereign  power,  inasmuch  as  under  thb 
theory  a  creditor  would  be  confined  to  the  corporate  fund 
even  in  a  case  where  the  associates  had  failed  to  file  a  certifi* 
cate  or  charter  under  their  act  or  had  omitted  to  comply  with 
some  one  or  all  of  the  most  important  statutory  prescriptions. 
The  answer  is  that  as  between  the  associates  and  the  state 
there  can  be  no  valid  exercise  of  corporte  privileges  without 
the  consent  of  the  sovereign  power.  It  does  not  follow  from 
this  admission,  however,  that  there  may  not  be  such  a  thing 
as  a  quasi-corporation  resulting  from  contract  as  between  a 
group  of  associates  and  those  with  whom  they  have  business. 
'*  Some,  again,"  say  Pollock  and  Maitland,* «« may  fed  incline 
to  say  that  a  corporation  must  have  its  origin  in  a  special  act 
of  the  State,  for  example,  in  England,  a  royal  charter ;  but 
they  again  will  be  in  danger  of  begging  a  question  about 
ancient  history,  while  they  will  have  the  utmost  difficulty  in 
squaring  their  opinion  with  the  modem  history  of  joint-stock 
companies.  Modem  legislation  enables  a  small  group  of  pri- 
vate men  to  engender  a  corporation  by  registratkm,  and  to 
urge  that  this  is  the  eflect  of  '  statute '  and  not  of  '  common 
law'  is  to  insist  upon  a  distinction  which  we  hardly  dare 
carry  beyond  the  four  seas." 

An  economic  objectkm  may  be  made  to  the  theory  on  the 
ground  that  one  consequence  of  it  will  be  the  removal  of  the 
present  sanction  of  regular  oiganiiatioo  and  the  substitution 

>  Hiitofy  of  Bnglidi  Uv,  Vol.  L,  p.  490> 
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^J^^^  control  in  a  department  in  which  it  b  most  unwise 

7^  ^  state  should  have  control.    It  may  be  contended  that 

^^  corporations  represent  vast  accumulations  of  wealth  and 

^'cnce.  the  executive  and  judicial  officers  of  the  sUte  will 

'"'Piected  to  great  temptations  to  stay  their  hands  and  to 

^^■•o  steps  in  the  direction  of  restraining  the  exercise  of 

r^**^^*^*^  privileges  by  unauthorised  persons.     In  support  of 

^  ^'leiamem,  attention  is  called  to  the  alleged  incffidency  of 

.      ^^^*>Unon  law  remedy  by  ^iw  SMmrJilto  as  practically  admin- 

^^^^  in  our  Commonwealths.    These  are  important  consid- 

/r'^'*^»  but  it  is  submitted  that  they  are  by  no  means  as 

j^/^'*^  as  at  first  appears.     As  an  answer  to  the  objection  it 

^1^  ^  said  that,  from  the  economic  point  of  view,  the  wis- 

^^  unwisdom  of  the  suggested  devdopment  is  scareely 

^^  ^^  consideration,  because  an  examination  of  the  reports 

^^^*   that  the  stream  of  tendency  has  actually  carried  the 

'^  to  the  point  at  which  the  theory  here  insisted  upon  is 


H^    --^«y  to  give  a  legal  explanation  of  their  position.    The 
||^^^^*V  is  not  made  *'oat  of  the  whole  doth/'  but  rqmsenu 
,^'^^mpi  to  explain  the  observed  phenomena  of  judicial 


^l^_   — ^  and  to  facilitate  the  extinctioo  of  a  few  anachronisms 

^^^^  mar  the  uniformity  of  the  bw.    In  the  second  place* 

I  is  called  to  the  feet  that  the  questions  of  irregular 

I  with  which  the  courts  have  had  to  deal  do  not 

^^^    —    to  have  arisen  in  the  case  of  corporations  of  great 

p^^^  and  influence.     In  other  words,  it  has  been  true  in  the 

^j^^~*  ^«d  it  win  continue  to  be  true  in  the  future,  that  strict 

pl^^^lianoe  with  statutory  prmrisions  »  the  best  policy  to  be 

Q,V[^^^d  by  tlioae  who  propose  to  stake  large  interests  in  the 

^^^J^'^Rjte  enterprise.    The  questions,  as  a  rule,  have  arisen  in 

^^*^^ction  with  trading  corporations  doing  business  in  a  way 

^^i%  mall  when  compared  with  the  class  of  great  corporar 

p7^  ^  wUdi  one  thinks  when  a  reference  is  made  to  oor- 

^^1^^^  wcnMi  and  influence.    Butnerahip  liability  has  been 

^^*|Brlit  to  be  enibrced  by  the  creditors  of  these  smaller  con- 

^^^k   as  a  lOft  of  «  foriom  hope  "—an  attempt  to  obtain 

l^^^ne  to  a  source  of  payment  to  which  the  creditor  dkl  no^ 

^*^  ^vhen  the  ddit  was  originally  contiaded.  In  many  cases. 
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the  questions  have  arisen  as  the  lesult  of  the  promotion  of 
wild-cat  enterprises  and  schemes  of  adventurers  who  have 
sou;;ht  to  obtain  a  share  of  the  profits  of  some  legitiaute  cor- 
porate business  established  by  the  enterprise  and  integrity  of 
large  and  solvent  organisations.  In  such  cases  frauds  are  per- 
petrated upon  creditors,  and  accordingly  the  theory  recognises 
that  the  elastic  decree  of  a  court  of  chancery  is  best  adapted 
to  meet  the  exigencies  of  the  situation.  The  point  insisted 
upon,  however,  is  that  the  class  of  corporations  which  are,  in 
fact,  irregularly  organized  are  not  in  a  position  to  exercise 
corrupt  influence  upon  administrative  oflfidals.  In  so  fiu*  as 
great  and  powerful  corporations  are  interested  in  the  matter  of 
regular  organization  at  all,  their  interest  is  identical  with  that 
of  the  state,  for  experience  shows  (in  tlie  domain  of  insurance, 
for  example)  that  the  substantial  and  solvent  insurance  com- 
panies are  the  most  active  in  setting  in  motion  the  legal 
machinery  for  punishing  their  unscrupulous  and  fraudulent 
competitors.  Finally,  it  may  be  suggested  that  from  the 
administrative  point  of  view,  a  system  which  divides  the 
responsibility  of  corporate  supervision  between  the  judictafy 
and  the  executive  department  is  fundamentally  unsound.  It 
is  believed  that  if  reform  is  needed  in  the  direction  of  greater 
activity  upon  the  part  of  the  state  in  keeping  corporate  enter- 
prise within  bounds,  the  way  to  secure  the  reform  is  to 
emphasize  the  responsibility  of  the  state  and  not  to  shrink 
from  a  recognition  of  it.  It  must  not  be  forgotten,  moreover, 
that  an  acceptance  of  the  suggested  theory  leads  naturally  to 
the  adoption  of  stringent  legislative  enactments  imposing  fine 
or  imprisonment  or  both  upon  those  who  usurp  oorporafee 
privileges  without  complying  with  the  conditions  imposed  by 
the  state. 

Again,  it  may  be  objected  that,  however  desirable  the 
results  of  the  suggested  theory  may  be,  the  acceptance  <yf  it 
is  inexpedient  as  being  in  effect  "judicial  legislation  "  and, 
therefore,  to  be  condemned  as  dangerous.  It  may  be  said  fai 
reply  that  the  modem  decisions  in  regard  to  defaet»  cofponip 
tions  which  have  proceeded  upon  no  coherent  legal  theory  are 
indeed  open  to  criticism  as  bdng  instances  of  judicial  legisl^ 
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tioii,  but  that  no  such  objection  can  properly  be  directed 
against  a  theory  which  is,  after  all,  nothing  more  than  a  gen- 
eralization firooi  observed  fiicts  in  social  and  economic  develop* 
ment.  The  growth  of  corporate  activity  amongst  us  has  been 
a  rapid  growth,  and  it  has  necessitated  a  rapid  development  of 
our  legal  ideas.  It  used  to  take  centuries  for  legal  doctrines 
to  attain  maturity,  but  in  these  days  each  decade  makes  a 
definite  contribution  to  our  jurisprudence.  When  the  judges 
move  fiister  than  society,  they  are  justly  criticised  for  legisla* 
ting  firom  the  bench.  It  is  an  open  question  whether  or  not 
tfcey  are  acting  judicially  when  they  merely  keep  abreast  of  the 
march  of  social  progress.  The  suggested  theory,  it  will  be 
observed,  does  not  require  them  to  do  more  than  keep  a 
nespectful  distance  behind  the  front  of  the  column. 

A  study  of  the  English  Reports  seems  to  indicate  that  in 
England  the  problems  of  irregular  organization  have  hcrcto- 
fefc  been  dealt  with  in  a  diflerent  way.  There  has  been  no 
gradual  growth  of  decisions  of  the  class  summarized  in  the 
former  paper  and  drawn  upon  as  the  source  of  the  suggested 
tbeory.  The  English  solution  of  the  problem  of  irregular 
incorporation  must,  therefore,  be  a  legislative  solution.  In- 
<lced,  this  fiict  has  been  recognized  by  our  Ei.glish  brethren, 
and  a  Committee  recently  appointed  by  the  Board  of  Trade 
to  inquire  into  the  matter  of  the  formation  and  management 
of  companies  have  made  a  most  elaborate  and  interesting 
rqiort  in  fiivor  of  an  amendment  of  the  Companies  Act  and 
have  annexed  to  their  report  a  draft  of  a  bill  to  accomplish 
the  needed  reform.  This  report  and  the  draft  of  the  bill  have 
come  into  the  hands  of  the  present  writer  since  the  publication 
in  dits  magazine  of  the  first  paper  on  irregular  incorporation, 
and  after  the  present  paper  was  mapped  out.  It  is  interesting 
to  note  that  the  draft  of  the  bill  reported  by  the  Committee 
(so  &r  as  it  deab  with  the  question  of  irregular  incorporation), 
in  eflect  puts  the  suggested  theory  into  actual  operation. 
Section  i  provides  that  a  certificate  of  incorporation  given  by 
the  fcgistiar  in  respect  of  any  association,  shall  be  conclusive 
evidence  that  aD  the  requisitions  of  the  Companies  Acts,  in 
re^MCt  of  legistration  and  all  matters  precedent  and  incidental 
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thereto,  have  been  complied  with,  and  that  the  anodation  is  a 
company  authoriied  to  be  registered  and  duly  registered 
under  the  Companies  Acts.  Section  36  provides  that  the 
company  may  be  wound  up  {inter  a£d) :  **  Where  the  court  Is 
satisfied  that  a  certificate  of  incorporation  has  been  obtained 
by  fraud,  misrepresentation  or  mistake  or  by  a  wilful  violation 
of  any  provision  of  the  Companies  Acts ;  or  where  the  court 
Is  satisfied  that  the  Company  was  formed  or  that  its  business 
has  been  carried  on  with  the  intent  or  in  such .  manner  as  to 
defraud,  defeat  or  delay  the  creditors  of  the  company,  or  of 
any  other  company,  or  for  any  fraudulent  or  illegal  purpose." 
The  learned  Committee  (which  included  Lord  I>avey,  Sir 
Joseph  William  Chitty.  Sir  Roland  Vaughan  Wilfiams,  and  a 
number  of  other  distinguished  men),  formulated  their  report  at 
a  time  when  the  appeal  in  Broder^  v.  Stimiwm  was  still  pending 
in  the  House  of  Lords.  The  Committee  annexed  the  opinions 
of  the  judges  in  the  Court  of  Appeal  to  their  rq>ort  and  after 
summarizing  the  decision  of  that  tribunal,  used  the  following 
language :  '*  If  this  view  be  correct,  it  appears  to  your  Com- 
mittee unnecessary  to  suggest  any  amendment  to  the  existing 
law ;  but  they  think  that  some  addition  to  the  grounds  upon 
which  a  winding-up  order  may  be  made,  would  be  desirable  b 
order  to  meet  such  cases  as  that  of  Aron  Salomon,  and  po^ 
sibly  also  cases  of  the  kind  to  which  the  Pharmaceutical 
Society  and  the  Medical  Associations  have  called  attention.* 
They  have  accordingly  suggested  a  clause  making  it  a  cause 
of  winding-up  (a)  where  a  certificate  of  incorporation  has  been 
obtained  by  firaud,  misrepresentation,  or  misUke,  or  by  a  wilful 
violation  of  any  provision  of  the  Companies  Acts,  or  (b)  where 
the  Court  is  satisfied  that  the  company  was  formed  or  that  its 
business  has  been  carried  on  with  the  intent  or  in  such  manner 
as  to  defraud,  defeat,  or  delay  the  creditors  of  the  company 
or  of  any  other  company  or  person,  or  for  any  fraudulent 
or  illegal  purpose ;  and  in  such  cases  giving  the  court  power 


'  Thcw  were  CM6S  ib  whidi  pcwoas  sonniit  to  whc  ths  piWMioBS  oi 
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to  declare  the  liability  of  any  one  or  more  of  the  mem- 
bers for  all  or  some  of  the  ddits  to  be  unlimited.  They 
also  propose  that  in  such  cases  the  Attorney-General  may 
petitioa.  But  your  Committee  cannot  lecommend  any  gen- 
eral enactment  rendering  the  memben  liable  without  limit 
where  there  are  seven  memben,  but  some  of  those  memben 
do  not  hold  what  may  be  called  a  substantial  interest,  or  are 
trustees  only  for  other  persons.  ....  It  is  not  usually  the 
creditors  of  the  original  owner  of  the  business  who  suffer,  but 
the  creditors  of  the  company.  Now,  so  long  as  the  company 
V  a  going  concern,  and  pays  its  way,  no  harm  is  done  to  any- 
body. But  when  the  company  fiiils  to  pay  its  creditors  it 
may  be  wound  up,  and  in  that  event  the  power  proposed  to 
be  given  to  the  court  in  aid  of  the  existing  law  would  come 
in  and  enable  the  court  if  one  or  a  few  individuab  have  been 
carrying  on  business  under  the  doalc  of  a  company  in  abusie 
of  the  Acts  to  make  them  liable.  It  b  further  suggested  that 
persons  conspiring  to  defraud  by  mearu  of  such  devices  as 
described  in  Aaron  Salomon's  case  are  amenable  to  the  crim- 
inal law.**  What  amendments  will  be  suggested  in  view  of 
the  decision  of  the  House  of  Lords  is,  of  course,  only  a 
matter  of  conjecture.  The  point  upon  which  it  is  desired  to 
fasist  is  that  our  English  brethren  recognise  (i)  the  importance 
of  treating  the  certificate  as  conclusive,  (2)  the  wisdom  of  enlarg- 
ing the  remedy  by  compulsory  winding  up  and  by  petition  oi 
the  Attomey-Genend  and  (3)  the  expediency  of  imposing  crim- 
inal penalty  for  abusing  the  privileges  conferred  by  corpora- 
tion laws.  It  may  be  remarked  incidentally  that  the  volume 
containing  the  report  will  amply  repay  careful  study,  for  it 
evidences  a  most  thorough  and  satisfactory  faivestigation  of 
the  whole  subject  by  the  learned  Committee,  and  a  <letermina- 
tion  upon  their  part  to  familiarise  themselves  with  the  prac- 
tical operation  of  corporatkMi  laws  and  companies'  acts  in 
Germany,  France  and  in  the  United  States.  The  report  is  in 
itself  a  lesson  upon  the  right  way  in  which  to  prepare  an  act 
of  legislature. 

It  is  submitted,  in  conclusion,  that  there  is  reason  for 
believing  that  both  the  English  experience  and  our  own  tend 
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to  establish  the  soundnen  of  the  result  which  can  be  reached 
by  applying  the  suggested  theory.  In  England  the  state  of 
legal  development  is  such  that  the  result  can  be  attained 
only  by  an  Act  of  Parliament  With  us,  such  progress  has 
been  made  by  the  courU  in  the  direction  of  a  solution  satis- 
fiulory  to  the  world  of  industry  and  comineroe,  that  no  obstacle 

stands  in  the  way  of  the  acceptance  by  the  judges  of  a  theoiy 
which  provides  the  necessary  sale-guards  for  the  purchasers 
of  shares,  which  makes  ample  provision  for  the  supervuioo 
and  control  of  corponrte  activity  and  to  a  great  extent  banishes 

tiiat  anachronism  the  di  fao^  corponUaon  from  the  realm  «C 
private  litigation. 


ROMAN  LAW  IN  AMERICAN  LAW  SCHOOLS. 

Should  the  Roman  law  be  included  in  an  American  scheme 
of  legal  education  ?  If  so,  should  it  be  treated  as  an  optional, 
an  dective,  or  a  required  study?  And  if  required,  how 
nttch  should  be  required  ?  The  answer  to  tlie  third  ques- 
txm  may  be  postponed  until  the  first  two  questions  are 
answered.  These  every  man  will  answer  according  to  the 
theory  which  he  holds,  consciously  or  unconsciously,  regarding 
the  purpose  of  legal  education. 

I. 

.  One  tenable  theory  of  the  function  of  a  law  school— a 
theory  which  seems  to  be  held  by  the  majority  of  American 
bw  teachers — is  that  such  a  school  exists  simply  for  the  pur- 
pose of  training  lawyers.  By  lawyers  the  adherents  of  this 
view  mean  practitioners  in  the  field  of  private  law,  men  who 
are  to  give  advice  upon  legal  questions  tliat  affect  the  persons 
or  the  pockets  of  their  clients  and  who  are  to  fight  thdr 
ciients'  battles,  if  battles  there  must  be,  in  the  courts  of  justice. 
The  education  that  is  needed  is  partly  informational  The 
graduate  of  a  law  school,  the  candidate  for  admission  to  the 
bar,  cannot  be  expected  to  know  all  the  rules  obtaining  in 
every  department  of  private  law,  but  he  should  know  the 
leading  and  well-settled  rules  in  each  department,  and  he 
should  know  where  to  go  for  information  upon  minuter 
matlefs.  A  more  important  part  of  his  training  is  that  which 
deab  with  method.  He  has  to  learn  how  to  handle  the  orig- 
inal matter  of  the  law.  He  must  learn  the  art  of  construing 
statutes^  and  the  degree  of  possible  difference  between  a  broad 
and  a  narrow  construction.  He  must  learn  the  deeper  my»- 
teriesof  intcipreting  dectsaons,  so  that  he  may  marshall  pre- 
cedent* sldlfiilly  upon  the  side  which  he  represents  and  taay 
dcHioji  by  "  d%tinftV^  "  the  precedents  similarly  marshalled 

Gifca  thtt  theoiy  cf  a  kgal  education,  it  it  easy  to  show 

«7$ 
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that  Icmnrledge  of  the  Roman  bw  maybe  lueful,  but  its  study 
can  hardly  be  shown  to  be  needful  Its  purely  infennational 
value  is  not  gieat  In  most  portions  of  the  An^o-American 
private  bw  there  b  more  or  less  Roman  bw,  andent  or 
mediaeval,  dvil  or  canon.  In  some  portions  there  b  a  great 
deal  of  Roman  bw.  It  b  interesting  to  know  whence  the 
rules  of  the  English  bw  have  been  derived,  but  such  knowl- 
edge b  by  no  means  necessary.  Where  the  exact  scope 
and  sigmficanoe  of  the  English  rule  b  di^Mited,  it  may  be  of 
practical  use  to  show  how  the  rub  was  interpreted  by  the 
great  Roman  jurists  or  by  the  mediaeval  civilians  or  canon- 
ists. Once  in  a  while  a  case  may  be  won  in  thb  way,  iMit 
once  fat  a  whib  a  case  may  be  won  by  a  knowledge  of 
chemistry  or  of  mechanics.  These  are,  in  practice,  €msMg 
rarwrtt.  It  may  be  urged,  and  with  truth,  that  the  prooev 
of  drawing  new  rubs,  where  new  rules  are  needed,  from  the 
apparently  inexhaustibb  storehouse  of  Roman  jurisprudence 
has  by  no  means  ceased.  Even  within  the  last  hundred  years 
it  has  been  discovered  by  English  courts  that  old  debts  can 
be  extinguished  by  substituting  new  ones :  TtiiUck  v.  Hmris^ 
3  Dumibrd  and  East,  T.  R.  174;  and  that  where  action  b 
brought  against  a  sure^  he  can  set-off  a  sum  owed  by  the 
plaintiir  not  to  himself,  the  surety,  but  to  hb  principal,  the 
original  debtor:  /Mb«rmsKfe  v.  Lewis,  7  C  P.  37a;  and  in 
each  case  the  decision  was  drawn  directly  from  the  RooMa 
bw.  These,  however,  are  now  mna  rmmsimL  As  the  Eng- 
lish bw  has  grown  more  complete,  the  tendency  to  bonow 
rubs  from  the  Roman  bw  has  steadfly  diminished,  and  the 
practice  b  more  likely  to  become  extinct  than  to  increase. 

In  cases  involving  conflicts  of  bw  the  faifermational  value 
of  the  Roman  bw  b  more  considerabb.  With  the  increasin|r 
movement  of  persons  and  property  across  national  frontiers,  and 
with  the  rapid  and  unprecedented  devdopment  of  bitemational 
commerce,  the  cases  have  greatly  multiplied  b  which  foreign 
bw— really  foreign  bw,  I  mean,  not  the  bw  of  a  sisler  state 
determines  the  decision  of  the  American  courts.  Tothebwy«r 
who  has  no  acquaintance  with  Roman  bw,  the  legal  vocab- 
ulary of  continental  Europe  and  Latin-Aaiefica  b  a  abini- 


ROMAN   LAW    IX   AMERICAN   LAW  SCHOOLS.  |^^ 

f*'ir-*>lock  and  the  text  of  their  laws  is  a  snare.    This  prac- 

'*^' f>rToblem.  however,  is  apparently  to  be  solved  by  a  further 

T^Pcialaaaiion  of  |aw  business.    A  few  laiAyers  will  doote 

^'■•^^^vcs  to  the  study  of  fordgn  law,  and  to  these  the  others 

tiHL  '**'^  *^  ^'P  ^^^^f^  ^^P  w  needed.     It  maybe  urged  that 

^^^^  specialists  should  have  a  chance  to  prepare  themselves 

**^s««"  iKTork  in  our  law  schools,  and  this  may  be  regarded 

■   ^  ^^^lid  argument  for  introducing  courses  in  Roman  law,  at 

^^      *■•    t.he  more  important  law  schools  of  the  East.    This 

^/******^*^^   however,  calls  for  nothing   more  than  elective 

^        '^^'*-       It  does  not  justify  the  introduction  of  Roman  law 

gj^  ""^^^^Miied  study.     It  is  no  more  needful  to  make  every 

^  e^^*^*^  *n  expert  in  foreign  bw  than  to  make  every  graduate 

ff^        '^'^R  t  in  patent  law.  And  if  elective  courses  are  introduced 


benefit  of  the  few  students  who  may  wish  to  make  a 
^^^  of  foreign  law,  more  stress  should  be  laid  on  the 
J^tttJal^^^    Roman  law  of  modem  Europe  than  upon  the  law  of 

^  •^^•s  days. 
l^j^^^^^^'^^Xsnger  plea  may  perhaps  be  made  for  the  study  of 
©ct^J^*^  Jiirispnidence  as  a  part  of  the  law  student's  training  in 
tbe  ^^^*  In  the  lax  or  rigid  construction  of  statutes,  and  in 
pftg^_ ^T^*^* iiiination  of  the  exact  value  of  previous  rulings  as 
actt^^^*^*fct»,  the  Romans  were  assuredly  not  inferior  to  the 
-^•^^^  ^^  the  modems.  They  handled  statutes  in  particular 
freedom  than  do  our  lawyers — ^wtth  somewhat  of 
fineedom  with  which  our  greatest  lawyers  have 
our  federal  and  state  constitutkms.  But  these  arts 
be  learned  from  English  and  American  cases ;  and 
point  of  view  of  the  intending  practitioner,  they  can 
learned  by  studying  cases  in  which  are  set  forth  the 
of  counsel.  For  th»  element  in  legal  training  the 
'i  ^^^^  ^w  offers  no  exact  equivalent.  The  greatest  jurists 
•lie  r^^  ^^«npire,  whose  responses  and  opinions  form  the  bulk  of 
^^^T^^^^st,  had  been  drawn  into  the  service  of  the  state,  and 
_j^  ^^^ponses  are  not  briefs,  but  decisions.  Dissenting  opinions 
^^^    ^*^  %onie  cases  been  preserved,  with  reasons  for  the  dissent. 


^^^^    arguments  of  counsel.     In  the  accepted  opinions  and 
*^  ^^**^^  which  were  not  accepted,  the  controlling  influence 
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wa4.  of  course,  the  interest  of  society  at  large,  and  not  the 
advantage  of  any  individual;  and  in  so  &r  the  Digest  furnishes 
better  training  for  a  judge  than  for  a  practitioner. 

h  may, « if  course,  be  said  that  our  law  sdioolsin  educating 
practitioners  educate  some  who  will  be  judges ;  and  if  it  be 
admitted  that  a  broader  training,  or  a  training  in  any  way 
diflcrent  from  that  required  by  a  barrister,  is  needed  by  a 
judge,  then  it  must  be  admitted  that  tlie  theory  of  legal  edu- 
cation upon  which  our  discussion  has  thus  far  been  based,  is 
an  im|H.Tfcct  theory  even  from  the  practical  point  of  view. 
Hut  the  advocates  of  the  technical,  or  trade-school  theory,  do 
ntit  cr>ncede  the  necessity  of  a  different  training  for  the  judicial 
office.  They  take  things  as  they  are,  and  base  their  theory 
ti|K>n  the  established  Anglo-American  custom.  It  has  long 
been  usual,  both  in  Kngland  and  in  America,  to  take  the  judges 
from  the  bar.  and  therefore  the  law  school  may  be  content  to 
train  good  barristers.  If  special  qualifications  are  needed  in 
the  judicial  office,  they  presumably  come  with  the  ermine. 
All  thi^  is  thoroughly  Anglo-Saxon,  and  in  accordance  with 
the  old  German  saying :  "  To  whom  God  gives  an  office,  to 
him  He  gix-cs  understanding  also." 

II. 

There  is,  however,  a  second  possible  view  of  the  function 
of  le'^al  education,  and  of  late  years  there  are  signs  that  this 
view  is  beginning  to  gain  wider  accqptance.     The  old  and 
sound  tradition  is  reviving  that  law  is  not  a  trade,  but  a  pro- 
fession ;  and  by  a  profession  is  meant  not  merely  a  trade  that 
requires  more  than  the  average  breadth  of  mental  grasp  and 
an  uncommon  subtlety  of  discrimination,  but  something  else 
and  something  more.    By  a  profession  is  meant  a  calling  that 
subserves  the  interests  of  society  as  well  as  the  interests  of 
irdividuals,  and  that  places,  or  should  place,  social  wel- 
fare above  individual  advantage.    There  is  no  basis  for  the 
honor  traditionally  accorded  to  the  professions  as  compared 
vilh  the  trades  except  the  recognition  and  e3q)ectation  of 
r>cial  service.    There  is  no  other  reason  for  the  endowment 
f  professional  schooU,  or  for  the  maintenance  of  professional 
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flchools  b>'  an  endowed  university.  If  society  pays  part  of  the 
cost  of  a  man's  education,  it  is  because  it  expects  to  recover 
its  outlay  through  that  man's  services.  What  the  services 
are  which  society  expects  from  its  bwyers,  what  the  duties 
are  which  it  imposes,  is  clear  enough.  The  legal  profession 
is  custodian  of  the  most  important  element  of  social  life— the 
body  of  rules  which  are  necessary  to  the  exi&ttnce  and 
progress  of  society,  and  to  which,  accordingly,  society  con- 
stnins  obedience  through  the  strong  arm  of  political  power. 
Nor  is  our  profession  simply  custodian  of  the  law  which 
society  has  crcaUed;  it  shapes  the  new  law  which  the 
constantly  changing  needs  of  social  life  require.  This  great 
service,  and  the  duties  it  entails,  cannot  be  thrown  off  upon 
the  shoulders  of  the  judges  and  the  legislators.  Apart  from 
the  &ct  that  the  majority  of  our  legulators  and  all  of  our 
higher  judges  come  from  the  bar,  it  b  impossible  that  these 
should  do  their  work  in  the  best  way  without  the  sympathy 
and  support  of  the  bar. 

From  this  point  of  view,  the  problem  of  legal  education  is 
fiir  less  simple  than  it  appears  to  the  advocates  of  a  purely 
technical  training.  Private  law — the  law  of  family  and  of 
property  cannot  be  dhrotced  from  public  law.  It  can  be 
thoroughly  comprehended  only  in  its  relation  to  public  bw. 
This  relation  is  not  one  of  independent  coexistence,  but  of 
organic  interdependence.  Each  supplements  and  modifies  the 
other.  Hence  the  necessity  of  introducing  into  the  curriculum 
of  our  law  schools  br  more  international,  constitutional  and 
administrative  law  than  has  heretofore  found  place  there. 
Hence  the  necessity  of  giving  to  constitutional  law,  as  taught 
in  our  schools,  a  diflerent  and  a  wider  meaning.  Constitu- 
tional law  should  not  be  taken  to  signify  merely  the  protection 
of  individuals  and  their  property  against  governmental  en- 
croachment; it  should  be  taken  in  its  legitimate  sense,  as 
including  the  organization  of  our  entire  political  system. 

Nor  can  law  be  really  understood  b>*  studying  it  simply  as 
it  is  to-day.  We  really  comprehend  things  only  when  we 
know  how  they  have  come  into  existence  and  how  they  have 
grown  to  their  present  form.     To  the  lawyer,  as  a  professional 
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nian,  some  knowledge  of  the  history  of  our  law  is  absolutely 
essential.  It  is  one  of  the  great  merits  of  the  case  system 
that  It  gives  glimpses  of  the  evolution  of  legal  rules.  But 
general  courses  in  English  legal  history,  which  shall  show  the 
development  not  merely  of  this  or  that  legal  institution  but 
of  the  law  as  a  whole,  are  greatly  needed. 

Nor  can  the  law  be  really  underrtood,  as  it  should  be  under- 
stood  by  those  who  are  its  makers  and  its  guardians,  b>'  study- 
ing  bw  alone.  It  can  be  really  understood  only  in  its  relation 
to  ethics,  politics  and  economics.  Unless  the  law  student  has 
been  thoroughly  grounded  in  these  subjects  before  he  begins 
his  law  studies  and  how  few  of  our  American  law  students 
are  thus  grounded  1— these  matters  abo  must  find  some  place 
in  the  scheme  of  legal  education. 

At  present  it  is  only  m  a  few  of  our  hu^er  universities  that 
any  attempt  is  made  to  meet  these  needs.  At  such  universi- 
ties there  have  been  established,  side  by  side  with  the  law 
schools,  schools  of  political  science  or  graduate  courses  m  the 
political  sciences;  and  courses  in  history,  public  law,  tof^ 
nomics,  etc,  have  been  thrown  open  to  the  law  students,  in 
some  cases  as  optional  courses  only,  in  some  cases  and  to 
some  extent  as  elective  courses  leading  to  the  law  degree. 
This  solution  of  the  problem  is  inadequate.  In  all  our  law 
schools,  even  in  those  that  are  associated  with  our  greatest 
universities,  the  traditions  of  the  technical  school  are  still 
dominant  among  the  students  themselves.  To  most  of  them 
law  means  private  law ;  public  law  is  politics.  To  most  of 
them  history,  ethics  and  economics  seem  matters  as  remote 
from  law  as  are  geology,  theology  or  heUn4etins.  At  the 
same  time  the  work  of  the  law  schools  has  been  growing  more 
and  more  minute  and  intensive  in  the  field  of  private  bw ;  and 
in  .spite  of  the  extension  of  the  law  course  from  two  years  to 
three,  the  pace  of  the  worie  has  been  quickened.  Under  the 
optional  system,  therefore,  hardly  any  of  the  bw  students  can 
make  use  of  the  new  opportunitfes  extended  to  them ;  and 
even  under  the  elective  system  the  number  who  strive  to 
broaden  their  education  is  comparatively  small 

Judging  from  European  tendencies,  this  method  of  dealing 
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pafticular  development  of  Roman  law  and  of  English  law  will 
first  be  wholly  intelligible  when  each  is  regarded  as  a  stage  in 
the  development  of  the  law  of  the  world. 

A  professor  in  one  of  our  university  law  schoob  was  accus- 
tomed, as  I  have  been  told,  to  open  his  first  lecture  by  decLir- 
tng  that  it  was  not  his  intention  to  treat  of  the  law  of  England, 
or  of  the  law  of  the  United  States,  or  of  the  law  of  his  own 
Gommonwealth,  but  of  law.  This  announcement,  of 'course, 
exaggerated  purposely  the  point  which  he  desired  to  empha- 
siie ;  but  it  will  serve  to  illustrate  the  point  which  I  am  tr>-ing 
to  make.  A  science  of  English  law  of  of  Anglo-American 
bw  is  as  inconceivable  as  a  science  of  Anglo-American  ethics 
or  economics.  It  is,  indeed,  as  unthinkable  as  a  science  of 
American  physics,  or  mechanics. 

It  follows  that,  for  the  scientific  study  of  law,  some  knowl- 
edge of  the  Roman  law  is  absolutely  necessary ;  for  the 
diilized  world  is  ruled  to-day  by  two  great  systems  of  private 
law,  the  English  and  the  Roman,  and  as  soon  as  the  student, 
who  is  to  employ  the  comparative  method,  emerges  from  the 
English  law,  he  plunges  into  Roman  law. 

From  the  purely  scientific  {XMnt  of  view,  moreover,  the 
study  of  the  Roman  law,  ancient  and  modem,  is  more  impor- 
tant than  the  study  of  the  English  law.  The  latter,  as  far  as 
it  is  an  independent  product.  Is  the  product  of  a  shorter  period 
of  conscious,  reflective  dei-elopment — a  period  that  covers 
scarcely  one-third  of  the  centuries  that  have  been  consumed 
in  the  devdopment  of  the  modem  Roman  law.  The  English 
law,  a^pin,  is  the  product  of  the  genius  of  a  single  highly- 
gifted  race.  The  Roman  law  of  to-day  u  the  product  of  the 
cooperation  of  aO  the  other  races  that  have  helped  to  make 
genera]  htstoiy.  Even  in  the  ancient  world  the  institutions 
and  customs  of  all  the  Mediterranean  peoples  were  fused 
by  a  process  of  selection  that  was  partly  automatic  and  partly 
fdkaive,  into  the  universal  law,  theoa  ^Mtwiw  of  the  Roman 
empire ;  and  in  the  scientific  elaboration  of  this  bw  Romans, 
Oiteks,  Semites,  Gauls  and  Spaniards  bbored  side  by  side. 
In  nedbeval  Europe  a  new  element  was  added  to  thb  already 
I  law  by  the  introductioa  of  Teutonic  institutions 
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and  ideas ;  and  in  the  further  adenttfic  devdopment  of  Chia 
widcTMtf  ^/ff/lwMf  all  the  modern  nations  of  oontinental  Eoropt 
have  had  a  share. 

If  an  example  be  needed  to  demonstiate  the  sdentific  value 
of  Roman  law  to  the  English  jurist,  it  is  only  necessary  to 
compare  the  jurisprudence  of  Bentham  and  Austin,  itself  not 
uninfluenced  by  the  **dust  of  the  Ronun  jurisprudence" 
which  they  had  half  consciously  hihaled,  with  the  jurispru* 
dcnce  of  Holbind  and  Pollock,  vitalised  by  a  deeper  inspifitkNi 
of  living  Roman  law. 

IV. 

I  have  examined  the  questions  proposed  in  the  light  of 
what  seems  to  me  the  three  possible  theories  of  legal  educa> 
tion.  Which  of  these  theories,  now,  shall  we  accept  as  the  true 
theory?  For  me,  each  has  its  justification,  and  each  should 
obtain  at  least  partial  recognition.  The  American  Uw  school 
must  train  practitioners — that  is,  indeed,  its  primary  purpose 
—and  it  should  so  tnun  them  that  they  nuyeam  a  livelihood, 
lor  this  is  the  immediate  end  which  nearly  all  men  must  set 
before  themselves.  But  it  should  not  content  itself  with  this. 
It  should  strive  to  make  of  all  its  graduates  profesrional  men, 
imbued  with  the  spirit  of  public  service  and  fitted  to  discharge 
the  duties  which  our  social  organisation  and  our  national 
custom  impose  upon  the  legal  profcsskm.  And  it  shouM 
strive  to  imbue  all  of  them  with  the  scientific  spirit,  not  merely 
because  the  scientific  spirit  brings  with  it  the  professkmai 
spirit  in  its  highest  and  purest  form,  but  for  the  sake  of 
legal  scknce  itself,  of  which  our  hw  schoob  should  be  the 
great  and  general  reservoir.  And  beskles  awakening  hi  the 
minds  of  all  of  its  students,  as  fitr  as  thb  Is  pos^^le,  the 
scientific  spirit,  the  hw  school  should  provide  spedal  trahifaig 
for  the  chosen  few  who  are  able  and  willing  to  devote  their 
lives  to  the  invcstigatk»  of  legal  histoiy  and  jurisprudence. 
This  our  univerrity  Uw  schools,  at  least,  should  do;  fer  a 
univerrity  that  contents  itself  with  the  pieservatkm  of  the 
inherited  capital  of  science,  and  makes  no  proylsieo  fer  ita 
mcrease^  is  a  umwnHy  only  ui  i 
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j"^  U^  problem  of  professional  education  in  law  is  probably 

H^nod  to  prove  a  temporary  and  transitional  method     On 

^  Continent  of  Europe  public  law  has  long  constituted  a 

^***red  part  of  the  legal  education,  and  of  recent  years 

'^'^*  in  economics  are  bc^nning  to  be  required. 

^''*»t  wiuit  of  the  Roman  law  ?     Are  its  claims  stronger  in 

^^   l^^'^fcsjiional  school  than  in  the  technical  school  ?    They 

oeitainly  stronger,  but  not  even  from  this  point  of  view 

^t^  imperative.     When  the  history  of  English  law  is 

j^^]_^^*^^,  we  find  the  influence  of  Roman  law,  civil  and  canon. 

as  we  go  backward.    To  the  lawyer  who  studies 


^^  ^^^ing  as  we  go  DacKwaro.  i  o  tne  lawyer  wno  stuaies 
g,^^^*^^h  legal  history  as  an  investigator,  wth  the  intent  of 
^jT^^^aing  our  stock  of  knowledge,  a  considerable  acquaint- 
^^^  '^rith  ancient  and  mediaeval  Roman  law  is  necessary. 
^^>  the  lawyer  who  studies  English  legal  history  nKrely 


fen  a  better  comprehension  of  the  existing  Anglo-Ameri- 

^•^^     *^w,  the  Roman  law,  however  useful,  is  not  necessary. 

^^me  statement  must  be  made  as  regards  the  study  of 

law,  and  as  regards  the  study  of  economics  and  of 

To  the  historical  investigator  in  these  fields,  some 

ledge  of  Roman  law  it,  I  think,  necessary.    To  the 

student  it  is  of  advantage,  but  it  is  not  necessary. 

^^^^^jblic  law.  In  economics,  and  in  ethics,  the  elements 

firom  the  Roman  civilisation  have  been  so  largely 

listed  and  transmuted  that  the  ordinary  student  can  get 

•'^■^ssults  of  the  historical  process  without  going  back  to  its 


-^^■^om  the  point  of  view  of  professional  education,  accord- 

^|^^3^»  the  demand  for  elective  courses  in  Roman  law  is  stronger 

j^*^    Mrom  the  point  of  view  of  technical  education ;  but  it  is 

7^   ^  demand  for  elective  courses  only,  and  not  foi  a  required 


III. 

^^  *iilrd  view  of  law  and  of  legal  education — a  view  which 
^L^^^""  teacheffs  of  Uw  accept  in  thecNry,  but  whk:h  many  of 
^^'■'  ^Itmrtgud  in  practice— is  that  law  is  not  a  trade  merely, 
■^  %  t^nC.tnm  mcftfy,  but  a  sdenoe.  and  that  legal  educa- 
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tion  should  be  scientific.  This  view  is  not  wholly  incom- 
patible with  the  theory  that  law  schools  exist  simply  to 
produce  practitioiiers  in  the  field  of  private  law,  for  the  train- 
ing given  in  private  law  may  be  more  or  less  scientific 
Much  less  is  this  view  incompatible  with  the  theory  that  law 
is  a  profession,  and  that  social  duties  of  the  greatest  import- 
ance rest  upon  the  bar.  It  has  always  been  felt  instiRcti\*ely 
that  the  true  professional  spirit — the  spirit  of  public  service-* 
is  most  fully  developed  among  men  who  regard  the  subject- 
matter  of  their  profession  as  a  science ;  and  it  is  the  testimony 
of  the  world's  experience  that  such  men  serve  society  most 
gladly  and  most  effectively  in  laboring  lor  the  advancement  of 
their  chosen  sciences.  From  the  scientific  point  of  view,  also, 
there  i%  the  strongest  reason  for  including  in  the  legal  curricu- 
lum legal  history,  public  law,  economics,  and  ethics;  for 
e\'ery  true  science  studies  and  presents  its  material  in  the 
light  of  its  development  and  in  its  relations  to  allied  sciences. 

But  every  true  science  employs  a  method  of  which  the 
technical  and  professional  schools  make  little  use.  This 
method  is  comparison.  It  is  pre-eminently  lAr  scientific 
method ;  without  the  employment  of  the  comparative  method* 
no  body  of  knowledge  regarding  the  (acts  of  the  physical 
world  or  the  facts  of  social  life  can  take  rank  as  a  science. 

In  considering  law  from  the  technical  and  professional 
points  of  view,  we  have  considered  it  as  a  national  system. 
We  have  considered  Anglo-American  law  alone.  But  law, 
though  primarily  a  national  product,  is  also  a  human  product 
Social  organization  is  always  fundamentally  the  same  among 
pi-oplcs  standing  on  the  same  plane  of  social  evolution.  Many 
of  'tis  basic  (acts  are  constant  throughout  the  course  of  human 
history.  Many  of  the  problems  with  which  English  and 
American  lawyers  have  to  deal  are  problems  with  which  the 
Roman  jurists  dealt ;  all  of  them  are  problems  with  which  the 
jurists  of  modem  Europe  are  dealing.  Nor  is  law  human  in 
this  sense  only — that  the  problems  confronted  and  the  oon- 
ditions  of  thdr  solution  are  everywhere  similar— but  also  in 
the  sense  that  its  development  has  been  human.  There  is,  and 
there  will  some  day  be  written,  a  history  of  law ;  and  the 
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As  Marked  by   Decisions  Selected   prom  the  Advakcb 
Reports  por  February. 


Acconling  to  a  recent  decision  of  the  Supreme  Court  of 
Iowa,  under  Article  6  of  the  Constitution  of  the  United  States, 
which  provides  that  the  constitution,  Inws  made  in 
pursuance  thereof,  and  federal  treaties  with  foreign 
countries,  shall  be  the  supreme  law  of  the  land, 
notwithstanding  anything  in  the  constitution  or 
laws  of  a  state  to  the  contrary,  a  federal  treaty 
with  a  foreign  country,  conferring  on  its  subjects, 
in  spite  of  their  being  aliens,  a  qualified  right  to  take  lands  in 
the  United  States  by  inheritance,  under  the  laws  here  control- 
ling its  descent,  must  prevail  over  a  state  law  prohibiting  aliens 
firvrni  taking  land  by  descent ;  and  the  fact  that  such  a  treaty 
removes  from  such  aliens  the  disability  to  inherit  imposed  by 
a  state  statute,  docs  not  niter  the  laws  of  descent  of  a  state  so 
as  to  render  it  unconstitutional,  as  an  infringement  of  the  right 
of  the  state  to  control  its  internal  policy :  Opel  v.  Slump,  69 
N.  W.  Rep.  560. 

If  a  citizen  or  subject  of  a  foreign  government  is  disqualified 
under  the  laws  of  a  state  from  taking,  holding,  or  transferring 
real  property,  such  disqualification  will  be  removed,  if  a  treaty 
between  the  United  States  and  such  foreign  government 
confers  the  right  to  take,  hold  or  transfer  real  property, 
whether. the  disqualification  be  by  common  law  or  express 
statute :  War€\.  Hylton,  3  Dall.  199, 1796 ;  Fairfax  v.  Hnnter, 

7  Cninch,  603,  1813  ;  Ckirae  v.  Ckira€,  2  Wheat.  259,  18 17  ; 
Orr  V.  Hcdgsom,  4  Wheat  453.  1819 ;  Saciriy  v.  Ntw  Hat*eH, 

8  Wheat.  464,  1823  ;  Hancnstein  v.  Lynkam,  100  U.  S.  483. 
1879;  Geofroy  v.  Riggs,  133  U.  S.  458.  1889,  reversing 
7  Mackey,  (D.  C.)  331,  1889;  Peopfr  v.  Gerkc,  5  Cal.  3S1, 
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i8$5;  Schmltze  v.  Schultse,  144  111.  290.  1893;  and  if  the 
treaty  is  suscqitible  of  two  interpretations  the  more  liberal 
is  to  be  preferred:  Hautnstetn  v.  Lymkam,  100  U.  S. 
483.  1879 ;  Schultse  v.  SchuUse,  144  111.  990, 1893.  A  sUtute 
imposing  a  succesnion  tax,  however,  does  not  violate  a  treaty 
giving  aliens  the  same  rights  of  inheritance  as  citizens :  Im  n 
Strable*s  Estate,  39  N.  Y.  Suppl.  169,  1896 ;  and  a  treaty 
providing  that  the  citizens  or  subjects  of  a  foreign  country 
"  shall  have  free  access  to  the  tribunals  of  justice  in  their 
litigious  afllairs  on  the  same  terms  which  are  granted  by  the 
law  and  usages  of  the  country  to  native  citizens  or  subjects/* 
does  not  preclude  the  United  States  from  giving  special 
rights  of  action  to  its  own  citizens  in  particular  cases  to  the 
exclusion  of  some  or  all  aliens :  Vaik  v.  United  States,  29  Ct 
of  CI.  62,  1894.  "  Moreover,  the  treaty,  which  will  suspend  or 
o\'er-ride  the  statute  of  a  state,  must  be  a  treaty  between  tfie 
United  States  and  the  government  of  the  particular  country  of 
which  the  alien,  claiming  to  be  relieved  of  the  disability  imposed 
by  the  state  law,  is  a  dtizen  or  subject  A  treaty  with  some 
other  country,  of  which  such  alien  is  not  a  citizen  or  subject, 
cannot  have  the  effect  of  removing  the  disability  complained 
of:'*  Wunderle  v.  Wunderle,  144  III.  40,  1893. 

The  fact  that  a  law  regulating  inheritance  by  aliens  may 
thus  be  rendered  inoperative  as  to  certain  of  those  embraced 
within  its  terms  does  not  make  it  a  special  statute,  or  a  di»> 
crimination  against  those  who  are  still  affected  by  it,  within 
the  constitutional  prohibition  of  such  legislation :  WundeHe  v. 
Wunderle,  144  111.  40,  1893. 

As  long  as  the  ancestor  is  still  living,  the  alien  heir  has  no 
rights:  Wunderle  yt,  Wunderle,  144  111.  40,  1893;  but  when 
once  the  title  to  land  has  vested,  it  cannot  be  divested  by  a 
repeal  of  the  treaty :  Corneal  v.  Banks,  10  Wheat  181,  1825. 

A  statute  making  it  a  crime  for  a  contractor  with  a  munici- 
pal corporation  to  employ  an  alien  as  a  laborer  on  public 
works,  violates  the  treaty  between  the  United  States  and  Italy, 
which  provides  that  resident  Italians  in  the  United  States  shall 
enjoy  the  same  rights  and  privileges  as  are  secured  to  our 
own  citizens:  Peof^le  v.  Warren,  34  N.  Y.  Suppl.  942,    1895. 
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*^  this  view  be  aiccqHed,  I  think   it   must  be  recognized 

^^  Some  knowledge  of  Roman  taw  should  be  required  from 

^  candidate  for  a  law  degree ;  and  that  advanced  elective 

^>^  should  be  established  in  European  legal  history  and 

^^  European  law  for  the  few  who  desire  to  cfcvote  them- 

^"^  to  the  widening  of  the  borders  of  legal  science. 

Ii^  the  preceding  discussion  be  viewed  by  any  reader  as  a 

kf  the  Roman  law,  he  will  wholly  mistake  the  spirit  in 

at  has  been  written.     Had  I  undertaken  to  plead,  as  an 

ie,  for  the  study  of  Roman   law   in   American   law 

i,  I  should  have  claimed  far  more,  and  conceded  much 

1  have  striven  to  take  a  judicial  rather  than  a  partisan 

the  chums  of  the  Roman  law,and  in  all  doubtful  points 

charged  rather  against  than  in  favor  of  claims  which 

would  lead  me  to  support 

V. 

^.  ■^■^^  question  remains  to  be  considered,  how  the  Roman  law 

^,_  ^**^c^  be  studied.     To  answer  this  question  we  must  consider 
ll^^  '^^re  the  most  valuable  portions  of  that  law — the  portions 

^^^csnstitute  a  permanent  contribution  to  legal  science. 

■  most  valuable  portion  of  the  Roman  law  is  incontestably 


*^^  ^vate  law.    The  whole  doctrine  of  private  rights  was  first 

""^"^^  worked  out  by  the  Romans,  and  these  rights  were 

^ated  with  a  sharpness   of  outline  which  no  Teutonic 


tys%— ^.^^^^ 

^^^■^n of  Uw  has  ever  equalled     In  the  Roman  private  law 


^^^^       ^  stress  should   be  laid  upon   the   law  of  things,  and 

i^~j^         that  of  contractual  and  quasi-contractual  obligation-H. 

^^^w  of  testaments  should  be  noticed,  but  with  less  detail. 

I  succession  a6  intestaio  deserves  little  attention.     It  is 

n^^    ^^*  less  scientific  value  than  the  order  of  succession  in  the 

^^^^      Napoleon.     Both  are  arbitrary  things,  but  the  latter  is 

I^J^*^  interest  di  Ugeferenda, 

•^  ^^^  Roman   law  of  personal  status  and  of  the  (amily 

^V^^^s  should  be  relegated,  for  the  most  part,  to  the  limbo 

^S^  antiquities.     To  the  American  law  student  the  legal 

.     ^^  of  the  Laiim  luHiani  is  of  less  consequence  than  that  of 

„,^^_^niiaii  Ud;  and  the  doctrine  xApecuiium  quasi-casirense  is 
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prnpcrt)'  law  of  the  early  Suabians.  Of  aJl  this  portion  of  the 
Roman  law  210  much  only  is  needed  as  may  be  necessary  to 
understand  ca^e^  in  the  Digest  which  deal  with  property  rights 
or  obligations^,  but  which  turn  in  part  upon  the  relation  of 
husliand  and  wife,  father  and  son,  or  master  and  slave.  And, 
|x;rhaps,  even  so  much  had  better  be  taught  incidentally,  in 
(liscuHHing  the  canes,  than  set  forth  dogmatically  in  a  coume 
c»n  the  Institutes. 

It  is  the  great  fault  of  the  attempts  now  making  to  intro- 
duce the  study  of  the  Roman  law  in  England  and  in  America 
that  too  much  time  in  devoted  to  the  In<ititutes  of  Justinian,  and 
t(M»  little,  if  any,  to  the  Digest  The  latter  is  a  vast  repository 
of  CISC- law,  from  which  a  judicious  instructor  can  select  matter 
«:r  permanent  value.  Tlic  former  is  an  attempt  to  set  forth 
do^'matically,  in  brief  compass,  the  legal  rules  which  were  of 
chief  importance  in  the  sixth  century.  It  includes,  therefore, 
much  that  is  of  purely  antiquarian  interest.  In  England, 
where  the  Institutes  are  now  a  required  study,  the  vice  of  the 
.system  shows  itself  clearly  in  the  cram-books.  In  Chamier's 
Jfauua/,  for  example,  the  student  can  learn  something  about 
the  frcedmen  who  were  treated  like  Latins,  and  about  the 
pfcuiiNm  qMasi<astrenu ;  but  the  law  of  contractual  obliga- 
tions is  condensed  into  thirty-six  small  pages  of  heavily-leaded 
large  type,  and,  as  iar  as  I  can  discover,  no  hint  is  given  that 
obligations  were  assigned  by  the  Romans,  as  by  Englishmen, 
by  making  the  assignee  an  attorney  in  his  own  interest 

However  brief  the  time  that  can  be  devoted  to  a  required 
course  of  Roman  Uw  in  an  American  law  school — and  the 
minimum  that  could  possibly  be  of  any  use  would  be  three 
hours  a  week  for  four  months — at  least  half  of  this  time,  in 
my  opinion,  should  be  devoted  to  cases  from  the  Digest- 
cases  similar  in  their  nature  and,  as  far  as  possible,  in  the  con- 
ditions given  for  their  decision,  to  the  cases  with  which  we 
have  to  deal  to-day.  So  taught,  Roman  law  should  interest 
the  most  narrowly  utilitarian  of  students,  and  to  those  who 
have  a  spark  of  the  scientific  temper  it  should  open  new 
vistas  of  thought  and  a  wider  mentad  horixon. 

Jkhmro€  Simik, 
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The  Supreme  Judicial  Court  of  Massachusetts,  in  Cafiugw 
Dodgi^  45  N.  E.  Rep.  928,  has  lately  held,  that  the  liability 
of  a  stockholder  of  a  foreign  corporation  under 
the  statutes  of  the  foreign  state  to  a  creditor  of 
the  corporation  cannot  be  enforced  in  Massa- 
chusetts, when  it  is  not  alleged  to  be  contractual, 
or  to  be  so  held  by  the  courts  of  that  state.  This 
appears  to  be  a  weak  evasion  of  responsibility.  It 
was  the  business  of  the  court  to  examine  the 
statute  itself,  and,  with  or  without  evidence  as  to  the  construc- 
tion put  upon  it  by  the  courts  of  the  foreign  state,  to  construe 
it  according  to  its  own  views.  Further,  one  would  naturally 
pffcsume,  from  the  relations  of  the  stockholder  and  creditor  to 
each  other  through  the  medium  of  the  corporation,  that  such 
a  statutory  liability  b  contractual,  rather  than  penal ;  and  the 
defendant  should  esUblish  the  latter  fact.  The  court  should 
read  the  decision  of  the  Privy  Council  of  England  in  HuHtingtam 
V.  AUnli^  [1^3]  A.  C.  i$o,  1892,  especially  these  sentences 
of  Lord  Watson's  opinion :  "  Judicial  decisions  in  the  state 
where  the  cause  of  action  arose  are  not  precedents  which 
must  be  followed,  although  the  reasoning  upon  which  they 
are  founded  must  always  receive  careful  consideration,  and 
may  be  conclusive.  The  court  appealed  to  must  determine 
for  itself  in  the  first  place,  the  substance  of  the  right  sought 
to  be  enforced  ;  and,  in  the  second  place,  whether  its  enforce* 
ment  would,  either  directly  or  indirectly,  involve  the  execution 
of  the  penal  law  of  another  stite.  Were  any  other  principle 
to  guide  its  decision,  a  court  might  find  itself  in  the  position 
of  giving  cflect  in  one  case  and  denying  effect  in  ariother,  to 
suits  of  the  same  character,  in  consequence  of  the  causes  of 
nctioo  having  arisen  in  different  countries ;  or  in  the  predica- 
mcttt  of  being  constrained  to  give  effect  to  laws  which  were,  in 
its  own  juc^ment,  strictly  penaL"  The  learned  judge,  having 
m  mind  the  foct  that  courts  were  established  to  give  relief  to 
suitors;  never  seems  to  have  dreamed  of  the  way  out  of  the 
dilcmnta  adopted  by  the  Massachusetts  court,— that  of  refusing 
sviicf  altogetlier,  unlem  the  plaintifrforQcs  its  hand. 

Thededrion  of  the  Privy  Council  was  approvedand  adopted 
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in  HunHngtoH  v.  AtinU,  146  U.  S.  657,  1892 ;  so  that  the 
weight  of  authority  is  overwhelmingly  against  the  Massachu- 
setts rule. 

A  statute  of  the  territory  of  New  Mexico  provides  that 
"whenever  any  person  shall  die  from  any  injury  resulting 

from  or  occasioned  by  the  negligence,  unskillful- 
oIS       ness  or  criminal    intent  of  any  officer,  agent, 
1^     servant  or  employe,  whilst  running,  conducting  or 

managing  any  locomotive,  car,  or  train  of  cars, 

the  corporation,  individual,  or  individuals  in  whose 

employ  any  such  officer,  agent,  servant,  employe,  engineer  or 

driver  shall  be  at  the  time  such  injury  was  committed, 

shall  forfdt  and  pay  for  every  person  or  passenger  so  dying 
the  sum  of  ^$,000,  which  may  be  sued  and  recovered,  first  by 
the  husband  or  wife   of  the  deceased,  second,  if  there   be 

no  husband  or  wife then  by  the  minor  child  or 

children  of  the  deceased.'*  The  Supreme  Court  of  Kansas, 
applying  the  principle  that  a  penal  statute  will  not  be  enforced 
by  the  courts  of  a  foreign  jurisdiction,  has  refused  to  enforce 
the  liability  created  by  this  statute,  since  it  is  in  part  penal,  and 
gives  a  right  of  action  to  persons  other  than  the  one  who 
would  be  entitled  to  recover  under  the  laws  of  that  state  in  a 
similar  case  arising  there :  DaU  v.  AuktMsan,  Tcpeim  &  SoMim 
Ft  R,  R.  Co,,  47  Pac  Rep.  521. 


The  Supreme  Court  of  the  United  States  has  recently 

declared,  in  consonance  with  its  prior  rulings,  that  a  suit  to 

enjoin  state  officers  from  seizing  private  property 

****l1wI**^  under  authority  of  an  unconstitutional  statute  it 

a2!m      ^^  ^  '"''  against  the  State:  Smtf  v.  DmuUd,  17 

scirtc.       Sup.  Ct  Rep.  262 ;  and  that  a  suit  tor  damages 

'^AipTiTy    against  state  officers,  who  have  seised  and  carried 

Mate        away  private  property  under  color  of  an  unoonsti* 

tutional  statute,  is  not  a  suit  against  the  state; 

within  the  prohibition  of  the  Eleventh  Amendment:  Smtf  v. 

Donald^  17  Sup.  Ct  Rep.  265.     From  this  latter  dedsioii 

Mr.  Justice  Brown  dissented. 
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'Hie  Supreme  Judicial  Court  of  Maine  has  lately  rendered 

*  most  valuable  decision  with  regard  to  the  rights  of  an 

architect,  specially  employed,  whose  plans  pro\*e 

unavailable  through  an  honest  mistake  of  judgment 

on  his  part :  Coombs  v.  Beede,  36  Atl.  Rep.  104. 

The  court  below  charged  that  if  the  architect  was 

^"'•^^•^y  told  that  the  cost  of  the  house  designed  must  not 

^^^^     «  certain  sum,  he  should  either  have  made  plans 

•ocorcii^^^y^  or  frankly  told  his  employer  that  he  could  not 

^  ^sid  have  declined  to  do  it,  and  that  if  he  undertook  the 

""•■^^^Mi  with  that  specific  restriction,  he  could  not  recov'er 

^^  ^*>«»»jjen8ation,  in  case  the  plans  called  for  a  house  of 

r^    ■"  ^ost     But  the  Supreme  Judicial  Court  granted  a  new 

P    ^^   ^^le  ground  that  this  instruction  was  erroneous,  Peters, 

•  Ij/j^    ^l«.riiiing  the  rights  and  duties  of  the  architect  as 

ff^gf^^  vnust  bear  in  mind  that  the  plainttfl*  was  not  a  con- 
jj^^j^  '^^ho  had  entered  into  an  agreement  to  construct  a 
dcfeiid^^'^^*  ^^^  defendant,  but  was  merely  an  agent  of  the 
j^^l^^*^^  to  assist  him  in  building  one.  The  responsibility 
j^.  ^  ^^n  an  architect  m  essentially  the  same  as  that  which 
^  V^^^n  the  lawyer  to  his  client,  or  upon  the  physician  to 
jji^  ^"^^mt,  or  which  rests  upon  any  one  to  another  where 
,^^*^^*  ^on  pretends  to  possess  some  .skill  and  ability  in  some 
jjgg^^^  ^^vnployment,  and  offers  his  services  to  the  public  on 
1^  B^^^  ^  W*  fitness  to  act  in  the  line  of  business  for  which 
be  emplo>''ed.  The  undertaking  of  an  architect 
%]iat  he  possesses  skill  and  ability,  including  taste, 
1^,,^  '^«a^  Xq  enable  him  to  perform  the  required  services  at 
^mj  ^^^^Sinarily  and  reasonably  well ;  and  that  he  will  exercise 
^^**l^ly,  in  the  given  case,  his  skill  and  ability,  his  judg- 


ttwfa,-^*^^  ******  reasonably  and  without  neglect  But  the 
It  wS^^^*"^  does  not  imply  or  warrant  a  satisfactory  result. 
^  ^^^  ^^«  enough  that  any  fiiilure  shall  not  be  by  the  finult  of 
^^^^^tlect.'  There  is  no  implied  promise  that  miscalcula« 
^y  not  occur.  An  error  of  judgment  is  not  necesarily 
of  a  want  of  skill  or  care,  for  misUkes  and  miscal- 
are  incident  to  all  the  business  of  life." 
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The  Supfcme  G>iift  of  Pennsylvania  has  recently  dcdared 
the  just  and  equitable  rule,  that  a  decree  for  perpetual  disbar- 
of  an  attorney  for  attacking  the  judicial 
integrity  of  the  court  in  a  manner  tending  to 
influence  the  court  in  a  decision  should  not  be  made  when  the 
attorney  has  previously  been  of  good  character,  and  asaiduoiia 
in  his  practice,  and  is  past  middle  life,  and  therefore  is  not 
likely  to  succeed  in  any  other  vocation ;  and  imposed,  in  the 
case  in  hand,  a  disbarment  for  two  years  only,  on  condition  of 
good  behavior,  as  being  sufficient  punishment :  /«  rt  SmM, 
36  Atl.  Rep.  134. 

When  a  transaction  made  by  an  officer  of  a  natkmal  bauik 

with  intent  to  defraud,  is  entered  on  a  deposit  slip,  the  entry 

bmim  ms    ®^  ^^  contents  of  that  slip  upon  the  books  of  the 

bank,  either  by  the  officer   personally,  or   by 

another  under  his  direction,  is  the  making  of  a 

"&lse  entry,"  within  Rev.  Stat.  U.  S.  I  5209:    A^fuwv. 

VniUd  Staits,  17  Sup.  a.  Rep.  255. 


In  a  prosecution  of  a  public  officer  for  accepting  a  bribe  to 
refrain  from  the  execution  of  duties  enjoined  by  statute,  the 
defendant  cannot  raise  the  question  of  the  consti- 
tutionality of  the  statute:  Newman  v.  Btopig^ 
(Supreme  Court  of  Colorado,)  47  Pac  Rep.  278. 


According  to  a  recent  decision  of  the  Court  of  Civil 

Appeals  of  Texas,  which  seems  to  be  consonant  with  the 

c,^,^     other  authorities  on  the  subject,  the  mere  fact 

N«fiig«iM0.    that  a  train  (ails  to  stop  the  usual  and  reasonable 

AMtoCIni 

PMMUflw  time  to  enable  passengers  exercising  ordinary 
M  Tff«ta  diligence  to  get  on  and  off  does  not  constitute 
negligence  as  to  a  person  who  gets  on  to  assist  a  passenger, 
and  is  injured  in  getting  off  after  the  train  has  started.  He 
must  give  notice  of  his  intention  to  alight  before  getting  on : 
Jntimatimud  &  G.  N.  R.  JL  C9.  v.  SattenMu^  38  S.  W. 
Rep.  401. 
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same  court,  Ibl1<nrifig  the  current  of  authority*,  has 

that  the  act  of  Missouri  ofMarch  31.1 887,  which  makes 

railroad  companies  liable  for  propeity  dcstroj'cd  by 

firec<Mnmunicated  from  their  locomotives,  and  gives 

them  an  insurable  interest  in  the  property  along 

their  roads,  »  not  in  excess  of  the  pomers  of  the 

legislature:  and  that  it  is  not  unconstituti<inal, 

4a  depriving  the  companies  of  propert>'  m*ithout  due 

of  law,  or  as  impairing  the  obligation  of  a  contract 

the   companies  and  the   state,  by  which  the>*  are 

\y  permitted  to  use  fire  in  the  operation  of  their  roads, 

^knying  to  the  companies  the  equal  protection  of  the 

^Sr.  LtmU  &S.F.  Ry.  C0.  v.  Ahtktws.  17  Sup.  Ct.  Rep. 


^ 


•^^, 


Supreme  Court  of  South  DakoU,  in  Shmmfr  v.  //ait, 

—     W.  Rep.  59$,  has   btely  held  unconstituti«)nal  two 

statutes  of  that  state,  which  sought  to  rentier  a 

life  insurance  policy  exempt  from  the  claims  nf 

la^^^^^^^^rt.    The  first  of  these  m-as  the  act  of  1890,   c  51, 

of  ^^     "^^rUch  provided  that  a  "  policy  of  insurance  on  the  life 

tf^  »^r  individual,  in  the  absence  of  an  ^reerocnt  or  assignment 

^^    contrary,  shall  inure  to  the  separate  use  of  the  husband 

and  children  of  said  individual,  independently  of  his 


'  creditors ;  and  an  endowment  policy,  payable  to  the 

on  attaining  a  certain  age,  shall   be  exempt  from 

from  any  of  hb  or  her  debts.**     This  was  held  to 

>  the  following  provision  of  the  state  constitution :  "  The 

<j€  the  debtor  to  enjoy  the  comforts  and  necessaries  of 

ill  be  rcoognired  by  wholesome  laws,  exempting  from 

I  sales  a  homestead,  the  value  of  which  shall  be  limited 

fay  law,  to  all  heads  of  fiimilies,  and  a  reasonable 

i«t  of  perMMial  property,  the  land  and  value  of  which  to 

^^         ^«d  by  general  bws,'*  cm  the  ground  that  "  a  law  which, 

r^^^^^^ut  any  limitation  as  to  value,  specifies  a  land  of  property 

^j"     ^  debtor,  solvent  or  insolvent,  may  acquire,  by  investing 

^"j^'^in  or  diverting  thereto  hb  entire  estate,  to  the  exclusion 

*">*«jMr  creditori,  b  neither  « wholesome  *  in  character  nor 
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*  reiuM»iuible '  as  to  amount,  and  is  by  far  too  generous  to  be 
just." 

The  other  act  was  that  of  1895,  c.  89.  which  provided  that 
**  the  avails  of  any  policy  or  policies  of  insurance  heretofore  or 
herciftcr  issued  upon  the  life  of  any  person,  and  payable  upon 
the  death  of  such  person  to  the  cirder,  assigns,  estate,  execu- 
tors, or  administrators  of  the  insured,  and  not  assigned  to  iiny 
other  person,  shall,  if  the  insured  in  such  policy  at  the  time  o^ 
death  reside  or  resided  in  this  state,  and  leave  or  left  surviving 
a  widow  or  husband  or  any  minor  child,  to  an  amount  not 
exceeding  in  the  aggregate  the  sum  of  five  thousand  dollars, 
inure  to  the  separate  use  of  such  v^idow  or  husband  or  minor 
child  or  children  or  both,  as  the  case  may  be,  independently 
of  the  cretiitors  of  such  deceased,  and  to  such  amount  shall 
not  in  any  action  or  proceeding  legal  or  equitable  be  subject 
to  the  payment  of  any  debt  of  such  decedent.**  This  was  held 
to  contravene  Article  I,  |  10,  of  the  Constitution  of  the  United 
States,  which  enacts  that  no  state  shall  pass  any  law  impair- 
ing the  obligation  of  contracts,  and  with  Article  6,  |  12,  of  the 
constitution  of  South  Dakota,  which  conuins  substantially  the 
same  provision. 

The  Supreme  Court  of  Pennsylvania,  in  a  case  of  great  local 
interest,  Smtik  v.  Times  Pk^,  C0.,  36  Atl.  Rep.  296,  has  sue- 
ceeded  in  overturning  all  established  precedents  as 
BBCMsivt     to  the  functions  of  an  appellate  court  in  regard 
***     to  the  question  of  damages.     In  the  first  place, 
it    construes    an    act    passed    May    20,    1891,  P.  L.   lOi, 
which    provided    that    "the    Supreme    Court    shall    have 
power  in  all  cases  to  affirm,  reverse,  amend  or  modify  a  judg- 
ment,  order,. or  decree  appealed  from,  and  to  enter  such  judg- 
ment as  the  Supreme  Court  may  deem  proper  and  just,  without 
returning  the  record  for  amendment  or  modification  to  the 
court  below,  and  may  order  a  verdict  and  judgment  to  be  set 
aside  and  a  new  trial  had,**  as  giving  it  the  power  to  reverse  a 
verdict  on  the  sole  ground  that  the  damages  are  excesshre; 
nd  then  upholds  the  act  thus  construed,  as  not  in  violatkm 
i  the  constitution  of  Pennsylvania,  Art  i,  I  6,  declaring 
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that   "trial    by  jury  shall  be  as  beretoibre.**     See  note  in 
this  issue. 

In  SiaU  V.  B^kstrmck,  38  S.  W.  Rep.  317,  the  Supreme 
Court  of  Missouri.  Division  No.  2.  held  constitutional  tlie  act 
of  that  state  of  April  19,  1895.  which  prohibits 
the  manufacture  or  sale  of  any  substitute  for 
butter  so  colored  as  to  resemble  butter,  n>  (xmh^ 
within  the  police  power  of  the  state;  and  that 
the  bet  that  portions  of  the  statute  were  unconstitutional,  did 
not  render  it  also  unconstitutional  as  to  the  other  portionn. 
The  court  further  held  that  the  provision  of  $  8  of  the  act.  that 
"  whoever  shall  have  possession  or  control  of  any  imitation 
butter,  or  any  substance  designed  to  be  used  as  a  substitute 
for  butter,  contnir>'  to  the  provisions  of  this  act.  shall  be  con- 
fltnicd  to  have  possession  of  property  with  intent  to  uw  it.  as 
a  means  of  committing  a  public  oflcnce/*  did  not  contravene 
Article  4,  |  53,  of  the  constitution  of  Missouri,  which  pmhibits 
tlie  passage  of  any  special  law  chan{;ing  the  rules  of  evidence. 

When  a  majority  of  the  voters  who  vote  upon  a  con>titu- . 

tional  amendment  submitted  to  the  people  of  the  sUite  at  a 

Amtmumm,   8*"^'*^  election,  vote  in  iavor  of  the  adoption  of 

«t  fiMiif     the  amendment,  the  same  is  ratified,  thou;;h  the 

vutc-i  ca.st  in  its  favor  are  not  a  majority  of  the 

votes  cast  for  state  officers  at  the  general  election.     A  majority 

of  those  who  actually  vote  thereon  is  all  that  is  required,  in  the 

absence  of  express  provision :  Green  v.  SUUe  Board  ef  Can- 

wmssert,  (Supreme  C6urt  of  Iciaho.)  47  Pac.  Rep.  259. 

Judge  Stiriing,  of  the  Chancer}*  Division  of  England,  has 
lately  ruled  that  the  principle  that  a  publishing  agreement 
between  an  author  and  a  publisher,  or  a  firm  of 
publishers,  is  personal  to  the  individuals  entering; 
into  it,  and  that  the  benefit  of  such  a  contract  is 
not  assignable  without  the  author's  consent, 
^iplies  equally  to  the  case  of  a  similar  agreement  between 
an  author  and  a  limited  company :  Griffith  v.  Tewer  Pkb.  Cif*» 
^••[1897]  I  Ch.  21. 

In  a  recent  case  in  the  Grcuit  Court  for  the  Northern  Di^rict 
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of  IIIinoM,  N.  D.,  it  appeared  that  the  Distilling  and  Cattle- 
Feeding  Company,  which  manufactured  and  sold 
spirits,  etc.,  issued  to  the  purchasers  of  its  {;^oods 

Hctato       what  were  called  "rebate  vouchers,'*  by  which. 
vsackOTi      f^^  iijg  purpose  of  securing  the  continuous  patron- 
age of  the  customer,  it  promised  to  pay  him,  in  six  months,  a 
sum  equal  to  five  cents  per  gallon  of  the  goods  iNinchased  by 
him.     These  vouchers  provided  that  they  should  be  valid  and 
payable  *'  only  on  condition  *'  that  the  purchaser  and  his  suc- 
ccs!K>rs  should,  during  the  six  months  specified,  have  bought 
all  his  supply  of  such  goods  from  the  Distilling  and  Cattle- 
Feeding  Company,  or  certain  persons  named  as  its  distributing 
agents.    The  company  having  been  placed  in  the  hands  of 
a  receiver,  certain  of  these  vouchers  were  presented  to  him 
for  allowance  by  persons  who  claimed  to  be  equitable  assignees 
from  the  persons  to  whom  they  were  issued.     It  further 
appeared  that  the  condition  as  to  continued  purchases  from 
the  company  had  not  been  complied  with.    Upon  these  iacts, 
it  was  held  that  the  vouchers  did  not  create  a  present  oblign. 
tion  to  pay  the  rebate,  subject  to  be  defeated  by  a  breach  of 
the  condition,  but  that  the  obligation  would  arise  only  on  per- 
formance of  the  condition,  and  tliat,  therefore,  even  if  the  con- 
dition should  be  held  illegal,  there  would  be  no  obligation 
without  performance ;  that  it  did  not  appear  from  the  contract 
that  the  rd>ate  was  a  sum  paid  in  excess  of  the  price  of  the 
goods  sold,  and  that  it  could  not  be  recovered  back  as  money 
of  the  customer  paid  on  an  illegal  consideration,  and  held  by 
the  company ;  that  no  engagement  could  be  implied  that  the 
company's  products  should  be  offered  during  the  six  months 
at  rt'a.s4inable  prices,  or  witliout  further  rebate  vouchers,  con- 
diti«>ned  cm  still  further  |iatronage ;  and  that  the  vouchers  were 
not  illegal  or  against  public  policy :  Oimstead  v.  DisiUUng  & 
CattU'FtediMg  Co,,  Jj  Fed.  Rep.  265. 

A  contract  for  the  sale  of  the  fixtures  of  a  post  office,  by 
which  the  seller,  who  was  then  postmaster,  agreed  to  resign, 
and  to  use  his  influence  to  secure  the  appointment 

5«i«^"  of  the  purchaser  to  the  office,  has  been  lately 
declared  by  the  Supreme  Court  of  Arkansas  to  be 
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^**4  **   ^^ainst  public  polky :  Edwards  v.  Randle,  38  S. 

-^      ^*>%irt  also  held  that  money  paid  under  the  contract 
-     ^**^   be  recovered  on  the  refusal  of  the  seller  to  perform. 
-^     ^^     opinion  of  the  Supreme  Court  of  California,  com- 
^^     ^^•^  premiums  oflercd  by  an  association  on  horse  races 
is  not  competing  for  bets  and  wagers,  and  the  pay- 
ment of  entrance  fees  to  the  svssodation  for  the 
pf^q^l  privilege  of  competing  in  a  race  for  which  a 

tjl,^^'^^  b  offered  does  not  make  the  transaction  a  wager 
hffiy-^*^  the  competitors;  and  accordingly,  an  agreement 
UjJj  two  owners  of  horses  to  pool  all  premiums  and 

eqii^l^^'  ^icys  awarded  on  their  horses,  and  to  divide  the  same 
^^»    i»  valid :  Hamkims  v.  OtHngar^  47  Pac.  Rep.  254. 

iQ^  ^»  ^^^^wrt  of  Appeal  for  Ireland  has  recently  held,  affirm- 
3iidgnient  of  the  Queen's  Bench  Division,  that,  as  iar 
as  the  right  of  contribution  between  co-debtors  b 
concerned,  the  statute  of  limitations  begins  to 
run  from  the  date  at  which  one  of  them  is  damni- 
compdled  to  pay  more  than  his  just  share  of 
debt;  and  that  accordingly,  when  one  of  several 
to  a  note  has  nude  payments  theieon  so  as  to 
whoi^^^  statute,  and  being  consequently  liable  to  pay  the 
dp^<»  ^^te,  does  pay  it,  he  can  recover  against  his  co-prin- 

J^^lough  the  creditor  is  barred  by  the  statute  from 
from  them:  G€ardHer  v.  Brooke,  [1897]  1  I.  R.  6. 

V.  Loma  Gold  AUtus,  Lsd,,  [1897]  1    Ch.  1,  the 
Appeal  of  England  has  affirmed  the  decision  of 
Justice  Chitty,  [18^6]  2  Ch.  572,  (see  35  Au.  L. 
Rea.  N.  S.775,)  that  on  a  vivm  voce  vote,at  a  meet- 
ing of  a  coiporation,  the  vote  of  each  person  who 
holds  a  proxy  must  be  counted  as  a  single  vote, 
and  not  as  a  vote  for  each  person  for  whom  he 
proxy ;  and  that  when  a  notice  calling  a  special  meet- 
accompanied  by  a  circular  from  the  accreUry  and 
I  with  a  praxy  attached,  asking  for  the  return  of  the 
I  ioppoft  of  the  resolution,  the  date  of  the  meeting 


*^^ 
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betn;;  left  blank  in  the  proxy  by  a  printer's  error,  and  aeverat 
of  the  members  executed  and  returned  their  proxies  duly 
stamped  without  filling  up  the  blanks,  which  were  filled  up^ 
by  the  secretary  before  the  proxies  were  lodged  with  the  cor- 
poration, the  proxies  were  valid. 


In  an  action  against  the  directors  of  a  corporation   for 
paying  dividends  out  of  capital,  the  directors  may  show,  in 
defence,  that  certain  notes  which,  if  they  had  been 
iriTiifii.     properly  classed  as  losses,  would  have  left  the 
"jyjyy**    corporation  without  a  surplus  on  the  day  the  divi- 
dend was  declared,  were  afterwards  paid  in  full, 
so  that  no  actual  loss  was  sustained  by  the  payment  of  the 
dividend :  Dykman  v.  Kteney,  (Supreme  Gnirt  of  New  York, 
Appellate  Division,  Second  Department,)  42  N.  Y.  Suppl.  488. 
In  the  same  case,  it  appeared  that,  before  the  declaration  of 
the  dividend,  the  defendants,  after  consulting  the  superintendent 
of  the  banking  department,  delivered  to  the  bank  their  indi- 
vidual notes,  together  with  a  memorandum,  reciting  that  the 
notes  were  given  to  remove  a  doubt  as  to  the  character  of 
some  of  the  receivables  of  the  bank,  and  to  make  the  bank 
unquestionably  solvent     After  the  failure  of  the  bank  these 
notes  were  paid  to  the  receiver.    Under  these  circumstances 
it  was  held  that  the  money  so  paid,  in  excess  of  the  amount 
necessaiy  to  make  good  the  impairment  of  capital  existing 
when  the  notes  were  given,  should  be  applied  on  the  liability  of 
the  defendants  arising  out  of  the  declaration  of  the  dividend. 


When  a  person  who  has  committed  a  criminal  oflRmse 
fraudulently  procures  himself  to  be  prosecuted  and  convicted 
before  a  justice  of  the  peace,  or  other  tribunal 
hamg   jurisdiction    thereof^  which   imposes  an 


insignificant  penalty,  and  the  purpose  of  the  pro- 
ceedings is  to  avoid  a  real  prosecution  and  punishment  for  the 
offense  committed  by  him,  such  conviction  b  not  a  bar  to  a 
prosecution  brought  in  good  fiuth,  where  the  state  is  a  party 
in  fact  as  well  as  in  name  *  Stait  v.  SmUk^  (Supreme  Court  of 
Kansas,)  47  Pac  Rep.  541. 
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^          ^^vpnmc  Court  of  Appeals  of  Virginia  has  recently 
"^^  in  passing  upon  the  right  of  nominees  for  public 
office  to  appear  upon  election  ballots,  the  courts 
will  recognize  the  right  of  the  nominating  con- 
vention to  judge  of  the  election,  qualification^*  and 
returns  of  its  delegates,  and  will  not  go  back  of 
its  action   to    inquire   into  the  right  or  title  of 
admitted  by  it  to  act  as  such :   Maraim  v.  Ba/loi 
s6  S.  £.  Rep.  281. 
kct  of  New  York  of   1 896,  c.  909,  S  56.  pro\'iilcs  that 
be  a  division  within  a   party,  and  two  or  more 
factions  claim  the  same,  or  substantially  the  Name 
device  or  name,  the  officer  aforesaid  [the  secretary 
of  state]  shall  decide  between  such  conllicting 
••■  claims,  gi\ing  preference  of  device  and  name  to 
the  convention  or  primary,  or  committee  thereof. 
!r\^*^*^&«d  by  the  regularly  constituted  party  authorities ;  and 
^^^lier  faction  or  Mictions  shall  present  no  other  clc\icc 
^^'^  *"3^  name,  the  said  officer  shall  select  a  diflercnt  device 
^^j^^^^-^Ty  name  for  each  such  other  faction,  which  shall  be 
^*I>cn  the  ballots  to  distinguish  its  ticket.     If  two  or 
^  ^c^xivcntions  ate  called   by  different  authorities,  each 
^-^  ^"^S  to  represent  the  same  party  for  tliat  pur|>osc.  the 
^    .  ^'diccr  shall  select  a  suitable  device  and  party  name  to 
^^"^K^ish  the  candidates  of  one  faction  from  those  of  the 
^/^«   and  the  ballots  shall  be  printed  accordingly."     In 
^^  ^-  Rfftsivelt,  45  N.  E.  Rep.  840.  the  Court  of  Appeals 
^  ^«w  Yofk  held,  affirming  41  N.  Y.  Suppl.  572.  that  this 
^^^^'^  appUed  not  merely  to  Actions  within  a  party,  but  also 
^  ^  contest  between  two  or  more  conventions,  each  claiming 
tORgttlarlyffeprcsent  a  political  party.    (See  36  Am.  L.  Reu. 
.KS.132.) 

In  SiaU  V.  Ltstuwr,  (Supreme  Court  of  Missouri,)  38  S.  W. 

Itep.  325,  a  petition  of  nomination  of  "  Silver  party  "  candi- 

^^gi^^^^g^    dates»  which  called  for  presidential  electors  who 

iii rumn.    ••will   i^ipear  on  the  Democratic   ticket,'*  was 

I  by  a  oiunber  of  voters    Subsequently  five 
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of  the  Democratic  electors  resigned,  and  thdr  pbcei  wete 
filk^d  by  nominees  of  the  Populist  party,  and  a  new  Silver 
party  petition  was  then  prepared,  which  contained  the  names 
of  all  the  Democratic  electors,  including  the  fusion  candidates. 
To  this  petition  was  attached  the  signatures  of  the  former 
petition,  which  had  been  cut  therefrom.  It  was  held  that  the 
names  thus  attached  could  not  be  considered  in  ascertaining 
whether  the  new  petition  had  the  requisite  number  of  signers. 
When  the  secretary  of  state  has  transmitted  to  the  county 
officers  the  form  of  ballot  to  be  used  at  an  approaching  elec- 
WitMniwai  ^^^»  immediately  upon  the  expiration  of  the  tioie 
•fCM^Mate.  allowed  for  correcting  certificates  of  nomination, 

OMiMlMi  at 

Naa«       he  will  not  be  compelled  to  instruct  the  oounty 

fTM  tmm«    officers  to  omit  from  the  ticket  the  name  of  a  cui* 

didate  who  withdrew  after  the  form  of  ballot  was  thus  trans* 

mitted,  if  no  nomination  has  been  made  to  fill  the  vacancy : 

S/atf  V.  Tayior,  (Supreme  Court  of  Ohio,)  45  N.  E.  Rep.  715. 

Much  to  the  surprise  of  any  one  who  has  followed  the 

decisions  of  that  body,  the  Supreme  Court  of  Pennsylvania 

•  has  bUely  decided  that  a  policeman  on  duty,  who, 

wiMs,       on  a  rainy  night,  attempts  to  remove  with  his 

^ST***^  mace  a  broken  wire  hanging  firom  a  pole  in  a 

street  on  his  beat,  is  not  necessarily  chargeable 

with  contributory  negligence,  though  he  knows  that  the  wire 

is  charged  with  electricity :  ZWmv  v.  AttegkiHf  Cmmiy  Lfgki 

Ca.  36  Atl.  Rep.  164.   

The  Supreme  Court  of  Appeals  of  West  Virginia  following 
the  now  well  settled  rule  that  equity  has  jurisdiction,  by  tnjuno-> 
tion,  to  prevent  acts  which  will  result  m  irreparable 
injury,  has  recently  held  that  it  will  interfere  in  such 
a  case,  even  though  there  is  a  controversy  as  ta 
title  between  the  parties,  and  having  once  acquired  jurisdic* 
tion  on  thb  ground,  will  go  on  to  give  full  relief,  though  In 
so  doing  it  becomes  necessary  to  decide  between  two  adverse* 
titles :  Batman  v.  Hamns,  36  S.  E.  Rep.  271.  It  also  held 
that  the  abstraction  of  petroleum  oil  or  gas,  they  being  part. 
of  the  land,  is  an  irreparable  injury,  and  will  he  c^iofaied. 
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yiicicr  constitutional  prmisions.  Const  Ncv.  f  17,  that  if, 
ttnn^    a  vacancy  in  the  officer  of  governor,  the  lieutenant- 
governor  die  or  become  incapable  of  performing 
the  duties  of  the  office,  the  president  pro  tempore 
'"-f       ^*     of  the  senate  shall  act  as  governor  till  the  vacancy 
b  filled,  and  (S  18)  that  in  case  of  a  vacancy  in  the 
governor,  the  powers  and  duties  of  that  office  shall 
^^  c>m  the  lieutenant-governor ;  a  vacancy  in  the  office  of 

"^'»«om-^  creates  no  vacancy  in  the  office  of  lieutcnant-gov- 
jg^  •  ^**^  one  elected  to  that  office  before  expiration  of  the 
^  ^2****    "^rhich  the  last  elected  lieutenant-governor  was  chosen 
to  that  office :  State  v.  Sadier,  (Supreme  Court 
a,)  47  Pac  Rep.  450. 


^>^  preme  Court  of  New  Hampshire  has  recently  decided, 

the  married  women's  property  acts,  and  the  other 

enabling  statutes  which  have  removed  the  wife's 

disabilities,  she  may  now,  after  her  abandonment 

by  her  husband,  acquire  a  separate  domicile  in 

and  on  her  death  her  estate  will  be  administered 

j-j^  ^~^  ^^  laws  of  the  new  domicile :  Skmte  v.  Sar^emt,  36  AtL 

ItaiK^^^^^^^  case  in  hand,  the  husband,  who  was  domiciled  in 
Vfiu^  ^^misetts,  had  expressed  his  assent  to  his  wife's  will  in 
^11^  ^m.^^^"  ^^  ^'*^'  ^  i^uired  by  the  statutes  of  that  sute, 
tiie  aw^^^^^  ^^*^  living  together  as  husband  and  wife.  After 
iliif^^^^^^^lonmcnt,  the  wife  became  domiciled  in  New  Hamp- 
^^''^lose  laws  do  not  tecognixe  the  binding  nature  of  such 
t,  and  the  court  decided  that  it  was  inoperati\*e.  and 
husband  took  his  share  of  her  estate  under  the  dis- 
law  of  New  Hampshire. 

V.  AZv/v,  177  Fa.  571,  the  Supreme  Court  of  Penn- 

hdd  that  the  married  women's  acU  do  not  remove 

the  burden  that  rests  on  her  of  proving  title  to 

w^>^     the  proper^  she  claims  against  her  husband's 

'»  fc^-^^,  creditori ;  and  that  when  the  conveyance  to  her 

^^"^    her  parents,  she  must,  in  a  contest  with  her  husband*» 


202  PROGRESS  OP  THE  LAW. 

creditors,  prove  that  she  paid  for  it  with  her  own  money,  or 
that  It  was  a  {fift  to  her. 

This  case  has  excited  considerable  comment;  but  it  is 
really  no  more  than  a  repetition  of  the  generally  acknowledged 
rule,  that  the  married  women's  acti  only  remove  the  disabili- 
ties  of  coverture  as  to  the  possession  and  control  of  property, 
and  df  >  nut  aHcct  itt  other  incidents.  In  this  case,  the  bone  of 
contention  was  not  the  wife's  possession  of  the  property  but 
the  manner  in  which  she  acquired  it 

An  ansodatton  that  contracts  with  its  members,  in  consad* 
cration  ol  the  payment  of  a  specified  annual  sum.  to  repair 
bicycles  in  case  of  accident,  and  to  replace  those 


wtartoMCM  destroyed  by  accident  or  stolen,  but  not  to  pay 
iMnraac*     j^j^y  moncy,  is  not  kn  insurance  company,  which 


s 
must  be  chartered  under  the  act  relating  to  such  > 

companies,  but  may  lawfully  do  business  under  the  clause  of  the 
general  corporation  act,  which  permits  incoix>orations  for  **  the 
maintenance  of  a  sodety  for  ...  .  protective  purposes  to  its  > 

members  from  funds  collected   therein:*'    C^mtwmwfo/ik  v.  ^>^ 

PtatndiHt  Bicycle  Assm.,  (Supreme  Court  of  Pennsylvania,)  36  ^^ 

Atl.  Rep.  197.  ^^ 

The  '*  Lloyds "  insurance  policies,  which  have  had  some 

little  vogue  for  years^past,  and  been  vigorously  denounced  by 

^ii.ue     *^*  regular  companies,  have  been  recently  passed 

vaiMHy.      upon  by  Judge  Spring,  of  the  Supreme  Court  of 

5.IU  upM    ^^  y^y^  ^j  j^  j^^  ^^  g^  County.     He  ' 

holds  (1)  That  the  stipulations  in  a  Lloyds  policy  that  no 

action  to  enforee  its  provisions  shall  be  brought  except  against 

one  of  the  und-jrwriters,  who  is  designated  to  represent  all  the 

others,  and  that  they  will  abide  by  the  result  of  that  action,  is  ^ 

valid,  as  its  enforcement  does  not  oust  the  jurisdiction  of  the 

courts,  but  only  prevents  a  multiplicity  of  suits,  and  the 

action  thus  provided  for  is  against  one  of  the  parties  to  the 

contract,  and  not  a  mere  agent  or  attorney;  (2)  That  such  a     •  •; 

stipulation  precludes  the  bringing  of  separate  actions  on  tlw  ' , 

policy  against  the  several  underwriters,  but  does  not  prevent  ^ 

proceeding  against  them  to  enforce  a  judgment  obtained  in  the  V 
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•ctioQ  picMjajcd ;  and  (3)  That  a  limiution  in  a  Lloyds 
poKcy  thtf  action  therein  most  be  answered  within  twelve 
■QQtb  after  loss  refers  only  to  the  action  to  establish  the 
dnn,  not  to  proceedings  against  the  various  underwriters  to 
cnfefte  a  judgment:  Lmmrmee  v.  Sck^tr,  42  N.  Y.  Suppl. 

Is  Rdait  V.  Stauity  O.,  Ltd.,  [1897]  1  Q.  R  1 1 1.  a  pro- 
fonl  fcr  an  insuianoe  of  goods  gainst  loss  b^*^  burglary  was 
:  by  the  pbintiflrto  the  defendant  company  on 
■4*  >^$-    On  December  27,  1895.  at 
a  nwting  of  the  <irectora  of  the  company,  the 
seal  of  the  company  was  allixed  to  a  policy  in 
'with  the  prapomi,  and  this  policy  was 
I  by  two  of  the  cfirvctors  and  their  secretary.     It  rvdled 

14.  i«9S.  to  January  i,  1897.  and 
r  the  plaintiff's  goods  accordingly;  andalso 
I  a  pgpsiiion  that  no  iniurinn.  by  way  of  renewal  or 
be  held  lo  have  been  efleded  until  the 
shoidd  have  been  pmd.  Upon  the 
m^  flf  Du  tmlii  I  a6,  or  early  in  the  morning  of  Decern* 
her  27.  189$.  a  lorn  of  goodi  included  in  the  policy 
l»ik  pface  by  brngfary.  The  poficy  iLiiii'iiJ  in  the  hands 
if  the  caa^pnny*  ami  nothing  was  paid  by  way  of  prenuum. 
Uider  *ese  liiiumnmim  the  Court  of  Appeal  ruled 
te  the  pafa^  caHtimiBd  a  complemd  omtract  of  isMi  ranee* 
te  the  oaB#iiaa  fer  prepayment  of  the  premium  was  waived 
ky*eddbidbmibsrtherccilalof  itspnymem;  and  that  the 


I  a  judge,  dfer  the  jury  has  retired,  goes  to  the  dfff^ 

^tktjfmf  mum  M  the  request  of  tint  body,  ami  rctbrm  ta^ 

j^g^       iirfavmu  cw^uel  that  the  jury,  throu^  its  (niren»w. 

^^■'^■B    had  m^soaed  a  ^*^M»^m  of  otrtmi  iustnactaoo^. 

Inmm  canmimK  such  mwri>ui1inf  »  wH  jiut/>'  a  reverb  cd 

acnancMB:  Sh*v.  I9WA  (Supreme  Court  of  Wa^lun^um*) 
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The  Court  of  Appeals  of  Colorado  has  recently  held,  that 

when  a  tenant,  during  the  term,  and  at  his  own 

expense,  lays  a  tile  floor  in  the  demised  building, 

■telll^'     ^^  "^y*  before  the  expiration  of  the  term,  remove 

the  tiling,  and  restore  the  building  to  its  original 

€onditif>n  :  Ross  v.  Cmmpbeii,  47  Fac.  Rep.  465. 

Tlic  Supreme  Court  of  Nebraska  has  very  wisely  cut  loose 
from  the  stringent  rule  of  Pttrwtuu  v.  Jamt^  Aleyn,  36,  which 
has  been  more  or  less  slavishly  followed  up  to  the 
present  day  by  all  the  courts  of  English  speaking 
OMirZcUMiaf  countries,  and  declares,  in  accord  with  WkinUter 

App»rtiw  conclusion  that  the  common  law  rule  of  construe* 
MMt  at  RMt  ^^  under  consideration  is  not  in  force  in  this 
state,  and  formulate  the  rule  as  follows :  Where  a  substantial 
portion  of  leased  premises  is  destroyed  without  the  fiiult  of  the 
lessee,  he  is  entitled  to  an  apportionment  of  the  rent  cove- 
nanted to  be  paid  and  accruing  thereafter,  in  the  absence  of 
an  express  assumption  by  him  of  the  risk  of  such  destruction : " 
WaiUes  V.  SimA  Omaka  la  &  Coal  Co^  69  N.  W.  Rep.  78$. 
Post,  C.  J.,  and  Irvine  and  Ryan,  CC,  dissented. 

A  letter  from  an  elector  of  a  state  to  the  governor,  in  rdcr- 

ence  to  the  character  and  qualifk:ations  of  an  applicant  to  the 

LiM        governor  for  appointment  as  sheriff  of  the  county 

PrivifecM     in  which  the  said  elector  resides,  is  not  an  abso- 

^^Tlkm!'**'  lutely  privileged  publication,  but  is  only  quail* 

t^^^«j**     ficdly  or  conditionally  privileged    The  publisher 

of  such  a  letter  cannot,  under  the  guise  of  such  a 

communication,  fitlsely  and  maliciously  traduce  and  slander 

the  moral  character  of  the  applicant ;  and  if  he  does  so,  he 

will  be  liable  to  an  action  therefor.    But,  on  the  other  hand, 

the  applicant  cannot  recover  damages  for  any  statements 

made  in  such  publication,  unless  they  were  both  iaise  and 

malicious;    and  accordingly,    though    the   alleged  libehMtf 

matter  cannot  be  shown  by  the  publisher  to  be  true,  jret,  if 

there  was  reasonable  ground  for  him  to  suppose  that  it  wu 
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V 

V  J  ^lief  that  it  was  true  both  in  assertions  of  fact  and  in 
\^*nt  thereon,  and  was  published  with  the  motive  of  benc- 
V"  ^^  public  welfare,  without  any  private  personal  malice 
^  ^^  the  pbintiff,  the  publisher  will  not  be  liable  in  dam- 
^dh  ^^^  ^'  ^^^*f  (Supreme  Court  of  Florida.)  21  So. 
^*  109. 

>^,   ''^.  Supreme  Court  of  New  York,  Appellate  'Division, 
-^^^^liartmcnt,    held,  in  a  recent  opinion,  that  the  dis- 
charge on  kahcas  carpus  of  a  person  committed  to 
await  the  action  of  the  grand  jury  is  not  such  a 
T^  termination  of  the  criminal  proceedings,  as  will 
ground  an  action  for  malicious  prosecution ;  and 
L^irt  that  up  to  the  time  of  the  trial  of  an  action  for 
prosecution,  begun  two  days  after  the  plaintifT  had 
^^^Biarged  on  habtas  corpus  from  a  commitment  to 
^    •action  of  the  grand  jury,  no  further  steps  were  taken 
^^^nal  proceedings,  does  not  show  that  those  pro- 
^lad  been  finally  disposed  of:  HMs  v.  Pmrktr^  43 

1-  955. 

^loye  of  an  electric  light  company,  who  is  sent  to 

at  a  time  when  the  wire  connected  with  the  lamps 

is  usually  "  dead,'*  and  who  knows  that  lamps  are 

never  trimmed  while  on  *'  live  "  wires,  has  a  right 

to  assume  that  the  wires  will  not  become  alive 

through  the  negligence  of  the  company  while  he 

is  engaged  in  trimming  them :  Harroun  v.  Brush 

ight  Ci?.,  (Supreme  Court  of  New  York,  Appellate 

Fourth  Department.)  42  N.  Y.  Suppl.  716. 


«the  ^^ 


^hcock  V.  Nixon,  (Supreme  Court  of  Washington,) 

^^     ^%cp.  412,  land  on  which  there  were  two  mortgages 

^  _     had  been  conveyed  by  the  mortgagor  to  the  first 

of  \H^  —       mortgagee,  who  also  mortgaged  it    At  the  time 

^ribt  ^^^^^vcution  of  the  latter  mortgage  most,  if  not  all  of  the 

'4  M^vT*^^^^^*"^  ^  ^^  ^"^  mortgage  was  pakl.  and  the  balance 

^n$  ^^^^i^s  paid  afterwards.    Under  these  circumstances,  it 

^JBlt  ^^^^  that  the  doctrine  of  non-merger  did  not  apply ;  and 

#  ^wZ^^     ^•o*  ^  *^  second  mortgage  was  superior  to  that 

^^  '^'^Oftgage  given  by  the  grantee  of  the  mortgagor. 
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Vice-Chancellor  Reed,  of  the  Court  of  Chancery  of  New 
Jersey,   has  lately  decided  a  very  interesting    question  in 

Mvnidp^  regard  to  the  jurisdiction  of  equity  over  the  acts 
Gwp«ratiMi.  of  municipal  officers.  The  common  council  of 
Ag«ifl«tAcu  the  borough  of  Spring  Lake,  by  resolution, 
Ahlum»M9i  ^**'"c**«*«*  *o  ^^^  d<>*^"  a  building  that  was  being 

NiitaMMt  erected  on  land  claimed  by  the  borough  to  have 
been  dedicated  to  public  use.  A  bill  was  filed  to  restrain  the 
borough  and  its  officers.  The  borough  answered,  setting  up 
a  dedication  of  the  building  site,  and  further  filed  a  cross-bill 
upon  the  same  ground,  praying  that  the  nuisance  might  be 
abated.  The  Vice-Chancellor  held,  in  a  carefully  considered 
opinion,  that  though  a  court  of  equity  mrill  not,  as  a  general 
rule,  correct  irregularities  in  municipal  procedure,  it  will 
nevertheless  restrain  an  irregular  proceeding  if  it  threatens 
irreparable  injury ;  that  as  the  charter  of  the  borough  pre- 
scribed that  it  should  act  by  ordinance,  the  action  by  resolu- 
tion was  irregular;  that  the  injury  threatened  was  irreparable; 
that  the  nuisance  was  not  such  as  a  municipal  officer  could 
abate  at  common  law,  and  that  the  acts  threatened  could 
therefore  be  restrained.  But  he  also  held,  that  as  a  munici- 
pality, as  the  representative  of  the  public,  may  sue  to  abate 
or  prevent  a  nuisance  upon  public  property  within  its  limits 
the  court  would  retain  the  cause  upon  the  allegations  of  the 
cros!(-bilI,  (no  objection  to  the  jurisdiction  having  been  made 
until  the  evidence  was  concluded,  and  the  dedication  of  the 
land  appearing  to  be  reasonably  clear),  and  would  decree  an 
abatetncnt  of  the  nuisance :  Coast  Co.  v.  Afaj^or,  etc,,  tf 
Borough  of  SpnHg  Lake,  36  Atl.  Rep.  21. 

The  Supreme  Court  of  Missouri  has  lately  ruled,  that  the 
state  lK>ard  of  health  has  no  authority  to  refuse  a  certificate 
authorizing  an  applicant  to  practice  medicine  in 
the  state,  on  the  ground  that  the  medical  college 
from  which  he  had  graduated  had  not  complied 
with  a  resolution  of  the  board  requiring  every 
college,  by  a  certain  date,  to  furnish  the  board 
with  a  list  of  its  inatriculatesand  the  basis  of  their 
matriculation,  when  it  appean  that  the  applicant 
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gnduatcd  before  the  college  received  notice  of  the  re»o- 
lution ;  and  that,  though  mandamus  will  not  lie  to  compel 
the  state  board  of  health  to  issue  a  certificate  to  practice 
medicine,  when  they  have  determined  that  the  applicant  is  not 
a  graduate  from  a  medical  college  "  in  good  standing.*'  the 
decision  of  that  question  being  within  their  discretion,  yet 
the  question  of  good  standing  cannot  be  made  to  depend 
merely  on  whether  the  college  has  complied  with  a' resolution 
of  the  board  such  as  mentioned  above,  the  statute  giving 
them  no  such  power ;  and  that  a  mandamus  will  accordingly 
issue  in  such  a  case  to  compel  the  granting  of  the  certificate : 
SUKie  V.  LmH,  38  S.  W.  Rep.  323. 

Though  in  general  the  pledgor  has  an  adequate  remcd}-  at 
law  for  the  conversion  of  a  pledge,  yet,  when  the  pledgee  is 
insolvent,  and  the  transferee  of  the  pledge  li^es  in 
another  state,  a  bill  in  equity  will  lie  at  the  suit 
of  the  pledgor  to  redeem  the  pledge :  NtUoti  v. 
Owen,  (Supreme  Court  of  Alabama,)  21  So.  Rep.  75. 

The  Supreme  Court  of  the  United  States  has  recently  held, 
that  a  suit  in  equity  against  the  secretary  of  the  interior  to 
compel  him  to  issue  patents  to  certain  lands  abates 
upon  his  resignation  from  the  office ;  that  when 
such  bill  is  filed  against  both  the  secretary  and 
the  commissioner  of  the  general  land  office,  but 
so  fitr  as  the  latter  b  concerned  only  seeks  to  enjoin  the  exe- 
cution of  the  orders  of  the  secretary  relative  to  the  disposition 
of  ceitain  lands,  it  cannot  be  maintained  against  the  com- 
oussioner  alone,  after  the  suit  has  abated  as  to  the  secretary 
by  his  resignation ;  and  that  in  such  a  case  the  bill  cannot  be 
amended  by  making  the  successor  of  the  secretary  a  defendant : 
munur  VdUy  Stock  Co.  v.  Smitk^  17  Sup.  Ct  Rep.  225. 

Aocofdiiig  to  a  late  decision  of  the  Supreme  Court  of 
WashtngtoQ,  a  dty  treasurer,  who  knowingly  receives  and 
appropriates  to  his  own  use  interest  on  funds  of 
^  dty  deposited  in  bank,  is  guilty  of  a  violation 
^  of  a  statute,  (Penal  Code  Wash,  f  57J  which 
nakes  it  a  feloax  for  a  public  officer  to  use.  in 
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any  manner  not  authorised  by  law,  money  entrusted  to  his 
safekeeping,  in  order  to  make  a  profit  therefrom,  or  to  use  the 
same  for  any  purpose  not  authorised  by  law ;  the  commissioa 
of  the  oAence  denounced  is  proved  by  evidence  that  interest 
on  the  city's  deposits  in  a  certain  bank  was  credited  to  the 
defendant's  individual  account,  that  he  drew  checks  against 
the  interest  so  credited,  which  were  paid,  and  that  these  checks 
rapidly  increased  as  the  interest  deposit  grew  krger ;  and  that 
the  (act  that  the  defendant  does  not  cause  the  interest  to  be 
credited  to  his  own  account,  or  know  that  it  had  been  so 
credited,  is  immaterial,  if  he  afterwards  appropriates  the 
money,  knowing  that  it  is  interest  on  the  dty*s  funds :  5iMr  v. 
Boigs,  47  ftw.  Rep.  417. 


When  an  apparently  helpless  person  is  lying  so  near  to  the 
outer  side  of  a  rail  as  to  be  expcwed  to  danger  from  a  passing 
engine,  and  the  engineer,  by  using  ordinary  care» 
could  have  seen  him  in  time  to  stop  the  train* 
with  safety  to  those  on  board,  before  the  engine 
struck  htm,  the  eompany  is  liable  for  the  iiijtuyt 
notwithstanding  the  man's  contributory  neglig- 
enoe ;  the  duty  of  the  engineer  in  such  a  case  is  the  same  as 
if  the  person  endangcftd  Jiad  lain  between  the  ruls :  Asvr 
V.  Smuhnm  Ry.  £#.,  (Supreme  Court  of  North  Guroltiia,)  a6 
S  E.  Rep.  14^  
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Recovebv  UroK  Ultra  Vires  Contracts.  A  very  tble  opinion 
hy  the  Court  of  Appeals  of  New  York,  per  Ch\t(  Justice  Andrews, 
cleservcs  notice  as  an  instructive  addition  to  the  development  of  the 
doctrines  of  corporate  power:  If  a/A  Gaslight  Co,  v.  Ciaffy'etai., 
45  N.  E.  390  (1896). 

The  Bath  Gaslight  Co.,  a  Maine  corporation,  leased  its  gas- 
lighting  plant,  property  and  franchise  to  thie  United  Gas  and  Fuel 
Co.,  aho  a  Maine  corporation,  for  the  term  of  twenty-five  yean  at 
an  annual  rent.  Claffy  became  surety  on  a  bond  executed  for  the 
fiutbfttl  performance  of  the  covenants  in  the  case.  The  lessee 
cmered  upon  the  property  and  operated  the  plant,  but  after  paying 
two  installments  oif  rent  defaulted  on  a  third.  The  rent  remaining 
ODpaid,  the  lessor  re-entered  and  took  possession  of  the  demised 
property,  under  a  provision  of  the  lease.  The  lessor  then  brought 
suit  OD  the  bond  against  the  lessee  and  the  stiietics  to  recover  as 
danngcs  the  icat  which  remained  unpaid ;  Claffy  alone  appeared, 
and  defended  on  the  ground  that  the  lease  was  mltrm  vires,  illegal 
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and  void,  beauiic  made  without  legislative  sanction.  There  wa^ 
judgment  for  the  Icsior,  Vann,  J.,  dissenting  in  an  elaboiati^ 
opinion. 

The  Chief  justice  reviewed  the  doctrines  of  coqiormte  power  and 
stated  "  the  modem  doctrine  '*  to  be  "  to  connider  corporations  m^ 
having  such  powets  as  are  specifically  granted  by  the  act  of  incor^ 
Ix>ration,  or  as  are  neccHsary  for  the  ptir|K»e  of  carrying  into  efTecC 
the  powers  expremly  granted  and  as  not  having  others."  H^ 
recognixevl  that  there  are  contnctv  which  would  be  declared  imrooral 
and  unenforteable  in  the  case  of  an  individiul,  and  that  there  ar^ 
also  contracts  In  the  case  of  corporations  that  are  ex|iresRly  pro-^ 
hibitvd.  He  conceded  that  neither  of  these  classes  of  contracts* 
should  be  enforced  by  the  court  in  favor  of  the  corporation  or 
against  it.  While  admitting  that  a  cor]x>ration  with  public  duties 
to  iicrform  may  not  lca.se  or  otherwise  part  with  its  property  and 
franchlMTs  without  legislative  authority,  he  was  nevertheless  oC 
opinion  that  if  such  a  lea.se  by  such  a  cor|x>nition  is  in  (act  made, 
it  is  not  *Mn  any  true  sense  of  the  word  illegal,"  though  it  is 
undoubtedly  void  as  aurainst  the  state. 

Under  the  American  doi-trine  of  special  capacities  as  quoted, 
this  lease  was  tt/fra  vires,  and  on  strict  principle  no  suit  could  be 
maintained  on  the  contract ;  nor  could  any  action  in  quasi -oontnct 
be  maintained  against  ClaflTy,  a  guarantor,  for  he  had  sustained  no 
unjust  enrichment,  llie  Supreme  Court  of  the  United  States  and 
some  state  courts  have  refused  to  permit  recovery  on  similar  miin^ 
vires  contracts  u|)on  the  ground  that  to  pennit  recovery  in  such 
cases  was  in  conflict  with  an  alleged  |)ublic  policy.  The  New 
York  Court  founded  the  right  of  recovery  in  this  case  on  public 
policy. 

It  is  interesting  to  observe  in  the  opinions  filed  here  the  two  views 
of  {Miblic  policy  taken  by  the  courts  which  res|)ectively  permit  and 
refuse  recx>very  on  uiira  vires  contracts.  *'  Is  there  any  puMic 
policy,"  asks  the  Chief  Justice,  **  which  requires  that  the  leace 
should  be  permitted  to  escape  the  obligation  imposed  by  the 
contract  to  pay  rent  reserved  during  the  enjoyment  of  the  property." 

"  Public  policy  is  promoted  by  the  discouragement  of  fraud  and 
the  maintenance  of  the  obligation  of  contncu."  Vann,  J.,  in 
dissenting,  regarded  the  lease  as  opposed  to  public  policy  and 
therefore  void,  because  '*  it  was  beyond  the  corporate  powen  of  the 
lessor,  and  involved  an  abandonment  of  its  duty  to  the  public,*' 
citing  inter  aUei  the  federal  Supreme  Court  decisions  holding  this 
view. 

It  seems  to  us,  however,  that  a  complete  answer  to  the  latter 
position  is  found  in  the  opinion  of  the  Chief  Justice :  "  But  the 
Uw  affords  ample  public  remedy  for  the  usurpation  by  the  oorpoia- 
tion  of  unauthorized  power,  through  proceedings  by  injnnctioo  or 
for  the  forfeiture  of  their  charters." 

The  opinion  is  interesting  in  another  particular;  it  lllustiates 
the  tlifficulty   experienced   by  Courts  in  attempting  to  justify  a 


NOTES.  Ill 

decnioD  upon  principles  of  kw  which  are  in  (act  atMindontrd  by  * 
the  decision  itself.  In  reaching  the  sound  icsult  represented  by 
the  deciston  of  the  Court,  it  is  to  be  regretted  that  (*hief  Justice 
Andreifs  did  not  emphasize  the  imposKibility  of  reaching  such  a 
conclittion  upon  any  other  theory  of  corporate  power  than  the 
common  law  theory  of  general  capacities,  not  indeed  as  the  theory 
is  applied  in  England,  but  in  the  sense  that  all  such  contracts, 
whether  executory  or  executedt  will  be  enforced  lietwevn  the  |nrtics« 
Fiom  the  premises  of  the  Chief  Justice,  it  is  hard  to  esca|)c  the 
ooochsion  that  no  contract  had  come  into  existence  in  this  case 
00  account  of  the  lack  of  contractual  power  ufion  the  part  of  the 
lenor.  But  had  the  court  boldly  asserted  its  adherence  to  the 
doctrine  of  general  capacities— that  a  corporation  has  all  the  |iower» 
of  a  natural  penon,  but  is  restrained  in  the  exercise  of  many  of  them 
by  the  terms  of  its  charter  and  the  nature  of  its  business—  it  could 
have  decided  with  unanswerable  logic  that  the  plaintiff  in  the  case 
at  bar  had  indeed  become  a  party  to  a  contract  which  it  could 
enforce  against  the  defendant,  but  that  as  respects  the  Sute  it  had 
violated  a  provision  in  its  charter  for  the  breach  of  which  the 
Slate  night  make  it  answerable. 

Camuius  or  Pas^enoeks  my  Steamhoats — Liaiulitv  ok  Inn- 
keepers. In  the  recent  case  of  Adams  y.  Nets*  Jersey  Sieamhoat 
O.,  45  N.  Iv.  Rep.  369,  the  Court  of  Appeals  of  New  York  has 
decided  that  a  carrier  of  fiatsengera  by  steamboat  is  liable  as  an 
innkeeper,  where  money  for  travelling  expenses  is  stolen  from  a 
passenger's  atate-room  at  night,  and  without  |iroof  of  the  carrier's 
negligence. 

The  CxMirt,  per  OT.rifn,  J.,  said  that  "the  traveller  who  iia}'S 
for  his  lattsagc  and  engages  a  room  on  one  of  the  modem  floating 
palaces  that  cross  the  sea  or  navigate  the  interior  waters  of  the 
country,  esuhlishes  legal  relations  with  the  carrier  that  cannot  well 
be  distinguished  from  those  that  exist  between  the  hotel  kce|)er  and 
hb  goests."  THe  case  is  decided  simply  on  this  broad  groimd. 
No  authority  is  cited  to  uphoki  the  court's  position,  nor  are  the 
cases  holding  diflcivntly  referred  to  by  it. 

This  case,  it  seems,  is  in  conflict  with  the  esublished  rule,  laid 
down  b}'  the  authorities,  that  carrier's  are  not  liable  as  innkee])ers. 
The  general  rale  as  may  be  gathered  from  the  decisions  is,  that 
where  Che  property  is  taken  from  a  state>room  or  stolen  from  the 
pocket  of  a  passenger,  in  the  absence  of  proof  that  the  robbery 
was  oomraittttl  by  one  of  the  empk>yes,  the  shipowner  will  not  be 
liable:  C/tfnf  v.  Bmms^  118  Maas.  375  ;  The  R,  E,  Lee,  a  Abb. 
(U.  S.)  49;  AltMt  V.  Bratistreet,  55  Me.  530;  Steamboat  Cry- 
itai  Palaee  r.  Vamferpoat,  16  B.  Mon.  (Ky.)  303;  MeKee  v. 
Owem,  15  (Mich.)  115. 

iHBi'iiAifCE.     It  seems  to  W  fairly  well  settled  that  where  an 
■  rom|isify  iv<inii  a  |»oli»  v  rrtiitaininR  a  rondition,  ami  at 
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the  Munc  time  has  knowledge  of  factit  which  will  vitiate  the  policjr 
if  the  condition  be  inftistcd  on,  in  su<:h  caw  the  comfiany  cannot 
uke  refuge  Ixrhind  the  sti|Mikition  and  prevent  the  Insured  from 
recoverinjc  on  the  policy,  lliis  rule  was  recogniicd  in  the  recent 
case  of  Grakam  v.  Amtrifan  Fire  ins.  CV.,  36  S.  K.  Rep.  323. 
'I'he  plaintiflf  had  taken  out  a  policy  of  iniuirancc  with  the  defendant 
comiiany  on  ccruin  stoc^k  in  a  hwicry  mill — \u»  |)ayable  to  one 
Tilion  ax  hixintcrvit  may  appear — and  the  fiolicy  provided  that  the 
iuitunince  Khould  be  void  if  the  aMurcd  wan  not  the  lolc  and  uncon- 
ditional owner  of  the  |iro|M:rty.  It  ap|iearcd  that  the  plaintiflf  wai 
manager  of  this  mill  for  Tilton,  who  was  the  real  owner,  under  a 
twenty  yean*  contract,  and  that  this  fact  was  made  known  to  the 
agent  of  the  insurance  company  before  the  policy  was  isMicd.  'Ilie 
pro|)erty  having  been  destroyed  by  fire,  and  suit  being  brought  on 
the  policy,  the  insuruice  company  contended  that  parol  evidence 
was  not  admissible  to  show  that  it  knew  of  the  plaintiflT's  title  at 
the  time  it  asnimcd  the  risk.  The  court,  however,  admitted  the 
evidence,  saying  that  such  knowledge  amounted  to  a  waiver  by  the 
insurance  company  of  the  condition  in  the  policy. 

'lliis  rule  seems  sound  and  in  accordance  with  the  weight  of 
authority,  and  is  based  on  the  reason  that  to  allow  the  company  in 
such  a  case  to  insist  on  the  condition  would  be  to  |ierpetnale  a 
fraud,  for  the  company  would  thereby  be  enabled  to  isne 
a  policy  and  receive  premiums  thereon  when  it  knew  that  the 
insured  coukl  not  recover  in  case  of  loss :  Van  Sekdek  r.  FIrt  Im, 
Co,,  68  N.  Y.  434  ;  Casey  v.  /«#.  d.,  66  N.  W.  9S0 ;  Ihs.  C0,  r. 
Johnson,  45  P*  7^  ;  /«•  Co,  v.  Brown,  44  P.  35 ;  /»/.  Co,  v.  A7rW, 
32  S.  \V.  314;  Ins,  Co,  V.  War^,  a6  S.  W.  763;  KoMnsf.  ins. 
Co.,  29  N.  Y.  Suppl.  513. 

It  wouki  seem,  however,  that  since  waiver  is  a  voluntary  relin- 
quishment of  a  known  existing  right,  the  court  is  not  strictly 
accurate  when  it  says  that  the  Insurance  Company  watped  the  con- 
dition. For  when  the  contract  was  formed  the  insurer  has  no 
righu  against  the  insured.  Such  rights  as  it  has  are  acquired  under 
the  contract.  How,  then,  can  it  be  said  that  there  is  any  waiver  of  a 
right  by  the  same  act  by  which  that  right  is  created?  To  aay  so 
would  involve  just  as  much  of  a  contradiction  as  to  alk>w  the  defense 
contended  for  by  the  Insurance  Company  in  the  above  case.  The 
true  view  in  such  a  case  would  appear  to  be  that  there  has  been  a 
misukc ;  that  this  policy  before  the  court  does  not  express  the  real 
intention  of  the  larties  and  therefore  parol  evidence  is  admissible^ 
as  Mr.  Justice  Miller  says  in  Insmranee  Co,  v.  WilkinMon,  13  Wallace 
222.  not  to  contradict  the  contract,  but  to  show  that  it  may  not  be 
lawfully  used  against  the  party  whose  name  is  signed  to  it. 

Lease — Covenant  to  Repaih — DBSTRtJCXioir  op  Binu>iMGS  by 
Fire.  Wait/es  v.  So,  Omaha  Ice  and  Coal  Company,  Supreme 
Court  of  Nebraska,  69  N.  W.  785.  The  growing  tendency  ex- 
hibited of  late  by  our  courts  to  administer  natoial  justice  betweea 
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sttiton  and  to  arrive  at  concliisionf  based  on  principles  of  honesty 
and  morality  finds  excellent  illustration  in  the  abort  case,  'llie 
liacts  were  briefly  as  follows:  In  November,  1894,  the  defendant 
had  leasicd  certain  ice  houses  belonging  to  the  plaintiflTand  situate 
along  the  river  front.  He  covenanted  to  keep  the  leased  premises 
in  good  repair,  and  at  the  end  of  the  term  to  surrender  their  posses- 
sion in  a»  good  condition  as  they  were  when  he  entered,  natural 
decay,  wear  and  tear  alone  excepted.  During  the  term  the  build- 
inp  were  di'i>troye«l  and  rendered  entirely  valueless  by  a  ••violent 
vind  storm  or  hurricane."  The  lessor  claimed  that  the  above  pro- 
visions of  the  lease  amounted  to  a  co^'enant  to  restore  the  buildinpi. 
In  passing  on  this  case  the  Supreme  Court  of  Nebraska  reviews  the 
anthorities  very  carefully  and  the  decision  may  be  taken  as  a  fair 
index  lo  the  trend  of  judicial  opinion  on  this  mooted  point. 

In  1  Tayhr0M  LamL  a/iti  Ttn.^  8  Ed.  357,  the  rul^  is  sUted  as 
follows:  « Where  a  tenant  is  under  an  express  covenant  to  repair 
premiaea  he  is  liable  for  any  loss  or  damage  they  may  sustain  and 
must  even  rebviild  in  case  of  casualty  by  fire  or  otherwise."  In  1 2 
Am.  ^  Bug.  Etic.  Law,  721,  the  rule  is  thtis  stated :  "  The  altera- 
tions in  the  tenant's  liability  for  repairs,  produced  by  his  executing 
a  lease  in  which  he  makes  an  express  covenant  to  refiair,  is  vo 
marked  that  he  becomes  liable  for  all  losses  and  damage  the  premises 
may  sustain,  and  must  even  rebuild  in  case  of  casiolty  by  fire  or 
otherwise."  In  PhiUips  v.  Stevens,  16  Mass.  238  (1819),  the  IcNsee 
covenanted  "  that  he  would  keep  in  repair,  support  and  maintain 
.  .  .  the  fences  and  building,  saving  and  excepting  the  natural 
decay  of  the  same,  as  should  be  needful,  at  his  own  proper  cost  and 
charge,  and  at  the  end  of  the  term,  .  .  .  would  quietly  surrender, 
leave  and  yield  up,  the  premises  in  the  same  condition  "  they  were 
at  the  date  of  his  lease.  11ie  buildinpi  on  the  leased  premises  were 
destroyed  by  fire,  without  the  fault  oi  the  lessee  and  the  Suprvme 
Court  of  Maanchusetts,  in  construing  the  covenant  in  the  lease, 
held  it  was  a  contract  binding  the  coveiuntor  to  restore  the  burned 
Imildings.  The  same  conclusion  on  precisely  simiUr  states  of  facts 
was  resichcd  in  the  following  cases,  all  of  which  seem  to  recognize 
the  anthority  of  Phillips  v.  Siereas:  Beaek  v.  Crane^  a  N.  Y.  87  ; 
yWfri  v.  Pitfcke,  35  Cal.  416;  Ely  v.  Efy,  80  III.  532  ;  Davis  v. 
,^p«fif,  47  Iowa,  642. 

In  the  case  undo"  consideration  the  court  mid  that  the  decision 
in  Phillips  y.Sievems,  relied  upon  by  the  courts  in  New  York,  Calt-p 
Ibniia,  Illinois  and  Iowa,  seems  to  be  based  on  the  principle  that 
wben  cmce  a  man  "has  by  hb  own  contract  .  .  .  created  a  duty 
or  charge  upon  hinmelf  he  is  bound  to  make  it  good  notwithsund- 
Ing  any  accident  by  inevitable  necessity,  because  he  might  have 
provided*  a^unat  it  in  his  contract."  "This  principle,"  says  the 
comt,  in  what  seems  to  be  a  perfectly  just  criticism,  *'  is  at  bei»t, 
only  a  rule  of  constractioo ;  at  all  times  the  intention  of  the  parties 
flboold  fovcm."  •*  Repair,"  mys  the  court,  «•  means  to  restore  an 
aiMiDf  Ihtiiff.     Were  the  construction  contended  for  in  this  r 
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correct ;  had  chii  entire  tnct  of  lands  and  building*  been  swept 
away  by  a  flood  of  the  MisMMiri  River  the  leasee  would  be  liable  for 
their  value."  (This  was  substantially  the  sute  of  Acts  in  Waiie 
et  al,  V.  (TNeiU  et «/.,  76  Fed.  40  ( 1896),  in  which  it  was  decided 
that  the  leisee  was  not  liable. )  **  Before  we  impose  any  such  risk 
on  him,  we  must  fiist  find  his  aaiumption  of  it  in  dear  and  unmis- 
ukable  language."  The  foltowing  are  some  of  the  authorities  sup- 
porting the  court's  position :  In  the  case  of  PolhrJ  v.  Sch^Jfer^ 
1  IJall.  (Fa.)  3 10,  the  defendant  had  covenanted  to  krq)  the 
demised  premises  in  good  repair,  and  in  excuse  for  not  so  doing 
pleaded  that  an  alien  enemy,  to  wit,  the  British  army  had  invaded 
the  city  of  Philadelphia,  and  committed  the  damage  complained  of. 
The  court,  in  deciding  that  he  was  not  liable  for  repain,  said,  *'A 
covenant  to  do  this  against  the  act  of  God  or  of  the  public  enemy 
ought  to  be  so  clear  and  express  that  no  other  meaning  coukl  be 
put  upon  it."  See  also  Levi  v.  Dfytrs,  51  Miss.  501 ;  IVarreit  v. 
lyit^Mtr,  75  Ala.  188 ;  Howtth  v. ' AmJen^n^  25  Tex.  557  ;  IKfr- 
ner  v.  Hitchins^  5  Hush ;   Waintcot  v.  Stivers^  13  Ind.  497. 

These  cases  all  seem  to  point  to  the  one  conclusion,  vii.,  that  in 
order  to  bind  a  lessee  to  restore  building  destroyed  by  casualty 
beyond  his  control,  a  mere  covenant  in  general  terms  to  repair* 
or  to  return  the  premises  in  as  good  condition  as  they  were  at  the 
beginning  of  the  term,  in  not  sufficient.  There  must  be  an  actual 
covenant  in  express  terms  to  that  effect.  If  we  admit,  as  we  must» 
that  the  intention  of  the  parties  should  be  the  controlling  element 
in  determining  their  liabilities  towards  each  other,  this  conclusion 
seems  a  just  one,  because  it  cannot  be  reasonably  supposed  that 
there  was  at  the  execution  of  the  lease,  any  intention  that  the  lessee 
should  be  bound,  in  case  of  damages  arising  without  his  iault, 
through  casualty,  inevitable  accident,  or  the  act  of  God. 


Orphans*  Court  Sale — ^Jurisdiction — Collatkrai.  Attack. 
Reese  v.  IViltim^it^  35  Atl.  1047 ;  39.  W.  N.  C.  193.  Supreme 
Court  of  Pennsylvania. 

'llie  al)Ove  decision  unsettles,  to  a  great  degree,  the  conclusive- 
new,  in  other  courts,  of  an  Orphuis'  Court  decree  of  sale  of 
dccxdent's  lands  for  the  payment  of  debts. 

The  facts  were  that  one  S.  died  in  i86s  seized  of  a  farm,  and 
leaving  heirs.  A  sister  had  lent  him  $500,  which  he  had  used  in 
purchtfing  said  farm.  For  this  money  he  gave  no  security.  At 
S.  's  death  such  of  the  children,  as  were  of  age,  made  some  arrange- 
ment with  their  aunt  by  which  she  took  the  farm  in  payment  of  her 
death.  When  she  came  to  sell  it,  the  purchaser  objected  to  the 
title  as  two  of  the  children  were  still  minors  and  their  title  out- 
sunding.  To  remedy  this  defect,  an  administrator  was  appointed 
in  1S72,  who  applied  for  leave  to  sell,  for  payment  of  the  debt  of 
II500.  The  debt  had  been  meantime  barred  by  the  sUtnte  of 
limitations  and  by  operation  of  the  Act  of  1834,  Febraar}*  a4th. 
Without  inquiry  as  to  the  time  of  S.*s  death  or  of  the  creation  of 
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the  debt,  the  Orphaitt'  Court  oidcrcd  a  nle  and  confiraicd  the 
same,  llie  plaintifls  now  claim  in  ejectment  by  dcicent  and  hy 
openuion  of  the  .\ct  of  1834.  The  defendants  reply  by  amertii^ 
the  conchnvcncss  of  the  Orphans'  Court's  decree. 

Thecoarthehl  that  the  nle  might  \k  thus  impeached  in  the 
Common  Pleas  many  years  after  it  had  been  nuule.  The  ground 
of  the  decision  was  that,  as  the  Orphans'  Court  has  only  power  to 
tell  land  for  the  payment  of  debts,  and,  as,  in'  this  case,  there  wet« 
00  debts,  there  was  nothing  which  could  give  the  court  jurisdictioia 
of  the  case.  In  other  words,  the  court  took  the  view  that  the 
eiistence  or  non-exi»tcnce  of  debts  instead  and  not  the  existence 
or  non-existence  of  delrts  as  /tw/n/  Ay  the  Offkams^  C^itri^  was  a 
jansdtctional  fiact. 

This  decision,  as  is  pointed  out  in  an  able  article  by  Judge  renrcise 
of  the  Or|ihans'  Court  of  l^iladclphia,  in  53  Lexal inteUii^tmitr^ 
483,  asmimes  that  debts  cease,  as  a  matter  of  taw  and  absoiuteiy^ 
to  lie  a  lien  after  five  years.  'ITie  lien  is  not,  however,  so  limited. 
The  Act  ot'  1834,  February  24th  provides: 

Sac  24.  *'  Ko  ilcbKi  of  a  decedent  except  they  be  secured  by  moftvage 
or  jndgmcttt,  shall  retaain  a  lien  on  tbc  real  estate  of  racn  decedent 
looger  tbaa  five  yean  after  the  decease  of  sudi  debtor,  unless  an  action 
isr  the  fecoveiy  thcfvof  be  commenced  and  dnly  proaccntcd  .... 
wllhiu  fi««  yean  after  hi«  «lecease,  or  a  copy  or  written  statement  be 
filled  with  the  protbonoury,  etc.  .  .  .  ** 

llie  language  of  the  act  makes  it  clear  that  the  question  whether 
a  lien  existo  is  one  of  fact,  not  of  Uw ;  and  to  the  Orphans'  Court 
is  given  exchsive  jurisdiction  to  find  that  fact.  It  is  the  duty  of 
the  court  to  determine  whether  there  be  debts,  in  a  given  ca.w,  and 
iiiither,  whether  such  debts  can  be  satisfied  out  of  the  personalty, 
and  whether  they  are  a  lien  on  the  realty  proposed  to  be  sold. 

It  b  clear  that  if  the  court  has  not  jurisiliction  to  determine 
these  matters,  it  cannot  order  a  sale.  Further,  to  give  the  court 
Jurisdiction,  it  is  not  necessary  that  a  schedule  of  debts  be  made  a 
part  of  the  petition  for  sale  :  the  only  rec)uirement  b  that  such  a 
schedule  should  be  exhibited :  Siivff'i  App.,  56  1*^  9,  ( 1867 ). 

Though  the  petition  to  the  Oq^hans*  Court  in  thb  case  did  not 
include  all  the  facts,  yet  this  amounts  merely  to  an  irreguhurity, 
which,  as  has  often  been  held,  would  be  cured  by  final  decree : 
Pafti  V.  Wrigkt^  82  Ki.  498,  (1876)  ;  Skaenhttxtf^ t  Est,^  139  ^^ 
133,  (1890);  Giimarey,  RoJj^ers,  41  ^*  iso,  (1861). 

It  b  apparent  Aom  what  has  been  said  above  that  the  existence 
of  a  lien  b  as  much  a  question  of  (act  as  the  existence  of  the  debu 
themselves.     If,  then,  theiv  was  an  error  in  the  Orphans*  Court 


«dicr  courts  and  could  not  be  impeached  colbteraUy. 

anoe  the  pnxcedimr  in  this  caae  was  m  accofdance  with  me 
piovbioii9orSebw,»w«aaaid  by  Chief  Juslica  Stenett  m  his 
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Strong duKntiDg opiDioo,  "the  nuudm  * 9mma prmemwumhir rite 
€sst  «rr/«,  d0ii€€  pAiheiur  im  c^mirmrittm '  **  applied,  "  and  nothing 
but  want  of  jurisdiction,  apparent  on  the  iat  of  the  recoid,  or 
fraud,  is  lecogniied  as  a  basis  of  question :  *'  McPhtnmt  v.  CmmHjf^ 
II  S.  &  R.  42a,  (1894).  All  of  the  cases  relied  on  bf  the 
majority  of  the  court  seem  to  oooe  within  this  rule :  Grier^s  Afp.^ 
101  I'k.  412,  (iMa)  ;  Torrance  v.  Tprramu,  $3  Pk  50$,  (1866). 
The  decision  certainly  casts  douU  on  the  rule  as  to  oollateiml 
atuck  on  Orphans'  Court  sales,  and,  as  the  dissenting  judges  any, 
will  "seriously  cripple  an  important  branch  of  Orphans'  Coiut 
jurisdiction,  unsettle  many  titles,  bought  for  value  in  good  fiuth, 
and  bring  a  flood  of  litigation.'* 


Excessive  Damages.  The  case  of  SmtfA  v.  JTmn  PmbUsking 
Cc.  eiaL,  178  Fk.  481  (decided  Jan.  4,  1897),  was  the  occasion 
of  the  first  exercise  by  the  Supreme  Court  fA  Pennsylvania  of  the 
authority  vested  in  it  by  the  Act  of  May  so,  1891,  Sec.  s,  to 
"  order  a  verdict  and  judgment  set  aside,  and  a  new  trial  had." 
The  plaintiff  had  obtained  a  verdict  of  ^5,000  in  an  action  of 
trespass  for  an  alleged  libel  published  in  the  7>sier,  and  00  n 
refusal  to  grant  a  rale  for  a  new  trial,  the  defendants  had  appealed 
assigning  for  error,  initr  aiia,  that  the  veidict  was  excessive.  I'he 
judges  were  unanimous  for  revenal  but  differed  considerably  ia 
their  vieu-s. 

Mr.  Justice  Mitchell  rested  the  n^t  of  the  Supreme  Court  to 
review  the  action  of  the  jury  directly  upon  the  above  mentioned 
Act,  and  as  it  was  attacked  as  being  in  vioUtion  of  the  provision  of 
the  constitution  of  Pennsylvania,  that  "  trial  by  jury  shall  be  aa 
heretofore  and  the  right  thereof  remain  invioUite,"  he  examined 
the  jury  system  to  determine  what  are  its  essential  features.  He 
decided  that  "  the  Act  of  1891  makes  no  change  in  the  trial  itself, 
nor  docs  it  deny  the  right.  All  that  it  does  is  to  provide  for 
another  step  between  verdict  and  final  judgment,  of  exactly  the 
same  nature  and  the  same  effect  as  the  long-established  power  of  the 
lower  courts.  The  authority  of  the  common  pleas  in  the  control 
and  revision  of  excessive  verdicts  through  the  means  of  new  trials 
was  firmly  settled  in  England  before  the  foundation  of  this  colony, 
and  has  always  existed  here  without  challenoe  under  any  of  our 
constitutions.  .  .  .  The  Act  of  1891  vests  a  fiirtner  power  of  revisiooy 
ofthe  same  nature.  In  this  coort.  .  .  .  It  is  a  power  of  review  only, 
before  final  judgment,  and  does  not  vioUte  the  right  to  a  jury  trial 
or  even  interfere  with  it  in  the  particuUr  case  more  than  was  or 
might  ha\-e  been  done  by  the  court  below." 

Mr.  Justice  Williams  also  reviewed  the  history  of  trial  by  jnrjr 
and  came  to  the  conclusion  that  the  appellate  court  as  well  as  the 
trial  court  possessed  the  power  of  setting  aside  an  erroncoua 
verdict.  He  said  that  this  method  of  grantiiw  a  new  trial  had 
supeiseded  the  more  summaiy  process  by  way  of  fine  and  impriaoo- 
ment  of  the  jury,  which  itaelf  was  the  succertor  of  a  direct  proceed- 
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ingi  against  the  memben  of  the  jury  io  attaint  them  for  their  iaise 
Tcidlct.     "The  cxerciae  of  this  power  was  then  thought  to  lie  in 
aid  of  trial  bjr  jury.*'     "litis  practice,  with  which  the  colonies 
weic  familiar,  has  continued  in  the  courts  of  the  states  and  of  the 
ITnitcd  Sutes  in  some  form  down  to  the  present  time  and  is  as 
indispensable  to  the  proper  administration  of  justice  now  as  it  was 
In  the  days  of  Lord  Mansfield."     His  Honor  then  stated  that  the 
tendency  of  modem  tiroes  had  been  to  restrict  the  exercise  of  this 
power  c^  review  on  the  part  of  the  Supreme  Court  to  cases  where  it 
was  alleged  that  the  trial  court  had  abused  its  discretion  as  to  grant- 
ing or  refusing  a  new  trial,  and  it  would  not  exercise  this  right  u|x>n 
an  appeal  without  such  allegation  ;  that  as  suitors  were  disinclined 
to  allege  snch  abuse  on  the  |jart  of  the  trial  court,  this  power  was 
not  often  invoked,  but  that  "the  Legislature  of  this  state  seems  to 
have  been  of  the  opinion  that  the  power  of  revising  the  exercise  of 
discretion  is  not  only  constitutional  but  desirable.*'     He  further 
said  that  "  in  the  Supreme  Court  of  the  United  Sutes  the  |)Owcr  of 
an  appelUte  court  to  reverK  and  order  a  new  trial  for  excessive 
damages  is  recognized.**      In  sup|)ort  of  this  position  he  cited 
KttiHcm  r.  Gilmer^  131   I'.  S.   22  (t888);  Hof^kins  v.  Orr^  124 
U.  S.  510  (1887)  ;  Arkamsat  CaitU  Co,   v.  Matiti,  130  U.  S.  69 
(1888).     A  careful  examination  of  these  cases  will,  it  is  believed, 
show  that  they  do  not  sustain|this  sutement.     In  Kennon  v.  Giimtr^ 
131  U.  S.   22  (1888),  the  only  question  before  the  court  was 
whether  the  Supreme  Court  of  the  territory  of  Montana  acted 
correctly  in  ordering  a  judgment  to  be  reduced  by  almost  one  half 
and  then  affirming  it  for  that  amount.     Mr.  justice  Gray  said  that 
the  Seventh  Amendment  of  the  Constitution  of  the  United  States 
was  in  force  in  the  territory;  that  in  accordance  therewith  the 
Code  of  Civil  Procedure  of  Montana  provides  that  "an  issue  of 
fact  must  be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence isofdercd  by  consent  of  the  parties;  '*   and  that  that  code 
authorised  the  coort  in  which  a  trial  is  had,  or  the  Supreme  Court 
of  the  territory  on  appeal,  to  set  aside  a  verdict  and  grant  a  new 
trial  "  for  excessive  damages  appearing  to  have  been  given  under 
the  influence  of  passion  or  prejudice.'*     He  then  expressed  himself 
as  follows:  "  Under  these  statutes,  as  at  common  law,  the  court, 
upon  the  hearing  of  a  motion  for  a  new  trial,  may,  in  the  exercise 
of  its  judicial  discretion,  either  absolutely  deny  the  motion,  or 
gimnt  a  new  trial  generally,  or  it  may  order  that  a  new  trial  be  had 
vnicas  the  plaintiff  elects  to  remit  a  certain  part  of  the  verdict,  and 
that,  if  he  does  so  remit,  judgment  be  entered  for  the  rest :  Hop- 
kirns  ^.  Orr^  124  U.  S.  510;  Arkansas  Catiis  Co,  r.  Mann^  130 
U.  S.  69." 

This  statement  as  to  the  powers  which  the  court  of  the  Territory 
might  exercise  under  the  Code  was  clearly  oMer  dieiMm,  and 
foitiier,  the  cases  which  the  learned  Justice  cites  in  support  of  his 
views  are  not  at  all  in  point.  Hopkins  v.  Orr^  supra^  decided  that 
the  Sopieme  Court  of  New  Mexico  was  authorised  to  affirm  the 
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judgment  rendered  by  the  District  Court  upon  the  geneial  verdict 
for  the  plaintifTs,  and  to  make  iu  affinnance  conditional  upon  the 
pUintifTH*  remitting  part  o(  the  interest  awarded  below,  since  it 
ap|icarcd  from  the  record  that  the  com|MiUtion  of  interest  had  been 
usurious.  ArkitMSiis  Cattle  0».  t.  Matin,  sttfira,  decided  that  if  the 
tnai  tourt  makes  the  decision  of  a  motion  for  a  new  trial  depend 
u(K)n  a  rcmiKsion  of  the  larger  pan  of  the  verdict,  this  is  not  a  re- 
examination by  the  court  of  facts  tried  by  the  jury  in  a  mode  nor 
known  at  the  common  law ;  and  is  not  a  violation  of  the  Seventh 
Amendment. 

Siiue  the  Seventh  Amendment  is  in  force  in  the  Territories,  their 
statutes  would  be  pronounced  unconstitutional  if  they  really  iKir- 
IMjrted  to  confer  the  power  on  their  appellate  courts  which  they 
are  said  to  do  in  the  ot*itfr  remarks  of  Mr.  Justice  Gray,  quoted 
sttf*ra,  for  the  federal  Supreme  Court  has  alwa)'s  consistently  de- 
clined to  exercise  the  power  to  re-examine  the  findings  of  the  jury 
9&  op|)05ed  to  the  Seventh  .Amendment :  see  Parsons  v.  Bedford^ 
3  Pel.  433  («*3o)  ;  The  Justices  v.  Murray^  9  Wall.  274  (1869)  ; 
/murance  Co.  v.  Comstock,  x6  Wall.  258  (1872);  H.  R,  Co.  v. 
Ff it/of,  100  U.  S.  24  (1879);  mthash  R.  R.  Co.  v.  McDaaitU^ 
107  U.  S.  454  (1882)  ;  iVUson  v.  Everett,  139  U.  S.  616  (1890)  ; 
yEtna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  76  (1890);  Erie  R.  R, 
Ck  v.  Winter,  143  U.  S.  60  (1891).  lliose  sUtutes  are  open, 
however,  to  a  narrower  construction,  namely,  that  they  only  de- 
clare the  |K>wer  of  the  ap|)ellate  court  to  reveise  or  modify  the 
jtulgment  of  the  lower  court  for  errors  appearing  on  the  record. 
Mr.  Justice  Williams  evidently  considereti  the  ofiiter  dictum  of  Mr. 
Justice  (i ray  to  be  the  decision  of  the  court  in  Kennon  v.  Giimer^ 
supra,  and  then  followed  the  learned  federal  judge  in  citing  the 
two  ca.ses  relied  on  by  him. 

'Hie  narrower  construction  of  the  acts  of  the  Territories,  sug- 
gested above,  was  applied  by  Mr.  Justice  Sterrett  to  the  Pennsyl- 
vania Act  of  1891.  He  thought  Uiat  the  Supreme  Court  had  never 
had  the  power  to  re-examine  findings  of  fact,  and  that  the  Legisla- 
ture had  indicated  no  intention  in  the  Act  of  1891  to  confer  it 
He  considered  the  Act  merely  declaratory  of  powen  that  could 
have  been  exercised  without  it,  and,  therefore,  entirely  constitu- 
tional. He  was  in  favor  of  reversing  on  the  ground  that  there  had 
been  a  manifest  abuse  of  discretion  on  the  part  of  the  court  below. 

Mr.  Justice  Dean  was  thoroughly  opposed  to  tampering  with  the 
verdict  of  the  jury.  He  urged  the  objection  that  an  appellate 
court  is  not  in  a  position  to  tell  what  the  jury  should  have  done 
since,  unlike  the  trial  court,  it  has  not  heard  the  testimony  upon 
which  the  verdict  is  founded.  He  thought  that  at  (Dommon  law 
the  power  of  revision  of  verdicts  had  been  oonfined  to  the  trial 
court,  and  was  only  rarely  exercised,  while  in  Pennsylvania  it  had 
never  been  claimed  or  used  by  the  Supreme  Court.  In  support  of 
the  latter  part  of  that  statement  be  cited  the  following  cases: 
Rossy.  Rittenkoust,  2  Dallas,   160  (1792);  Moser  r.    Majfterfy, 
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7  Watli,  It  (1838);  Gaskei/^,  Morris,  7  W.  &  S.  32  (1844)  ; 
/fiuM/v.  Duitddss^  4  Fk.  178  (1846)  ;  Ftmttft  v.  Us/ie,  6  I'k. 
til  (1847);  P^'  ^'  ^'  Co-  V-  ^//'*t  53  i^-  '76  (1866)  ;  Pa, 
Jt.  R.  Gr.  V.  Go^mam^  63  IV  329  (1869);  Gray  v.  C«'«rMr>«. 
tPwAil,  toi  PiK.  380  (i88t)  ;  R,  R,  Cf,  v.  S/^'fiker,  105  I'a.  142 
(1884);  McKtHfiry^.  Fwffttt,  138  iV  344  (1890). 

In  the  lace  of  this  line  of  ftuthoritict  it  would  seem  diffiiiilt  to 
CKspc  the  conclusion  that  it  was  the  settled  opinion  of  the  court, 
prior  to  1891,  that  it  did  not  have  the  power  now  in  dispute.  The 
learned  Justice  then  said  that  when  there  have  been  ae^eral  <-onsti- 
tntioos  in  a  state,  the  nature  and  extent  of  the  right  of  trial 
bvhiry  must  be  determined  by  the  practice  before  tin;  last  one, 
and  hie  referred  to  Byers  &*  Dan's  v.  G^m.,  42  P^.  89  (1862)  : 
Wyntkamer  v.  The  Peo/^it^  13  N.  Y.  378(1856);  Trif:afh  v. 
Mayer^  6  Cold.  (Tenn.)  382  ( 1869).  If,  then,  this  lie  the  mean- 
faigof  the  words  **  trial  by  jury  shall  be  as  Merttofitre,**  and  the 
Act  of  1891  be  construed  to  give  this  power  to  the  Supreme 
Court,  which  is  prohibited  by  the  constitution,  Mr.  Justice 
Dean  has  made  out  a  strong  case  agaimit  the  statute.  Ihit, 
in  the  Orst  place,  it  can  be  contended  that  the  provision  in 
the  present  constitution  referred  back  to  the  sUte  of  things  exist- 
ing in  England  licfore  any  of  the  Pennsylvania  constitutions  were 
adopted,  and  the  fact  that  die  language  of  the  constitution  of*  1776 
was  «*triab  by  jury  shall  be  as  heretofoa*  **  and  that  of  the  constitu- 
tions of  1790  and  1838  was  identical  with  that  in  the  present  con- 
ititiitton,  lends  plausibility,  to  say  the  least,  to  the  argument.  If 
this  position  be  admitted  it  becomes  important  to  find  out  what  was 
the  rule  at  common  law,  and  on  this  point  Story,  J.,  says  in  Par- 
Sims  V.  BtdforJ^  3  IVt.  433  (1830)  :  "  'llic  only  modes  known  to 
the  common  bw  to  re-exaroinc  such  facu,  are  the  granting  of  a 
new  trial  by  the  court  where  the  issue  was  tried,  or  to  which  the 
record  was  properly  returnable ;  or  the  award  of  a  rvJuVr  facitis  Jr 
msi0,  by  an  afipellate  court,  for  some  error  of  Uw  which  inter- 
vened in  the  proceedings.**  See,  also,  Miller,  Constitutional  k-iw, 
495,  and  cases  cited.  In  the  second  place,  there  remains  the 
narrower  construction  of  the  .'Xct,  already  referred  to.  and  towards 
whidi  Mr.  Justice  Dean  himself  inclined,  by  which  the  .\ct  is 
Rfarded  as  merely  declaratory  and,  therefore,  constitutional. 

In  the  following  sutes  there  are  sutuiory  provisions  similar  to 
the  IVnnsylvania  .\ct  of  1891 :  Wisconsin,  MinnesoU,  Mismuri, 
Kansas,  Arkansas,  Indiana,  Nebraska,  Iowa ;  and  their  courts  have 
all  exercised  without  comment  or  discussion  the  power  of  revision 
oonferred  on  them,— 4iec :  IVaifrman  v.  OtUago  ^  Alton  k,  AT., 
82  Wis.  613  (1892)  ;  GuH^ltrsoH  v.  NorthwesUm  Eievator  G'., 
47  Minn.  161  (1891)  ;  Haxnts  v.  Trenton,  108  Mo.  123  (1891) ; 
Vpfkers  OherienHfr,  50  Kan.  315  (««93);  F'*rtiyce  v.  Jack^^n, 
56  Ark.  594  (189a)  ;  R,  R.  Co.  v.  Sponier,  85  Ind.  165  (1882)  ; 
(Meant  ViUage  v.  Perry,  24  Neb.  831  (1888)  ;  Coopers,  Miffs 
O.,  69  Iowa,  35  (1886). 
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It  rvimim  to  be  noted  that  the  provision  of  the  Seventh  Amend- 
mcnt  that  "  no  (act  tried  by  a  jury  shall  be  otherwise  le-examined 
in  any  court  of  the  United  States  than  according  to  the  rules  of  the 
common  law  **  lays  stress  on  the  findings  of  the  Jury,  while  the 
provision  of  the  Pennsylvania  coniititution  only  prcserves  the  insti- 
tution of  trial  by  jury  and  the  tifihi  to  it ;  there  is  thus  great  Ibice 
in  the  |K>Kition  of  Mr.  Justice  Mitchell,  m^ra.  It  need  hardly  be 
added  that  the  Seventh  Amendment  amfy  applies  to  courts  of  the 
United  States  ho  that  the  sutes  can  adopt  any  |irovisions  that  they 
see  fit  in  regard  to  trial  by  jury  in  civil  cases. 

In  view  of  this  difference  of  opinion  between  the  courts  of  the 
sutcs  and  of  the  United  States,  it  will  probably  be  thought  that 
the  Supreme  Court  of  Pennsylvania  has  assumed  and  exercised  a 
dangerous  power,  and  that  Mr.  Justice  Dean  was  justified  in  recall- 
ing the  familiar  maxim  that  "  Hard  cases  make  bad  precedents.'* 

Invoix'stary  Servitude.  Ceruin  individuals  signed  shipping 
articles  to  perform  the  duties  of  seamen  during  the  course  of  a 
ft|K:(:ified  voyage,  but  becoming  dissatisfied  with  their  employment, 
left  the  vessel.  They  were  arrested  under  R.  S.  sees.  4596  to 
4599,  and  committed  to  jail  until  the  ship  sailed  (some  sixteen 
days) ;  being  returned  to  the  ship,  and  refusing  to  '*  torn  to"  in 
obedience  to  master's  orders,  they  were  again  arrested  at  San  Fran- 
cisco for  refusing  to  work  in  violation  of  R.  S.  sec.  4596,  and  were 
held  to  answer  such  a  charge  before  the  District  Court  for  N.  D.  of 
(jilifornia.  A  writ  of  habeas  eatfus  was  sued  out  and  disnussed. 
On  appeal,  the  Supreme  Court  of  the  United  States  affirmed  the 
decision:  RobertsoH^  tiais,  Baliitmn^  1897  (not  yet  reported). 

Mr.  Justice  Harlan  filed  a  dissenting  opinion,  taking  the  ground 
that  the  sututes  under  which  the  petitioners  were  (ktained  con* 
flicted  with  the  constitutional  inhibition  upon  involuntary  servitude. 

'llic  majority  of  the  court  by  Mr.  Justice  Hrown  suggested  two 
grounds  for  their  conclusion :  first,  "  Does  the  epithet  '  involun- 
tary '  atuch  to  the  word  '  servitude  *  continuously,  and  make  illegal 
any  service  which  becomes  involuntary  at  any  time  during  its  exist- 
ence ;  or  does  it  attach  only  at  the  inception  of  the  servitnde,  and 
characterize  it  as  unUwful  because  unUwfully  entered  into?  **  The 
court  adopts  the  Utter  view.  The  second  ground  is  that  '*  If  the 
contract  of  a  seaman  could  be  considered  within  the  letter  of  the 
Thirteenth  Amendment,  it  is  not,  within  its  spirit,  a  case  of  invol- 
untary servitude.'* 

Mr.  Justice  Brown  reviews  the  law  relating  to  seamen  from  the 
time  of  the  ancient  Rhodians,  and  concludes  that  "in  the  ftoe  of 
this  legisbtion  npon  the  subject  of  desertion  and  absence  without 
leave,  which  was  in  force  in  this  country  for  more  than  sixty  years 
before  the  Thirteenth  Amendment  was  adopted,  and  similar  legis- 
ktion  abroad  from  time  immemorial,  it  cannot  be  open  to  doubt 
that  the  provision  against  involuntary  servitude  was  never  intended 
to  apply  to  their  contrscts.**     It  is  clear  that  this  Itlls  within  a 
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well  knovrn  rale  of  constniction.  The  language  of  the  Hiirtcenth 
Aniendineiit  was  derived  from  the  6th  Article  of  the  Northwest 
Oidtnance  of  1787;  the  Act  of  1790,  under  a  re*enactment  of 
which  th»e  seamen  were  innprisoned,  applied  to  the  Northwest  ter- 
litory,  and  it  cannot  lie  supposed  that  these  sututes  were  deemed 
inconsistent.  The  term  involuntary  servitude  meant  "such  as 
would  not  be  tolerated  by  the  free  principles  of  the  common  law," 
(Ccmley  Const.  Lim.  227),  and  became  a  part  of  the  constitution 
when  the  term  had  a  definite  meaning  in  American  jurisprudence, 
and  when  the  obligations  of  seamen  were  well  defined  ;  it  is  too  late 
then  to  attempt  to  bring  within  its  purview  cases  which  were 
it^gaided  as  distinct  exceptions  by  those  who  framed  the  amend- 


Despite  the  dissenting  opinion,  it  is  clear  that  the  court  might 
have  rested  its  decision  upon  either  of  the  foregoing  propositions. 
The  dissenting  justice  objected  to  the  fiitt  proposition  on  the 
gnMnd  that  service  became  involuntary  '*//v«f  the  moment  (^ne)  it 
implied  agmimti  Ait  will  to  continue  in  such  service ;  **  he  calb  the 
leoond  pioposition  a  piece  of  judicial  legisUtioh.  As  to  his  fint 
objection,  it  secns  to  overlook  the  &ct  that  a  cootrsct  of  personal 
aeprice  knowingly  and  willingly  entered  into  cannot  be  deemed 
invdhuitary ;  nor  can  judicial  legislation  be  said  to  result  from  the 
only  construction  which  without  doubt  was  in  the  mind  of  the 
I  of  the  Amendment.  For  both  sides  of  the  fiat  proposition 
x^MmyOMrk^  i  Blackfl  (Ind.)  iss  (i8st),  and-STnilrv. 
ioawE.(S.C),  876(1890). 
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Mortuary  Law.     By  Sidney  Perley,  of  the  Mamchuietts  fior. 
Ikwton :  George  B.  Reed.     1896. 

In  legal  liteimture  the  end  of  making  many  books  leems  miich 
further  in  the  future  than  the  exhaustion  of  new  subjects  for  Uterary 
eflbrt.  Mr.  PerleY,  by  filling  a  two  hundred  and  twenty  page 
Yolume  with  the  exposition  of  a  branch  of  the  law  to  which  no 
other  legal  work  has  been  exclusively  devoted,  has  surely  performed 
a  noteworthy  act  "Tne  law  concerning  dead  human  bodies'* 
begins  with  the  last  sickness  and  carries  the  reader  through  the 
records  of  deaths  and  burials,  the  property,  custody,  transporta- 
tion, exhumation,  and  disposition  of  dead  bodies,  funerals,  grave- 
stones, and  the  somewhat  bulky  bw  relating  to  cemeteries.  The 
author  has  treated  the  subject  exhaustively  and  has  cited  nearly  four 
hundred  cases,  most  of  which  are  American  decisions.  Owing  to 
the  large  amount  of  money  expended  each  year  for  funerals  and 
burial  places,  and  as  the  questions  arising  in  regard  to  dead  bodies 
mi»t  be  determined  quickly,  it  seems  that  this  volume,  dealing  with 
these  questions,  should  be  both  convenient  and  valuable  to  the 
practicing  attorney.  The  author  nuiy  perhaps  be  justly  cri^cised 
for  too  diffuse  a  style  and  for  sometimes  wandering  fron;  the 
technical  legal  path  into  the  fields  of  poetry  and  legend. 


A  I*RACTiCAL  Treatise  on  the  Ijiw  or  Receivers,  with  extended 
consideration  of  Receivers  of  Corporations.  By  Charles  Fisr 
ItF.ACH,  Jr.,  of  the  New  York  Bar.  Second  Edition,  with  ebbo- 
rate  additions,  etc.  By  Wiixiam  A.  Alderson,  of  the  St.  Louis 
Bar.     New  York:  Baker,  Voorhis  iV  Co.     1897. 

'llic  frcc]uency  with  which  courts  of  equity  have  been  petitioned 
in  recent  yean  to  exercise  their  preventive  jurisdiction  has  rendered 
the  subject  of  receivers  and  receiverships  of  great  importance.  It 
is  natural  that  the  text-book  makers  should  keep  pace  with  this 
development,  and  the  present  volume  is  an  excellent  illustntaon  of 
the  fact. 

Nine  years  have  elapited  since  the  first  edition  was  published.  In 
siwaktng  of  his  labor,  the  editor  of  this  edition  says :  "I  have  not 
been  satisfied  to  merely  present  the  decisiotu  of  the  various  courts, 
but  upon  questions  as  to  which  courts  have  disagreed,  and  conoem- 
ing  many  propositions  not  yet  adjudicated,  I  have  iiidulgcd  in  dis- 
cussion and  the  expression  of  my  own  views.'*  IVrhaps  the  prac- 
tice of  making  extensive  quotations  from  reported  opinions,  which 
constitutes  a  large  part  of  the  editor's  discnssioosi  may  be  qnea- 
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tioncd  ;  probably  a  sutcmcnt  of  the  principle  underlpng  the 
decisions^  or  of  their  apparent  trend,  would  be  preferable,  and  the 
work  would  not  be  less  interesting  if  more  attention  had  been  given 
to  the  editor's  style  and  to  the  rules  of  syntax. 

The  ticatment  of  the  general  subject  is  logical  and  complete. 
Soccccding  an  introductory  chapter  on  receiven  generally  and  on 
the  nature  of  a  rccdvership,  appear  chapters  on  the  jurisdiction  of 
and  on  conflicts  lictween  courts  in  the  appointment  of 
Eligibility,  the  principles  of  and  the  proceedings  to 
I  receiven,  and  appeals  in  such  proceedings,  are  next  treated. 
After  dtscusring  the  receiver's  bond,  the  effect  of  his  ap|iointment, 
hb  rights  and  powers,  hu  duties  and  liabilities,  the  author  con- 
timws  with  chapteis  on  receivers  of  railroad  corporations,  receivers' 
ceftificatei^  receivers  of  corporations  other  than  railroad,  inchidtng 
natioaal  baalo^  of  reml  property,  of  mortgaged  profwrty,  of  partner- 
ship piDperty,  of  trust  property,  and  in  judgment  crcditois'  actions, 
etc  He  next  treats  of  suits  by  and  against  receivers,  oi  sales  by 
VBOcivini^  in/snctjonsy  receivers'  accounts  and  compensation,  their 
"BBOval  mbstitotioo  and  dischaige,  and  concludes  with  a  chapter 
lecapjudttiiig  the  general  principles  of  the  entire  work. 

'^  editor  his  cooalcleiBblr  increased  the  sixe  of  the  volume,  and 
■BOK  lohave  Dfodiioed  «  psvctical  treatise  in  which  the  most  recent 
'"Ifcofjiici  mar  be  Iboiwt  He  occasionally  designates  the  judges 
«f  the  l/aited  8tat»  Ciicuit  Court  by  the  letteis  C.  J.    Thae 

^mSu^ad^  iS^imM^t  eepecially  complete.  IV.  B.  L. 
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CAN  A  MURDERER  ACQUIRE  TITLE  BY  HIS 
CRIME  AND  KEEP  IT? 

**  It  is  idle  to  say  that  the  distinction  between  legal  and 
eqititable  actioiis  has  been  wiped  out  by  the  modem  practice. 
It  is  trne  thai  all  actions  must  be  commenced  in  the  same 
way  .  .  .  and  that  both  kinds  of  action  are  triable  in  the  same 
courts.  But  the  distinction  between  legal  and  equitable 
■ctioiis  is  as  fundamental  as  that  between  actions  ex  ccmtnutm 
and  /jr  ddktc^  and  no  legislative  fiat  can  wipe  it  out" 

Thb  sutement  of  Mr.  Justice  Earl  *  as  to  the  eflfect  of  the 
modefB  codes  of  procedure  is  supported  by  many  similar 
observations  by  other  judges,'  and  its  truth  will  hardly  be 
questioned  by  any  thoughtful  lawyer.  The  codes  have,  how- 
ever, wrought  many  changes  in  the  old  terminology,  and  have 
broken  away  from  certain  traditions,  which  served  as  a  con- 
stant reminder  of  the  distinction  between  law  and  equity. 
One  who  seeks  equitable  relief  no  longer  begins  a  suit  in 
equity,  but  an  actkm,  and,  if  successful,  obtains  not  a  decree 
but  a  judgment    The  bill  in  equity  and  the  declaration  at 

»Ooidd  Sk  Oirva  talk,  86  M.  Y.  75.  S3- 

*8m,  Ibr  tsaaplc,  DcWitt  v.  Hats,  a  CsL  4^3*  4^;  Rcabcm  v.  Joel, 
IS  X.  Y.  4tt»  493:  Itetthcws  v.  MePhcnoa.  6s  K.  Ca.  189, 191 ;  Kaha  v. 
Old  M^paph  Oow,  s  Utah,  174.  t94:  Booctlaal  v.  Bonartcal,  99  Wia. 
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law  have  both  been  replaced  by  the  complaint,  or,  in  some 
States,  the  petition.  The  defendant's  pleading  is  never  a  plea, 
but  an  answer,  regardless  of  the  relief  sought  by  the  com- 
plainant. There  are  no  more  chancellors  and  common  law 
judges ;  courts  of  equity  and  common  law  courts  have  disap- 
peared, and  there  is  no  further  issue  of  common  law  reports  and 
chancery  reports.  In  their  stead  we  have  simply  judges, 
courts  of  law  and  law  reports.  Thene  changes  are  commonly 
thought  to  have  been  beneficial.  But  with  the  disappearance 
of  the  old,  evcry-day  terms,  which  constantly  suggested  the 
difference  between  law  and  equity,  there  is  danger  that  the 
distinction  itself  may  be  undervalued  or  overlooked.  In  truth, 
just  because  of  this  danger,  it  is  even  more  important  now 
than  it  was  formerly  to  emphasize  the  true  significance  of  the 
essential  and  permanent  difference  between  l^^l  and  equitable 
relief.  For  the  distinction  between  a  judgment  that  the  plaintiff 
recover  land,  chattels  or  money,  and  a  judgment  that  the 
defendant  do  or  refrain  from  doing  a  certain  thing,  is  as  vital 
and  far-reaching  as  ever.  In  other  words,  the  courts  still  act 
sometimes  itt  rtm,  as  at  common  law,  and  sometimes  im  per^ 
sonam^  as  in  equity. 

An  excellent  illustration  of  the  importance  of  discriminating 
between  relief  in  rem  and  relief  in  personam  is  to  be  found  in 
the  arguments  of  counsel  and  the  opinions  of  the  judges  in 
dealing  with  several  recent  cases,  in  which  one  person  killed 
another  in  order  to  acquire,  by  descent  or  devise,  the  proper^ 
of  his  victim.  By  a  strange  chance  th^e  have  been  seven  of 
these  cases  reported  in  the  last  nine  3rears.  In  four  of  them 
the  murderer  was  successful  in  securing  and  holding  the  prop- 
erty ;  in  two  others  his  purpose  was  defeated,  as  it  would  have 
been  in  the  remaining  case,  if  the  complaint  had  been  properly 
drawn.  But  in  all  the  cases,  with  one  exception,  even  in  those 
in  which  the  right  result  is  reached,  the  reasoning  is  in  the 
highest  degree  unsatis&ctoiy. 
There  are  three  possible  views  as  to  the  legal  effect  of  the 
irder  upon  the  title  to  the  property  of  the  deceased : 
.  The  legal  title  does  not  pass  to  the  murderer  as  bdr  or 
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2.  The  legal  title  passes  to  the  murderer,  and  he  may 
ffdain  it  in  spite  of  his  crime. 

3.  The  Iqgal  title  passes  to  the  murderer,  but  equity  will 
treat  htm  as  a  constructive  trustee  of  the  title  because  of  the 
imoonsdonable  mode  of  its  acquisition,  and  compel  him  to 
convey  it  to  the  heirs  of  the  deceased,  exclusive  of  the  murderer. 

Each  of  these  views  has  been  adopted  in  one  or  more  of  the 
cases.  The  first  view  was  made  the  ratio  diMtndi  in 
Riggt  V.  Falmer^  (1SS9),  in  Skeilenherger  v.  Ramsatn^  (iS90> 
and  in  McKmwn  v.  Lundy^  ( 1 S93-1 895).  In  Riggs  v.  Paimer 
a  lad  of  sixteen  killed  hb  grandfather  to  prevent  the  latter 
from  revoking  a  will  in  which  he  was  the  principal  devisee. 
The  wofda  of  the  New  York  Statute  of  Wills  are.  "  No  will 
in  writing,  except  in  the  cases  hereinafter  mentioned,  nor  any 
part  thereoC  shall  be  revoked  or  altered  otherwise,*'  etc.  And 
there  is  no  mention  in  the  statute  of  the  case  of  the  murder  of 
the  testator  by  a  beneficiary  under  the  will.  In  SkeUtmbcrgtr 
V.  Ransom,  a  father  murdered  hb  daughter  that  he  might 
inherit  her  lands,  and,  being  arrested,  conveyed  his  interest  in 
the  lands  to  his  attorney  to  secure  his  services  in  defending 
him.  By  the  Nebraska  Statute  of  Descents:  **When  any 
person  shall  die  seized  of  lands  .  .  .  they  shall  descend  in  the 
manner  following  .  .  .  second  ...  if  he  shall  have  no  issue 
or  widow  his  estate  shall  descend  to  his  father." 

It  seems  imposs&le  to  justify  the  reasoning  of  the  court  in 
these  cases.  In  the  case  of  the  devise,  if  the  legal  title  did  not 
pass  to  the  devisee,  it  must  be  because  the  testator's  will  was 
revoked  by  the  crime  of  his  grandson.  But  when  the  Legis- 
lature has  enacted  that  no  will  shall  be  revoked  except  in 
oertain  specified  modes,  by  what  right  can  the  court  declare  a 
will  revoked  by  some  other  mode?  In  the  case  of  inheritance, 
surely,  the  court  cannot  lawfully  say  that  the  title  does  not 
descend,  when  the  statute,  the  supreme  law,  says  that  it  shall 
cfesoend.  It  is  not  surprising,  therefore,  to  find  that  both  the 
New  York  and  the  Nebraska  courts  have  abandoned  their 
untenable  position. 

■115N.Y.S06.  >3iNeb.6i. 

*S4 Ont  R.  13a :  91  Oot  Ap.  560;  14  Can.  &  C.  R.  69^ 
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In  Bttir»m  v.  WtstcHi}  (1896).  it  was  said  that  Riigs  v. 
/WjMrrmust  not  be  interpreted  as  deciding  that  the  grand- 
&ther*s  will  was  revoked.  On  the  contrary,  the  devise  took 
efToct  and  transferred  the  legal  title  to  the  grandson.  But  the 
court,  acting  as  a  court  of  equity,  compelled  the  criminal  to 
surrender  his  ill-gotten  title  to  the  other  heirs  of  the  deceatcd. 
In  other  words,  the  third  of  the  three  views  before  stated  is 
now  recognised  as  law  in  New  York. 

Upon  a  rehearing  of  Sketlenbergrr  v.  Rmmsemf  the  court 
pronounced  their  former  opinion  erroneous,  and  finally  decided, 
adopting  the  second  of  the  three  views  before  stated,  that  the 
iather  and  his  grantee,  although  a  purehaser  with  notice, 
acquired  an  indefeasible  title  to  the  property  of  his  murdered 
daughter.  This  second  view  was  adopted  also  in  Owems  v. 
Ouffu*  (1888),  where  a  woman,  an  accessory  before  the  (act 
to  the  murder  of  her  husband,  secured  her  dower ;  in  Deem 
V.  AfUiiken*  (1893).  where  a  son  murdered  his  mother  and  in- 
herited her  property ;  and  in  Carpenter's  Estate*  (1 895),  where 
a  son  inherited  from  his  father  whom  he  had  killed.  This 
view  was  approved  also,  extra-judidally,  in  HaUam  v.  Aneieut 
Order*  ( 1 896).  In  the  light  of  these  authorities  the  view  that 
the  legal  title  does  not  pass  to  the  murderer  as  heir  or  devisee 
of  his  victim,  being  unsound  in  principle  and  unlikely  to  have 

1 14A  N.  Y.  149. 

"41  Neb.  631.  A  riioit  critldm  of  the  reMOBlng  la  Eigfi  p.  PfeloMr 
•ad  Shcllenberfcr  v,  fUmoai,  oo  tlie  gnmnds  nora  fiilljtct  fecth  hi  tUt 
article,  appeared  lo  4  Harr.  L.  Rev.  394.  lo  a  letter  to  the  edlton  of  that 
Review  the  coaiMcl  for  the  mardeier  In  the  Nebraska  case  Mid  that  his 
Mccev  io  obtaialnga  rehcariog  waa  la  huge  ncaaare  doe  to  thb  critidaa. 
Uafortvnatelj  the  eeeond  ophiion  was  moie  aneatlafactoffy  thaa  the  int. 
For,  althoa^  both  diaiegaided  legal  prineiplei,  the  tot  was  egifaMt, 
while  the  leoond  was  ia  favor  of  the  naidarer. 

■  100  N.  C.  afOL 

«60hioC.C3S7* 

*i7o  Pe.  903.  WIU4AMS,J.  ditntcd,  mylngt  '*The  toaeoold  aol 
bj  hit  own  felony  aeqnire  the  piupcity  of  hia  fiaher  and  he  pfotecled  by 
the  law  in  the  powmion  of  the  ftnito  of  Uaerime.*' 

*  159  111.  619.  See  editorial  oommentsto  the  Mme  eficct  in  this  JSinrfrw, 
Vol.  34.  N.  S..  p.  636;and  in  99C  U  J.  461 :  3S  C  L.  J.  SS7S  MC  UJ. 
S47:  39C.L.J.st7:  4i  C.L.J.  Sn*  Bnt,theitatenient  la4sC  UJ. 
i53,or  the  later  New  York  doctrine  without  advene  crHklHi  Is  ewtalnly 
noticeable. 
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any  ibilowtng  in  the  future,  may  be  dismissed  from  further 


I." 

The  fit,  then,  passing  to  the  criminal,  w-e  have  only  to  ask 
whether  he  may  keep  it  in  spite  of  his  crime,  or  whether, 
because  of  his  crime,  he  must  surrender  it  to  the  other  heirs 
of  the  deceased.  If  the  first  of  these  alternatives  is  the  correct 
one,  then  is  our  law  open  to  the  reproach  of  permitting  the 
flagrant  injustice  of  an  atrocious  criminal  enriching  himself  by 
his  crime.  If,  on  the  other  hand,  the  second  alternative  is 
adopted,  it  follows  that  the  decisions  in  Nebraska,  North 
Carolina,  Ohio,  and  Pennsylvania  are  erroneous.  To  the 
writer  it  seems  clear  that  these  decisions  are  erroneous,  and 
that  the  error  b  due  to  a  &ilure  to  discriminate  between  legal 
and  equitable  relief.  Both  counsel  and  court  appear  to  have 
assumed  that  the  only  question  before  them  was  whether  the 
criminal  could  take  the  title  to  the  property  of  his  victim — a 
purdy  common-law  question.  One  and  all  overlooked  that 
benefioent  principle  in  our  law  by  which  Equity,  acting  in 
ptnemam^  compeb  one,  who,  by  misconduct  has  acquired  a 
ru  at  common  law,  to  hold  the  res  as  a  constructive  trustee 
for  the  person  wronged,  or  if  he  be  dead,  for  his  representa- 
tives. The  true  principle  m  put  very  clearly  by  Andrews,  C.  J. , 
m  EBmen  v.  WesleoU}  the  latest  of  the  decisions  on  the  point 

*  As  fitf  badK  M  the  tine  of  Lord  Hale,  in  Kinfc*t  Attomcr  v*  Smik, 
n«CB.  C  C  13%  Hardrei,  4Q5*  488  •.  c,  aa  antliority  oot  dtcd  In  any 
of  the  reoeot  cmo,  it  was  takes  for  granted  bj  oonnael  and  ooart  that 
the  Inlcfcat  of  a  oste^  qme  hrmsi  dcaoended  to  his  only  brother,  who  had 
UUed  him.  The  brother  being  attainted  of  mnider  and  thcteferc  having 
nohcifa,thetnMtwaiclainMdb7theCrown,aa  feudal  lotd.  The  claim 
WM  notaOoiped,  m  them  waa  no  caeheat  of  equitable  inteicata,  hot  there 
being  no  one  who  eonld  enfeice  the  traat,  the  tmatee.  who  waa  thefether 
ofthe  twobeolhcn,  held  the  legal  title  for  hia  own  benefit 

B7  the  dvO  taw,  too,  m  it  pointed  ovt  by  Mr.  P.  B.  WUliam%  In  S 
Bw.  L.  Rev.  170-171,  the  lefd  thle  pomcd  to 'the  eriminal  and  wai 


Should  the  gneMion  arim  again  in  Canada,  It  la  highly  pn^ble  that 
McKlnnmi  v.  Lnady,  in  whieh  a  hntband  kUlcd  hia  wife,  who  had  made 
htf  win  in  hb  fevor,  would  be  Mippovtcd  te  the  grannd  that  the  hndbaad 
)  a  eoBStraetive  trwlee  for  the  helm.  The  action,  aa  in  Riggi  v. 
I  Ibr  oqnitable  rtUef. 

■I4SN.T.I49.I54. 
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under  discussion :  "  The  relief  which  may  be  obtained  against 
her  (the  murderess  and  devisee)  is  equitable  and  injunctive. 
The  court  in  a  proper  action  will,  by  forbidding  the  enforce- 
ment of  a  civil  right,  prevent  her  from  enjoying  the  fruits  of 
her  iniquity.  It  will  not  and  cannot  set  aside  the  will  That 
is  valid,  but  it  will  act  upon  facts  arising  subsequent  to  its 
execution  and  deprive  her  of  the  use  of  the  property.*' ' 

That  there  was  no  mention  of  this  principle  in  the  similar 
cases  that  preceded  EUcrton  v.  Westcoii  is  the  more  remark- 
able, because  the  distinction  here  insisted  upon,  that  a  person 
may  acquire  by  force  of  the  common  law  or  by  a  statute  a 
legal  tide,  and  yet  be  deprived  of  the  beneficial  interest  in  the 
property  by  reason  of  his  unconscionable  conduct  in  its 
acquisition,  has  been  repeatedly  recognized  and  enforced. 

E,  ^.,  If  a  grantor  has  executed  a  deed,  knowing  its  nature, 
the  deed  is  effective  to  pass  the  title  at  law,  even  though  he 
was  induced  to  execute  it  by  the  fraudulent  representations  of 
the  grantee.  Accordingly,  the  fraudulent  grantee  may,  ii«  the 
absence  of  a  statute  allowing  equitable  defences,  maintain 
ejectment  against  the  grantor,  the  innocent  victim  of  his 
fraud.'  But  the  right  of  the  defrauded  grantee  to  relief  in 
equity  was  recognized  in  several  of  the  cases  just  cited,  and 
also,  notably,  in  Blackwood  v.  Greggf  and  it  is,  of  course, 
every  day's  practice  for  a  court  of  equity  to  treat  a  fraudulent 
grantee  as  a  constructive  trustee. 

*  Sec  the  timilar  icmarks  of  Mftdennaa,  J.  A.,  in  McKinoon  9.  Loady* 
a  I  Ont.  App.  560,  3^7 :  '*  One  can  euily  nndentsad  that  in  the  OHt  of  a 
murder  committed  with  the  rery  object  of  getting  property  of  the  dec— nd 
by  will  or  intestacy,  the  court  conld  defeat  that  object,  even  by  takl^f  ' 

away  from  the  criminal  a  legal  title  acquired  by  such  mcaaa ;  and  it  ouy  1 

be  that  the  court  would  go  further  and  take  the  legal  title  away,  •fta 
though  the  crime  were  committed  without  that  object'* 

This  view  finds  Ihrther  confirmation  in  the  opinion  of  Ply,  I»  J.,  la 
Cleaver  v.  Mut  Aaaodatioo  '9a,  I  Q.  B.  t47»  15^    Sec  also  4  Barv.  I#.  < 

Rev.  594 ;   as  Ir.  U  Times,  4a3 ;  99  Ir.  U  Times,  66 ;  91  L.  TImci,  a6t ;  ^ 

JO  Am.  L.  RcY.  ijo ;  6  Green  Bag,  534- 

*Peret  r.  Hill,  15  C.  B.  ao7;  Mordecai  v.  Tftnkenlcy,  t  Ala.  too; 
Thomas  r.  Thomas,  i  UtL  (Ky.)  6a;  Jackson  v.  HUli,  S  Oow.  S90; 
Orteitaottt  V.  Shoemaker,  3  Hill,  513 ;  Kahn  v.  Old  TeL  Oow,  s  Utah,  174 » 
Taylor  v.  Kii^  6  Munf.  358;  Lombard  v.  Oowhaa,  34  Wia,  486^  < 

•Hayes,  a77.10J-ia6^  ^ 
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What  is  true  of  (iraud  is  equally  true  of  duress  practised  b>* 
the  giantee  upon  the  grantor.  The  grantee  gets  the  legal 
title  to  the  fTf,  but  equity  gives  the  grantor  a  right  in  personam^ 
and  thus  makes  the  grantee  a  trustee  ex  maUficio,  But  the 
gnmtor's  right,  being  merely  equitable,  is  lost,  if  the  rts  is 
transferred  to  a  bona  fide  purchaser* 

Fraud  and  force  may  be  practised  not  only  to  procure  the 
ocecution  of  a  conveyance,  but  also  to  prevent  the  making  of 
a  conveyance.     In  such  a  case  the  unexecuted  intention  of  the 
victim  of  the  fraud  or  force  must  at  common  law  count  for 
nothing.   The  legal  title  must  go  just  as  it  would,  if  the  owner 
of  the  res  had  never  intended  to  convey  it.     But  here.  too. 
equity  will  see  that  the  wrong  doer  or  anyone  claiming  under 
him,  except  a  purchaser  for  value  without  notice,  does  not 
profit  by  his  wrong,  and  will  compel  him  to  convey  the  legal 
title  in  such  manner  as  to  eflectuate  the  defeated  intention  of 
hts  victim.    A  clear  and  cogent  authority  upon  this  point  is 
Lord  Thurlow's  decision  in  Ltttireil  v.  Olmitts,  which  is  thus 
fltited  by  Lord  Eldon,  and  with  his  approval,  in  1 1  Ves.  638 : 
*  Lofd  Waltham,  tenant  in  tail,  meaning  to  sufler  a  recovery, 
and  by  will  to  give  real  interests  to  his  wife,  Mr.  Luttrell.  who 
by  his  marriage  had  an  interest  to  prevent  barring  the  entail, 
did  by  force  and  management  prevent  the  testator  from  sign- 
ing the  deed  to  make  the  tenant  to  the  precipe :  Lord  Thur- 
kiw's  opinien  was  clear,  that  though  at  law  Mr.  Luttrell's  lady 
was  tenant  in  tail,  and,  whk:h  makes  it  stronger,  she  was  no 
party  to  the  transaction,  yet  neither  he  nor  anyone  else  could 
have  the  benefit  of  that  fraud,  and  the  jury  upon  an  issue 
directed,  having  found  that  the  recovery  was  fraudulently  pre- 
vented. Lord  Thurlow  held,  even  in  £ivor  of  a  volunteer,  that 
the  tenant  in  tail  should  not  take  advantage  of  the  iniquitous 
act,  though  she  was  not  a  party  to  it ;  and  the  estate  was  con- 
fldeied  exactly  as  if  a  recovery  had  been  suficrcd," ' 

*9Hmt.  URcv.57, 5& 

*Loid  BIdoB,  stetiag  this  eut  •  acoond  time  in  14  Vcs.  290,  Mid 
«  UttKll  had,  while  Lord  Waltham  waa  apon  hia  deathbed,  engaged  in 
■ftiiiigaiecofety,  pfwented  it,  with  the  view  that  the  estate  ehoald 
dneht  upon  tbapcnoB  with  whom  he  waaeoDBceted  (hia  wife),  tlkat 
«ilrti«w  bykwvealed  ia  that  iadividaal,  a  aach  atroBger  case,  f 
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Lord  Thurlow  applied  the  same  principle  in  Dufm  v.  (Hmuu} 
overruling  the  danuner  of  Lord  Waltham't  heir,  who,  by 
•everal  acta  of  fraud  and  violence,  prevented  the  republication 
of  his  ancestor's  will.  Thb  case,  too,  was  approved  by  Lord 
Eldon,  who  said  in  MUUOetm  v.  Mddleiw:*  « If  a  person  be 
fraudently  prevented  from  doing  an  act,  this  court  will  con- 
sider it  as  if  that  act  had  been  done,  as  in  the  case  of  Lord 
Waltham's  will" 

As  an  heir  may  by  fraud  or  violence  prevent  the  execution 
of  a  will,  so  a  devisee  may,  by  the  same  means,  prevent  the 
revocation  of  a  will.  The  governing  principle  in  such  a  case 
is  admirably  stated  by  Boyd,  C.  J.,  in  Gmma  v.  Games:*  "A 
devisee,  who  by  fraud  or  force  prevents  the  revocation  of  a 
will,  may,  in  a  court  of  equity,  be  considered  as  a  trustee  for 
those  who  would  be  entitled  to  the  estate  in  case  it  were 
revoked ;  but  the  question  cannot  with  propriety  be  made  in  a 
case  of  this  kind,  where  the  applicatkm  is  to  admit  the  will  to 
record."*  The  learned  reader  will  at  once  appreciate  the 
closeness  of  the  analogy  between  these  cases  of  fraud  upon  a 
a  testator  or  ancestor,  and  the  cases  where  the  testator  or 
ancestor  was  killed.  If  the  heir  or  devisee  who  gahis  the 
legal  title  by  fraud  must  hold  it  as  a  construodve  trustee;  m 
fofiian,  should  the  same  be  true  of  one  who  acquires  the  legal 
title  by  a  revolting  crime. 

But  there  are  other  instances  where  a  legal  title  or  right 
has  been  held  to  pass  by  force  of  a  statute  to  a  perMn  not- 
withstanding his  misconduct,  but  where  a  court  of  equity  has 
defeated  his  unjust  scheme  by  compelling  hhn  to  surrender 
the  rrx  to  the  person  wronged. 

wra,  tlMB  tB6  MMIuMtiOB  Oi  ftOptity  HUWIgB  tlBpOUttOfl.     X^On  AOW^ 

low  .  .  .  Iwd  BO  dovbt  tlMt  it  wm  agriait  eoBSclcacs  Uwi  MM  ptfwa 
■iMaM  hold  •  benefit  wiridi  ho  had  dtriv^  dum^h  the  ftaiid  of  •aotlMr.'* 

*  I  Cos  Bq.  4I4< 

•iJoe.&W.94.96. 

•sA.IC.lfanh,i9i. 

«Seo  to  the  lame  effwt,  Oiiham  p,  Bwch,  53  Mlaa.  17  (jfMMr); 
Bkachaid  r.  BloaChwd,  ^  Vt  t^isemUe);  s  Robefti,  Wilto(jdBd.), 
31;  The  dcdrioa  to  the  eOBtmy  la  Kent  r.MahdTy,  toOhio8Lsa4.it 
ieenbaittcdftoiMttobeMpporled.  In  diagM  P,  UiUJMtim^  JI  Pa.  as» 
the  eqwiteble  aepect  of  the  qaettion  was  aot  i 
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By  Statute  7  Anne,  c  20,  91,  all  unregistered  conveyance* 
are  to  be  adjudged  fraudulent  and  void  against  subsequent 
purchasers  for  valuable  consideration.  In  ZW  v.  Aisapp}  a 
giantee  who  fiuled  to  register  his  deed  was  defendant  in  an 
ejectment  brought  by  a  second  gruitee  who  bought  with 
notice  of  the  prior  unregistered  conveyance.  It  was  argued 
for  the  defendant  that  the  object  of  the  statute  was  to  protect 
innocent  purchasers  only,  and  the  court  m'as  asked  to  read 
into  the  statute  an  exception  excluding  from  its  operation 
those  who  sought  to  derive  from  it  an  unconscionable  advan- 
tage. But  the  judges  declined  to  legislate,  saying  that  plainer 
words  could  not  be  used  and  that  sitting  in  a  court  of  law 
they  were  to  give  effect  to  them,  and  suggesting  that  the 
defendant's  relief  must  be  sought  in  equity.  And  courts  of 
equity  have  regulaiiy  given  relief  in  such  cases  by  treating 
the  second  grantee  as  a  constructive  trustee  for  the  first' 

In  Grttmn  v.  T^fiMf  James  L.  J.  says :  "  Lord  Eldon 
pointed  out  that  there  was  no  altering  the  language  of  the 
Acts  of  Parliament,  there  was  no  dealing  with  or  in  any  way 
repealing  the  Acts  of  Parliament  directly  or  indirectly,  but 
giving  the  acts  their  full  force,  that  is  to  say,  leaving  the  estate 
to  go  in  priority  to  the  man  who  had  registered,  still  if  that 
man  had  notice  of  anything  by  which  his  vendor  or  his  grantor 
had  bound  himself,  he  was  bound  by  it.* 

Again  by  Ma  Rev.  St  {  2689,  *'  The  homestead  of  every 
housekeqser  shall  be  exempt  from  attachment  and  execution." 
Inthesingular  case  of /wrv.  Hwbbawdf^  decree  had  been  made 
for  a  sale  under  foreclosure  of  a  mortgage  covering  a  house 
and  land;  before  the  safe  the  house  was  wrongfully  removed  to 
an  adjoining  lot  by  the  owner  of  this  lot,  who  at  once  set  up 
bousdceqmg  in  the  house.  The  purchaser  at  the  foreclosure 
•ale  bought  in  ignorance  of  the  removal  of  the  house.    The 

>S>^&Att4s. 

•  Le  Kevc  v.  ht  Neve,  t  Vca.  €4.  Aab.  49*1 3  Atk.  64^^  n  c,  afffoved 
by  lAKd  BUM  la  Devii  p,  8lnthB0R,  i«  Vcs.  4i«b  4*7- 

"i4Ch.Div.5ti). 

•8ot  ako  I  ruwiinj,  B4.  Jur.  i|  430^431:  a  W.  * T.  U  C  ia  Ei|. 
CAakBd.)si4;  BriltM'toAppw4SP«-i7S. 
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house,  of  course,  could  not  be  recovered  in  specie,  for  it  had 
become  a  part  of  the  wrongdoer's  realty.  It  was  conceded  that 
the  purchaser  had  an  action  of  tort  against  the  wrong-doer, 
but  the  latter  was  insolvent  and  insisted  on  his  statutory  home- 
stead exemption  in  his  new  home.  Accordingly,  as  the  court 
stated,  there  was  no  remedy  for  the  purchaser  at  law.  An 
exception  could  not  be  added  to  the  statute,  even  against  a 
tort-feasor.  But  giving  full  effect  to  the  statute,  the  court 
decreed  that  the  wrong  doer  must  hold  the  homestead  subject 
to  a  lien  in  equity  to  the  extent  of  the  value  of  the  house 
removed. 

Another  illustration  is  suggested  by  Vame  v.  Vane^  The 
plaintiff  was  the  true  owner  of  certain  land,  but  was  led  by  the 
fraudulent  representations  of  the  defendant  to  suppose  that  he 
was  not  the  owner,  and  accordingly  suflered  the  defendant  to 
occupy  adversely  for  more  than  twenty  years.  This  adverse 
possession  cut  oflfthe  plaintiff's  right  of  entry  and  action,  and 
by  force  of  the  statute,  vested  the  title  in  the  adverse  possessor. 
Rut  the  defendant,  because  of  the  fraud  in  securing  his  statu- 
tory title,  was  required  by  equity  to  reconvey  the  property  to 
the  plaintiff.  This  decision,  it  should  be  said,  was  made  under 
Section  36  of  the  Statute  3  &  4  Wm.  IV.  c  27,  which 
expressly  authorized  a  bill  in  equity  in  such  a  case.  But 
there  seems  to  be  no  reason  why  a  court  of  equity  might  not 
accomplish  the  same  result  without  an  express  statutory 
provision.  Suppose,  for  example,  that  the  defendant  surrq>- 
tiously  took  the  plaintiff's  watch,  and  has  concealed  his 
possession  of  it  from  the  owner  for  six  years.  By  force  of  the 
statute  the  defendant's  possession  is  unassailable  at  common 
law,  and  the  wrongful  possessor  has  now  become  the  legal 
ommer.'  But  why  may  not  Equity  treat  him  as  a  trustee  ?  If 
he  had  gained  Uie  legal  title  by  fraudulently  inducing  the 
plaintiff  to  transfer  it  to  him,  he  would  clearly  be  a  trustee  for 
the  plaintiff.  What  difference  can  it  make  to  a  court  of  equity 
whether  the  l^al  title  came  to  the  defendant  thrcnigh  the  act 

*SCli.383. 

*3  Hanr.  L.  Rct.  jsi,  jas. 


BY    HIS  CRIME  AND  KBBP   IT?  235 

of  the  plaindir,  or  by  operation  of  law,  if  in  each  case  he 
aoquired  it  as  the  direct  consequence  of  hts  fraud* 

These  illustrations,  drawn  from  the  misuse  of  the  Statute  of 
Limitatioas,  the  Homestead  Exemption  Statute  and  the 
Recording  Acts,  and  from  the  use  of  fraud  or  duress  against 
an  ancestor  or  testator,  are  obviously  governed  by  the  com- 
mon principle  that  one  shall  not  be  allowed  "  to  enjoy  the 
fruits  of  his  iniquity."  Surely  murder  is  iniquity  within  this 
principle.  Every  one  must  agree  with  the  following  state- 
ment of  Fry,  L.  J.,  in  Qtaver  v.  Mutual  AssociatioH  :*  '*  It 
appears  to  me  that  no  system  of  jurisprudence  can  with  reason 
include  amongst  the  rights,  which  it  enforces,  rights  directly 
resulting  to  the  person  asserting  them  from  the  crime  of  that 
person.  If  no  action  can  arise  from  fraud,  it  seems  impossible 
to  suppose  that  it  can  arise  from  felony  or  misdemeanor." 

The  cane  from  which  the  remarks  of  the  distinguished  Lord 
Jostice  are  taken,  while  resembling  the  American  cases  where 
a  murderer  sought  to  profit  by  his  crime,  suggests  certain 
distinctions.  The  fiicts  of  the  case  were  these :  James  Maybrick 
had  insured  his  life  in  fiivor  of  Florence  Maybrick,  his  wife. 
Mrs.  Maybrick  was  afterwards  convicted  of  the  murder  of  her 
husband,  but  the  sentence  of  death  was  commuted  to  penal 
servitude  lor  life.  The  insurance  money  was  claimed  by  Mrs. 
Maybrick's  assignee  and  also  by  the  executors  of  James 
Maybrick.  The  insurance  company  insisted  that  the  policy 
was  not  enforceable  by  either  claimant  Under  St.  45  &  46 
Vict.  c.  75,  i  1 1,  James  Maybrick  was  made  a  trustee  of  the 

'  Thoc  are  aumy  conflictiiig  deciaioiis  upcm  the  qacttion  whether  • 
friiwlnkiit  amccelncBt  of  •  caate  of  action  in  contract  or  tort  for 
diinaBt^  win  loapend  the  mnning  of  the  Statntc  of  Umltations.  ThU 
eoBflict  U  Mirpfidng,  in  Wew  of  the  explicit  words  of  the  Stalnte :  "No 
aclioa  dull  be  hrongirt  anleM  within  riz  (or  other  fixed  nnmber  oO 
yMHL**  Birt  here,  toOk  though  the  right  on  the  old  araae  of  aetkm  at  law 
b  banod,  c^ity  mi|^t  well  give  relief.  By  fnadnlcntly  barring  the 
pUntiira  action,  the  defendant  would  nnjoady  enrich  himself  hy  kc^ 
fa«ferbinwdf  what  he  ongbt  ID  haro  paid  to  the  plaintiff.  Acowtof 
r  dwnid  not  hesitale  to  make  the  defendant  ■nnender  thia  unjnBt 
:  to  the  ptaintiff.    The  caac  would  seem  to  foil  wfthfai  the 
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policy  for  his  wife.  But  this  statute  also  provided  that  the 
moneys  payable  under  the  policy  should  not,  "  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the 
estate  of  the  insured/*  The  wife,  therefore,  was  not  the  sole 
ces/m  ^ue  trust  of  the  policy.  As  the  court  said,  it  was  « 
necessary  implication,  that,  if  the  wife  died  before  her  husband, 
the  insurance  money  would  form  part  of  his  estate.  The 
court  decided,  first,  that  it  was  against  public  policy  for  Mrs. 
Maybrick,  or  her  assignee,  to  enforce  the  trust  because  of  her 
crime;  and,  secondly,  that  under  the  statute  the  result  must 
be  the  same  whether  the  performance  of  the  trust  for  the  wife 
was  rendered  impossible  by  her  premature  death  or  by  public 
policy.  In  dther  case  the  contingent  resulting  trust  in  fevor 
of  the  insured  took  eflcct,  and  therefore  the  executors  of  Jamea 
Maybrick  were  entitled  to  the  moneys  payable  under  the 
policy. 

The  judges  intimated  that  their  decision  woukl  have  been 
the  same,  even  in  the  absence  of  any  statute.  Mrs.  Maybrick 
would  not  then  have  been  a  cestui  que  trust  of  the  policy,  nor» 
as  payee  in  a  contract  between  the  insurer  and  Uie  insured, 
would  she  have  had  any  valid  claim  under  the  policy.  For, 
by  the  English  law,  only  the  promisee  has  rights  under  a  con- 
tract, even  though  it  purports  to  be  ibr  the  benefit  of  a  third 
person.  In  many  of  the  states  in  this  country,  on  the  other 
hand,  the  interest  in  a  life  insurance  policy  is  vested  exdu* 
sively  and  irrevocably  in  the  beneficiary,  passing  to  his 
representative,  if  he  die  in  the  lifetime  of  the  insurei),  and 
enforceable  by  the  beneficiary  or  his  representative  by  an 
action  at  law.  How,  in  one  of  these  states,  are  the  rights  of 
the  parties  to  be  adjusted,  if  the  beneficiary  killed  the  insured  ? 
The  criminal  beneficiary  would,  doubtless,  be  precluded 
from  recovering  the  insurance  money  by  the  same  princ^le  of 
public  policy  that  defeated  the  claim  of  Mrs.  Maybrick.  On 
the  other  hand,  it  b  difficult  to  find  any  warrant  for  saying 
that  the  amount  of  the  policy  forms  part  of  the  estate  of  the 
insured.  The  latter  has  no  contingent  resulting  interest  in  the 
policy.  The  interest  of  the  beneficiary  may  have  arisen  by  the 
gift  of  the  insured,  but  the  gift  was  complete  and  irrevocable, 
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and  the  ooncliiskNi  aeeois  inevitable  that  the  msurer  b  lelieved 
of  all  liabili^. 

The  necesaitx  ofa  sioular  conditaioa  will  be  more  apparent 
in  another  caae  that  may  be  put.  The  payee  of  a  negotiable 
note,  payable  ten  days  after  the  death  of  the  maker's  &ther, 
mdbcBes  it  to  A.  for  value.  The  indorsee  kflb  the  iather.  As 
before,  public  policy  pievents  a  recovery  by  the  criminal  against 
the  maker  or  indoTMr.  And  surely  the  payee,  who  has  already 
had  the  value  of  the  note  from  the  indorsee,  cannot  receive  it 
again  from  the  maker.  The  latter  profits,  not  by  any  merit  of 
his  own,  but,  as  obligors  frequently  profit,  by  the  application 
of  the  maxim,  £r  iurpi  tausa,  mom  mriiwr  metio. 

With  the  instances  just  considered  nay  be  contrasted  another 
poasMe  case,  suggested  by  Lord  Justice  Fiy's  opinion  in  the 
Maybrick  case.  Suppose  land  is  sold  to  B.  and  C,  and  the 
conveyance  made  to  B.  for  life,  with  remainder  in  fee  to  C 
C  IdUs  B.  How  will  the  murder  aflect  the  rights  of  the 
patties  in  the  property?  B/s  life  estate  being  teminated  by 
his  death,  C  becomes  at  law  the  absolute  owner  of  the  land. 
Will  Equity  make  him  hold  his  fee  simple  as  a  constructive 
trustee?  If  so,  for  whom?  Certainly  not  for  the  seller,  for 
he^  having  received  the  price  of  the  land,  has  no  concern  with 
its  subsequent  history.  Nor  should  C  be  made  a  constructive 
trustee  of  the  entire  estate  for  the  benefit  of  a ;  forthatwoukl 
make  C.  forfeit  hb  remainder  which  he  acquired  independently 
of  hb  crime:  It  b  not  the  function  of  Equity  to  administer 
the  penal  bw,  but  to  secure  restitution  to  a  person  wronged, 
by  compelling  the  wroi^doer  to  give  up  the  profits  of  hb  mis- 
conduct In  the  case  supposed,  C.  took  fiom  B.  no  more  than 
the  enjoyment  of  the  estate  during  theycars  he  m^ht  have  lived 
but  for  C's  crime.    This,being  the  measure  of  Cs  unjust  en- 

shottkialsobe  the  extent  of  the  constructive  tru^ 
Urn.    Perfect  restitutkm  in  such  a  case  b  obvkNtsly 

^  both  because  B.  b  dead  and  because  it  b  impossible 
to  know  how  king  hewould  have  lived.  We  must  be  content 
with  thg  f lotfft'  iwmibli  appgii^ySta^MMi  t^ VvMwplPti^  jnrfioe.  As 
iCHitnCioo  cannot  be  made  to  B.,  it  must  be  made  to  him  when 
b  otttlcri  of  ptvper^,  fltands  in  hb  plicw    rhit  b,  hb  heir. 
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And  the  amount  of  the  restitution  must  be  delenntned  by  esti- 
mating,  according  to  the  tables  of  mortality,  how  many  years  a 
person  of  B.'s  age  would  probably  have  lived.  For  the  period 
thus  ascertained  equity  would  require  C.  to  hold  the  land  as  a 
constructive  trustee  for  R's  heir. 

Similar  reasoning  would  be  applicable  if  land  bought  by  B. 
and  C.  had  been  conveyed  to  them  as  joint  tenants  in  fee 
simple,  and  C.  were  then  to  murder  B.  Each  joint  tenant  has 
a  vested  interest  in  a  moiety  of  the  land  so  long  as  he  lives, 
and  a  contingent  tiffid  to  the  whole  upon  surviving  hb  fellow. 
The  vested  interest  of  C,  the  murderer,  cannot  be  taken  from 
him  even  by  a  court  of  equity.  But  C  having  by  hb  crime 
taken  away,  B.*s  vested  interest  must  hold  that  as  a  constructive 
trustee  for  the  heir  of  B. ;  and,  it  being  impossible  to  know 
which  of  the  two  would  have  outlived  the  other,  equity  wouhl 
doubtless  give  the  innocent  victim  the  benefit  of  the  doubt,  as 
against  the  wrong  doer  who  had  deprived  him  of  his  chance- 
of  survivorship,  and  accordingly  give  the  entire  equitable 
interest  to  B.'s  heir  upon  C.*s  death. 

The  results  reached  in  these  cases  must  commend  them* 
selves  to  everyone's  sense  of  justice.  But  all  will  admit  that 
these  results  could  not  be  accomplished  by  common-law  prin» 
ciples  alone.  The  common  law  would  make  the  criminal 
remainderman  in  the  one  case,  and  the  criminal  joint  tenant 
in  the  other  case,  the  absolute  owner  of  the  land.  Equity 
alone,  by  acting  in  ptrsomam^  can  compel  the  criminal  to  sur> 
render  what,  in  spite  of  his  crime,  the  common  law  has  suffered 
him  to  acquire.  It  is  much  to  be  regretted  thai  counsel  did 
not  invoke,  and  that  the  courts  of  Nebraska,  North  CaroUna^ 
Ohio  and  Pennsylvania  dkl  not  apply,  in  the  cases  recently 
before  them,  the  sound  principle  of  equi^,  that  a  murderer  or 
other  wrong  doer  shall  not  enrich  himself  by  his  Irnqni^  at 
the  expense  of  an  innocent  person. 
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The  weU-known  tendency  of  the  lawyer  engaged  in  the 
drafting  of  conveyances  is  to  adhere  as  closely  as  possible  to 
the  bciUen  paths ;  to  follow  the  forms  handed  down  from  the 
fathers;  to  view  with  suspicion  and  close  scrutiny  any  dlsparture 
therefrom,  and  to  insert  new  cbuses  and  covenants  only  when 
convinced  that  they  are  demanded  by  the  necessities  engendered 
by  conditions  and  enterprises  unknown  to  a  former  day. 

It  b  comparatively  rare,  however,  to  see  him  look  upon  this 
beaten  path  and  cfeubt ;  to  take  up  one  of  the  time-honored 
Ibnns  and  pause ;  to  study  a  rule  of  law  propounded  in  the 
rdgn  of  Edward  II.,  and  in  drawing  an  instrument  with  the 
intention  of  avoiding  the  operation  of  that  rule,  to  feel  that  the 
me  of  one  synonym  instead  of  another  will  result  in  the 
enforcement  of  the  rule  and  the  defeat  of  his  purpose. 

Yet  this  is  the  situation  to-day  of  the  Pennsylvania  lawyer 
who  has  been  employed  to  draw  a  deed  or  will  creating  an 
estate  for  life  in  the  first  taker  with  remainder  to  his  issue, 
oApring,  hdrs  or  children.  The  advice  may  be  given  him  to 
stop,  k>ok,  and  ponder,  for  the  beaten  path  is  treacherous. 

The  case  of  Grimes  v.  Shirk,  169  Pa.  St  74  (May  20, 
1895),  is  the  latest  thus  iar  officially  reported  touching  the 
Rule  in  Shelley's  Case.  It  was  an  appeal  from  the  Common 
Pleas  of  Lancaster  County,  and  the  judgment  was  affirmed  by 
the  Supreme  Court  upon  what  was  justly  pronounced  "the  able 
and  exhaustive  opinion  '*  of  the  court  below,  Livingston,  P.  J. 

The  ruling  was  upon  the  proper  construction  to  be  given  to 
the  following  clause  in  a  will : 

"I  gHc  and  devlM  to  mj  •fk>ptcd  dsaghter  Hcttcr aU  that 

csrtsto  mcMii^B  ....  forBiiddnriagthetennQfhcrBatttnllirc.  And 
after  dM  death  of  my  Mid  adopted  dangbter,  I  ghr«  Mid  derbe  the  retcnioB 
or  niMaiiMhi  iif  Hn  net  eUale  hcfcln  deviaed  to  her,  iohertmwjmi  iam^, 
tohatoaadtoholdtheMmotothcai.  their  hciraaadaMignafeRvcr,  Aad 
is  OMe  the  Mid  HcHcrihoald  die  wfthont  leaving  Uwftal  iMoe,  thea  the 
sferaaaidnBleilaleAanfCTeit  tomycatatc^aad  I  girt  aad  devin  the 
MBw  to  agr  halts  aader  the  inteatale  lent." 

/M<  that  Heaccr  look  an  cstala  la  te  fat  Ibe  kaia  deviaed  to  her. 
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There  should  have  been  nothing  suipriaing  in  this  ruling 
except,  perhaps,  to  the  lawyer  who  drew  the  will  and  thought 
that  he  was  eflectuattng  die  intention  of  the  testator.  The 
Rule  in  Shelley's  Case  has  been  a  landmark  of  real  estate  law 
for  centuries,  and  the  court  followed  a  host  of  authorities  in 
holding  that  this  devise  was  within  the  rule.  Another  case 
involving  the  same  point  {HmUr  v.  Yerger^  i66  F^  St  445) 
had  been  dedded  four  months  earlier  in  the  same  way,  though 
the  opinion  was  not  so  fulL  That  was  the  case  of  a  devise  to 
a  nephew  for  life  and  after  his  decease,  to  his  then  surviving 
hdrs  in  iee  simple.  HM^  that  the  nq>hew  took  a  fee  simple 
estate  in  the  land. 

Just  here  arises  the  difficulty  and  commences,  in  the  language 
of  Judge  Brewster,  (III  Practice,  Sec  3940)  "  such  a  clashing  of 
authority  as  tends  to  perplex  and  bewilder  the  practitioner '*«» 
"  an  evil  unquestionably  serious  ".  The  question  is,  as  above 
stated,  how  is  an  instrument  to  be  drawn  under  the  Pennsylvania 
authorities  which  will  vest  a  life  estate  in  the  first  taker  with 
remainder  to  his  heirs,  with  the  same  degree  of  certainty  as  Is 
incident  to  an  ordinary  conveyance  to  a  grantee  in  fee? 

There  ought  to  be  some  way  of  effecting  it  It  is  not 
intricate  or  complex ;  on  the  contrary,  it  is  one  of  the  first 
modes  of  disposing  of  an  estate  that  suggests  itself  to  a  testator. 
I  assert,  nevertheless,  that  without  legislative  interventkm  it 
cannot  be  done  upon  any  other  foundation  than  the  hope  that 
the  Supreme  Court  will  follow  a  certain  line  of  its  own  decisions 
rather  than  another. 

In  1876,  Mr.  Joseph  P.  Gross,  of  the  Phikulelphia  Bar» 
prepared  a  set  of  nine  "  Tabular  Statements  of  the  Dedskxis 
of  the  Supreme  Court  of  Pennsylvania  upon  the  Rule  in 
Shelley's  Case,"  of  which  five  hundred  copies  were  printed  for 
the  use  of  the  State  Senate.  It  evinces  a  caiefol  examination 
of  the  authorities  and  affords  proof  by  diagrams  of  the  confusion 
referred  to;  one  table  containing  a  summary  of  the  special 
features  in  each  case  where  certain  words  received  one  con- 
struction, and  the  succeeding  table  containing  the  cases  giving 
the  sam€  words  precisely  the  opposite  opnstruction ;  and  so  oii» 
throughout  the  tables. 
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There  are  to  be  found  in  our  Supreme  Court  Reports  more 
than  one  hundred  cases  involving  the  Rule  in  Shelley's  Case. 
They  may  be  classified  as  follows,  it  being  understood,  of 
course,  that  words  of  limiution  carry  the  fee  to  the  first 
taker,  those  of  purchase  giving  him  only  a  life  estate  and 
preserving  the  remainder : 


Linhalloa.         fwKhmat. 
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O&pring 

Wonb  cqai^aleat  to  Hdn 

Upon  an  account  stated  of  the  foregoing  figures,  it  would 
seem  that  the  word  "  Children  *'  is  the  only  one  that  can  be 
salcly  employed  for  the  end  in  view.  This  conclusion  is 
strengthened  by  the  fact  that  the  six  decbions  of  the  Supreme 
Court  since  1887,  con^ruing  this  word,  have  held  it  a  word 
of  purchase,  although  in  that  year  the  same  court,  in  AfastfH  v. 
Ammcm,  117  P^.  137,  held  a  devise  to  a  sister"  and  at  her 
death  to  her  child,  children  or  other  lineal  descendants,**  to 
vest  a  fee-tail,  converted  by  the  statute  into  a  fee-simple,  in  the 
first  taker,  the  latter  words  qualifying  the  words  "child  or 
children  *'  and  making  them  words  of  limitation. 

In  more  than  one  of  the  latter  cases,  such  as  Kams  Appeal, 
125  Pa.  480  (1889),  reference  is  made  to  CoU  v.  Van 
Bomikcnt,  41  Pa.  243  (1861),  where  the  court  say:  "We 
spend  no  time  in  showing  that,  under  a  devise  to  one  for  life 
with  a  remainder  to  his  or  her  children^  the  first  taker  has  no 
freehokl  of  inheritance.  That  such  is  the  general  rule  b 
beyond  doubt**  Yet.  xn.Haideman  v.  Haidemum,  40  P4. 
29  (1861),  the  Supreme  Court,  speaking  by  the  same  judge 
(Strong),  held  a  devise  to  three  daughters,  executors  to  pay 
them  the  rents  and  income  during  thdr  lives,  and  at  their 
deaths  the  estate  "to  descend  and  go  to  the  child,  and  if 
tkUdrtm,  share  and  share  alike,  and  in  de&ult  of  issue,**  then 
over,  to  be  an  estate  tail  converted  into  a  fee. 

And,  in  McKee  v.  McKitdey^  33  Pa.  92  (1859),  the  court 

•Tk«  iislMa  CMMcawlrvlav  the  wotd  **Imm,**  it  wttl  be  mMHbcnd,  teve  aov 
Wn  •wmM^  Gwimm  w.  Shirk  (m/t*). 
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held  a  devise  to  a  daughter  for  her  sole  use  *'  revertible  * 

her  death  to  her  ckHdrtn^  and  in  case  of  no  children  or  issue  of 

children,  then  over,  to  vest  a  fee  simple  in  the  daughter. 

(It  ought,  perhaps,  to  be  noted  that  the  report  of  this  case 
sutes  that  "  Strong,  J.,  was  absent  at  Nisi  fHns.") 

These  cases  followed  Strwart  v.  Ktnmftr,  7  W.  &  S.,  388 
(1844);  WiUiawu  v.  Ueek,  38  Pa.  89  (1856).  and  N^igtet's 
Appeal,  33  hi.  89  (1859).  but  still  we  are  told,  in  CWr  v. 
VoH  BoHHkom,  that  the  doctrine  stated  is  the  general  rule  and 
beyond  doubt  Attention  may,  therefore,  well  be  called  here 
to  the  case  of  Oyster  v.  KamU,  137  Pa.  448  (1890),  where  the 
court  below,  Simonton,  J.,  had  construed  the  word  ** children** 
as  equivalent  to  *'  heirs.'*  While  the  Supreme  Court  reversed 
this  construction,  It  remarked  (p.  453) :  *'  It  cannot  be  said 
that  the  construction  we  have  adopted  is  entirely  free  from 
doubt." 

And  it  cannot  be  said  that  this  doubt  has  been  lessened  by 
the  recently  reported  case  xiX  RaistoH  v.  TnteuMi^  178  Fa.  43a 
In  that  case  the  language  of  testator  was : 

"  I  leave  and  bequeath  unto  my  gimiiddanghtcr  N.  all  the  real  pmfieii/ 
that  my  wife  cnjojrt  during  her  life,  and  at  my  wife*a  death  I  bcqneath 
the  aame  property  that  the  held  daring  her  life  to  N.  and  lAtf  kein  ofkir 
body:  but  if  she  ihould  die  and  leave  no  ckiU  or  dkiUrem,  then  in  anch 
a  caie  the  said  property  ahall  be  told  to  the  beet  advantage  and  eqvally 
divided  among  my  other  legatees  and  their  heira.'* 

The  Supreme  Court  affirmed  the  judgment  of  the  court 
below  on  the  opinion  of  Mcllvaine,  P.  J.,  holding  that  the 
words  *'  heirs  of  the  body  *'  created  an  estate  tail  in  N.,  which 
the  words  "  child  or  children  "  did  not  aflect ;  that  although 
this  estate  was  enlarged  by  the  statute  mto  a  fee-simple,  the 
*  other  legatees  and  their  heira  took  an  executory  estate  in  fee; 
that  N.  dying  leaving  no  children,  the  estate  tail  (though  now 
a  foe  simple)  was  to  be  abridged  by  the  happening  of  that 
contingency  and  the  estate  in  fee  vested  in  the  "  other  lega- 
tees and  their  heirs ;  *'  but,  finally,  that  N.,  having  executed  a 
deed  under  the  act  of  Jan.  16,  1799,  to  bar  the  entail  (the 
grantee  immediately  reconveying  the  property  to  her)  also  by 
such  deed  bgured  the  executory  devise  to  the  "other  legatees'* 
of  the  testator. 
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Lade  of  Space  forbids  further  elaboration  of  detailed  cases, 
but  it  will  be  well  to  note,  at  this  point,  the  bet  that  nearly  all 
the  dedsiofis  upon  the  subject  have  been  upon  cases  where 
the  title  has  been  claimed  or  attacked  through  a  snA/ and  an 
cflbrt  made  to  arrive  at  the  intention  of  the  testator.  Now,  it 
it  icoognsaed  law  that  a  distinction  exists  in  point  of  strictness 
between  the  construction  of  wills  and  that  of  deeds,  the  Utter 
being  presumed  to  have  been  made  "with  forethought  and 
care"  We  are  forced  to  wonder  how,  under  the  Pennsylvania 
decisions,  a  greater  degree  of  care  can  be  employed  than  that 
shown  to  be  necessary  in  the  preparation  of  an  instrument 
always  construed  with  indulgence. 

Judge  Brewster  (III  Practice,  p.  loi),  in  Section  3955,  entitled 
"To  avoid  defeat  of  testator's  intention,**  recommends  the 
avoidance  of  the  words  **  heir  *'  or  **  heirs  '*  unless  the  heir  b 
named ;  and  also  the  avoidance  of  the  words  "  heirs  of  his 
body,"  "issue**  and  "children,*'  unless  the  cases  classified  by 
him  under  the  heads  "Issue,  a  Word  of  Purchase**  and 
"Childmi,  a  Word  of  Purchase,'*  are  closely  followed.  But  if 
certain  children  are  mentioned  by  name,  will  the  estate  open 
and  let  in  those  subsequendy  bom  and  not  named  ?  If  not, 
the  intent  of  a  tesUtor  who  desires  all  to  share  alike  wiU 
certainly  be  defeated. 

It  has  been  suggested  that  the  employment  of  trustees  for 
the  use  of  the  life  tenant  and,  at  his  death,  to  pay  over  the 
estate  to  the  remaindermen  might,  in  some  way,  affect  the  situa- 
tion and  eflectuate  the  devisor's  or  grantor's  intent  But  the 
Supreme  Court  has  repeatedly  ignored  that  medium  and 
recognised  «  /er  sim/ic  im  tke  cqmiabU  l^e  Ummt.  The 
leading  case  on  this  point  is  that  of  Ogdtn's  Appeal^  70  Pa. 
$01  (1873X  dted  appiovmgly  in  Grimes  v.  Shirk  (supra\ 

The  conclusion  of  the  whole  matter,  it  is  again  submitted,  is 
tint,  in  the  present  condition  of  the  decisions,  there  can  be  no 
abaolyle  certainty  without  legbbitive  intervention.  Such  inter- 
vcntion  has  been  obtained  in  New  York,  Massachusetts, 
Connecticut,  New  Jersey,  Mississippi,  Virginia,  Kentucky, 
Ohb  (as  to  wilb),  Maine,  Mkhigan,  Tennessee,  Wisconsin, 
MIsiouri,  AUbama,  and  New  Hampshire  (as  to 
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wills).  Why  can  not  we  have  a  statute  by  which  a  distinct 
line  of  demarcation  will  be  drawn  and  instruments  for  these 
purposes  lifted  out  of  the  "seeming clear"  and  the  coojectnral 
"  if  there  be  enough  on  the  (ace  of  the  will/*  and  placed  finally 
upon  a  foundation  which  will  make  it  unnecessary  for  our 
courts  to  say,  as  the  Supreme  Court  very  properly  said  in 
HeisUr  v.  Yergtr  (xir/r»),  '*  We  must  eipply  the  rmie  governing 
cases  of  thb  kind»  although  by  so  doing  we  defeat  the 
particular  intent  of  the  testator?" 

The  following  is  suggested  as  a  form  of  such  a  statute : 

'*  Be  it  emaeUdt  eic,  that  where  say  cttele  ia  ml  propertsr  is  given  by 
deed  or  will  to  may  penon  for  his  life,  and  after  hia  death  to  his  heiia  or 
the  heini  of  hit  body,  liMie,  chUdren  or  oflspriag,  by  whatever  words  of 
equivalent  import  they  may  be  designated,  the  conveyance  or  wOl  shall 
be  constmed  to  vest  an  estate  for  life  only  ia  such  pemn  and  aremaindcr 
fai  fee  simple  in  his  heir^  the  hein  of  his  body,  Issne,  children  or 
offsprini^" 

(NOTB.— As  is  pointed  ont  in  II.  Minor's  Instftntes  (Virginia),  p.  405^ 
this  form  wonld  not  loll  the  effect  of  the  rale  where  any  estate  of  freehold 
other  than  an  estate  fer  the  life  of  the  ancestor  la  first  granted  r,^.,  as 
estate  for  the  life  of  another.  Instances  of  this  hind  arc^  however,  nre^ 
and  for  con  vcyandng  purposes  it  Is  believed  that  the  above  wonld  snfiee. ) 

Pennsylvania  may  safely  be  pronounced  a  most  conservative 
state  in  regard  to  the  adoption  of  amendments  to  her  established 
laws.  Indeed,  she  may  be  said  to  carry  this  conservatism  at 
times  to  a  perilous  extreme.  A  rule  of  law  may  be  gray  with 
age  and  therefore  venerable;  but  it  may  also  be  gray  with 
mildew  and  absurd,  to  describe  it  by  no  harsher  term.  Only 
in  1 855  was  the  Statute  of  Frauds,  in  the  form  that  had  obtained 
since  29  Car.  II  in  England,  and  for  decades  prior  to  185$  in 
most  of  the^American  states,  completed  in  this  state.  Only  in 
the  same  year  was  passed  the  act  abolishing  estates-tail.  Only 
in  1874  was  a  constitution  adopted  which  prohibited  local  or 
special  legislation-^an  evil,  which,  had  it  continued  much 
longer,  must  have  resulted  in  the  necessity  of  legal  specialists 
for  each  county.  And  not  yet  has  a  uniform  Pra^ice  Act 
been  provided  to  take  the  place  of  the  differing  rules  of  oouit 
of  the  fifty-four  judicial  districts  of  the  state. 

No  serious  opposition  to  a  movement  hf  this  advance  in  our 
real  estate  bw  should  be  anticipated.     As  soon  as  its  merits 
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explained  to  the  layman  they  win  be  acknowledged  by 
™™  I  for  one  of  the  anomalies  which  he  holds  in  greatest 
^"^^  is  a  legal  instrument  which  says  one  thing  and  means 
"•^"•^c^-ihe  reason  of  the  diflcrence  being  in  this  case  simply 
•■■*P<*aWe  of  explanation  to  him. 

'WH  not  one  of  the  lawyer^embers  of  the  General  Assem- 
Myv  flow  in  seanon,  take  up  this  matter  and  by  securing  the 
^■***^®«t  of  a  statute  nmSlar  to  that  suggested  put  an  end  to 
^  "Petptedty  and  bcwikkMnent'' of  the  practitkmer  and  earn 

tlie  thanks  of  aU  who  believe  in  a  quiet  title? 


DONATIO  MORTIS  CAUSA  OF  ONE'S 
OWN  CHECK. 

I.  Dtvtiopmimi  €f  Piri$uipU.  The  putpose  of  this  article 
is  to  maintain  that  a  datuUiommlis  causa  voxf  be  well  executed, 
in  equity,  upon  the  giving  of  a  check  by  the  donor,  even 
though  the  check  is  not  paid  or  presented  before  the  donor's 
death. 

The  recent  decision  by  the  United  States  Supreme  Court  in 
Fourth  Street  Bank  v.  YardUy.  165  U.  S.  634,  strengthens  the 
doubt  of  those  who  have  questioned  certain  English  decisions 
by  courts  of  the  first  instance  denying  validity  to  such  gifts. 

Since  there  are  a  few  cases,  a  very  few,  in  which  the  gift 
under  such  circumstances  has  been  hdd  to  have  fiuled  for 
want  of  execution,  it  is  just  as  well  to  say  at  the  outset  that 
there  is  no  desire  to  cut  a  figure  by  assailing  decisions  of 
courts  of  great  respectability.  The  work  of  reverting  to  the 
main  column  of  decisions,  from  which  it  is  apprehended  some 
temporary  wandering  has  occurred,  b  the  present  and  more 
gracious  endeavor. 

Let  it  be  remembered  that  it  was  recognised  at  a  very  early 
day  that  "  there  are  many  articles  which  might  be  made  the 
subjects  of  a  donation  wurtU  causa,  in  which  a  manual  delivery 
might  be  inconvenient  or  impracticable."'  Thus  delivery  of 
the  key  to  bulky  casks  wherein  wines,  etc.,  are,  %ifas  allowed 
as  delivery  of  possession  because,  said  Lord  Hardwicke,  "  it  is 
the  way  of  coming  at  the  possession  or  to  make  use  of  the 
thing."" 

The  law  having  recognised  the  principle  that  deUveiy  of 
the  means  of  coming  at  possession  b  sufficient  evidence  of  a 
gift,  plenty  of  occasions  arose  to  give  the  principle  activi^. 

In  1744,  Lord  Chancellor  Hardwicke  had  bdbre  him  Sad' 
grave  v.  BaUey,  3  Atk.  314.  In  that  case  the  bond  of  a  third 
person  in  &vor  of  donor  was  delivered  by  the  donor  to  the 
donee  as  a  gift  MMfiCtf  MMAi.    Lord  Hardwicke  held  thai  then 

>  Colcnuui  V.  Fitktr,  114  ICsm.  jo. 

"  W«id  V.  Ttowr,  s  Vmi  8r.  4St,  44S* 
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was  a  good  gift.  He  said :  "  You  cannot  sue  at  law  without 
the  bond ;  for  though  you  may  give  evidence  of  a  deed  at  law 
that  b  lost,  yet  you  cannot  of  a  bond,  because  you  must  make 
a  prafert  of  it.*'  Now  this  language  of  the  chancellor  was  very 
narrow  and  needlessly  technical ;  but  nevertheless  it  recognized 
anew  the  doctrine  applied  in  the  case  of  keys  to  articles  incon- 
venient of  carriage,  viz. :  that  delivery  of  the  means  of  getting 
at  the  possession  will  eflect  a  good  donatio  titortis  causa  which 
equity  will  enforce.* 
The  recognition  of  the  eflect  of  Sntlgrcve  v.  Bailty  was  for 
'  1  long  time  slow,  and  much  contested  There  was  much 
tncunbrance,  too,  by  other  difficulties.  In  cases  of  mortgages, 
there  was  question  whether  the  statute  of  frauds  operated  to 
prohibit  parol  gifts  of  what  might  be  thought  to  convey  interests 

'As  the  text  iatlaMtcs,  Saelgrorc  v.  Bailey  has  the  eppceranoe  of 
iMiag  on  nerrow  gnmnde :  DeliTcry  of  the  bond  b  actnet  delivery  of 
ioae  piopertjr ;  the  law  puts  it  in  the  donee's  power,  by  destruction  of 
the  bond,  to  deHioy  donor's  action  (at  common  law)  by  thns  preTetiting 
pmfert  Iforaom,  the  Bnglidi  law  waa  that  bonds  have  locality,  and 
sieAsntf  iMte^f7M,  sothat  the  administiation  must  be  Uken  out  in  the 
dtnctst  wheie  it  ia  found.  These  things  being  so,  delivery  of  the  bond 
urns  finite  a  dear  aMnifestation  of  a  parting  with  dominion,  and  waa 
s>iicii.ul  to  satisfy  a  chancellor  that  he  should  enfbroe  the  intent  of  the 
donor.  If  we  regud  these  ss  being  the  chancellor's  reasons,  and  rcgsid 
tW  deeWon  ss  lacking  support  on  any  general  principle  applicable  in 
euKsofiasCrumeBts  other  than  bonds,  then  we  are  compelled  to  regard 
th(U  dcdrion  of  that  great  judge  aa  being  an  isolated  and  arbitrary  one. 
For  thcK  are  other  instruments  delivery  of  which  attest  quite  aa  strongly 
the  purpose  of  yielding  dominion ;  as  where  a  mortgagor,  or  a  third 
pcrmn'a  note  ia  handed  over  to  a  donee.  Theicasonsof  LordHardwicke 
appear,  however,  to  be  put  ia  the  way  of  illustration  of  a  general  principle. 
TiNre  are  two  JadJcatious  of  this,  aa  Lord  BIdon  pointed  out  in  Duffield 
r.  Elwea,  i  Bit.  N.  R.  In  the  opinion.  Lord  Hardwicke  refers  to 
deUvciy  of  fsvcnment  tally  sticks,  etc,  aa  analogous  cases.  And  in 
Waid  V.  Ttancr,  s  Vea.  8r.  451,  dedded  \rf  him  eight  years  aitcrwafd% 
allcr  lemaiUvg  that  he  could  go  no  further  than  he  went  in  Snelgrovc  v* 
•slley,  he  west  on  to  say  that  since  the  stock  receipts  of  his  day  were 
~  waste  papcn^**  "no  evidence  of  the  thing,"  dcUvery  of  them  was  of  no 
nvafl  to  snatain  the  gift.  This  shows  quite  dearly  that  his  theory  in 
analgtofu  V.  Ballej  waa  thai  he  eould  catead  aM  where  the  instrument 
deiivmtd  rspttseated  the  debt  in  such  a  manner  that  if  the  donor 
parted  with  it  thodoaor  deUvcred  the  umm*  of  getting  at  pomemion. 
I  r.  Adl^,  thca,  must  be  taken  to  assert  a  general  principle. 
tot  mafiiiiwl  to  Iba  cases  of  bonder  9^  is  wdl  explained  by  Lord 
lfatbteaMpi«MataiycaseofDnffiolda.BKwea,iBti.  N.  R.  497. 
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in  land*  In  the  case  of  oertificates  of  stock,  trouble  was  encoun- 
tered by  reason  of  the  requirement,  that  transfer  must  be 
approved  by  the  corporation  and  roistered  in  the  corporatioii 
books.  This  difficulty  is  possibly  not  entirely  cleared  away, 
yet,  although  one  can  scarcely  see  how  any  court  can  hesitate 
here  unless  it  is  ready  to  overrule  Lord  Hardwicke  and  Lord 
Eldon.  We  think  these  difficulties  disappesu*,  so  soon  as  it  is 
appreciated  that  the  courts  recognize  the  theory  of  equitable 
assignment  as  between  donor's  estate  and  the  donee,  upon  a 
delivery  by  the  donor  of  the  means  of  getting  possession. 

In  Duffieid  V.  Elwes,  i  Bli.  N.  R.  497,  there  was  deliveiy  of  a 
bond  for  jf'ipi/,  and  of  a  mortgage  securing  the  same  money ; 
also  there  was  delivery  of  a  mor^ge  for  iCsOiOOO,  judgment 
notes,  etc.,  the  whole  aggregating  upwards  of  one  hundred 
and  fifty  thousand  dollars.  There  was  also  a  written  statement 
delivered  declaring  the  gift  of  the  bond  and  of  the  two  mort- 
gages. A  judgment  on  the  bond  was  also  conveyed  by  the 
said  statement. 

The  House  of  Lords  decided  that  delivery  of  the  mortgage 
attested  the  gift  of  the  debt  it  secured,  and  that  the  debt  being 
given,  carried  with  it  the  mortgage.  Lord  Eldon  commented 
at  large  on  the  objection  that  conveyance  of  land  should  be  in 
accordance  with  the  statute  of  frauds,  and  held  that  the 
objection  could  not  stand;  that  the  conveyance  was  of  the 
mortgage  debt  and  not  of  the  land. 

The  second  difficulty  vas  as  to  perfecting  gifts  meriis  auua 
void  at  law.  This,  as  has  been  seen,  was  done  first  in  5jm/- 
^infi  V.  Bailey ^  where  the  chancdlor  perfected  the  gift  of  a 
bond,  although  the  gift  was  void  at  law.  And  although  Lord 
Hardwicke  afterwards  said,  in  Word  v.  Twrmr^  that  be  could 
go  no  further  than  he  went  in  Sntlgnve  v.  Bmi^,  we  have 
seen  that  he  meant  that  he  could  not  extend  aid  wherp  the 
instrument  did  not  represent  the  debt  in  a  manner  that  made 
it  a  means  of  getting  possession  of  the  money.  In  Drnfidd  v. 
Ehucs,  Lord  Eldon  said  that  the  principle  that  equity  will 
perfect  donations  mortis  €ausa  when  the  donor  has  parted  with 

>See  Ricliuds  v.  8iai%  s  Atk.  519;  Hiiwl  9.  lyoct^  I  Amb.  iiiS; 
Hint  9.  BcMh,  5  Madd.  ^  i ;  Dofiald  9.  Vtmm,  i  BU.  K.  R.  497- 
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the  means  of  getting  at  the  property  ou(;ht  not  to  be  narrow  cil 
by  mere  technicalities ;  that  the  chancellor  ought  not  to  l.i^ 
stress,  therefore,  on  Lord  Hardwicke's  remarks  respecting 
bonds  as  distinguished  from  most  other  instruments  represent- 
ing property,  especially  as  one  of  the  peculiarities  relied  upon 
by  that  judge,  namely,  the  need  of  profert  in  suit  on  the  bond, 
was  so  very  technical  that  now  it  is  no  longer  necessar}'.  when 
the  bond  is  lost.  Accordingly,  the  House  of  Lords  preferred 
a  more  general  rule.  It  was  determined,  then,  that  because 
the  mortgage  represented  the  debt,  "  formed  part  of  the  title.*' 
the  debt  itself  passed,  not,  indeed,  at  law,  nor  yet  in  equity,  as 
against  the  donor  fMortis  causa,  but  passed  sufficiently  for 
equity  to  recognize  and  perfect  the  conveyance  if  the  doner 
regarded  the  transaction  as  a  complete  act,  and  died  without 
revoking  the  gift:  on  the  ground  that  this  would  not  be 
against  the  donor,  but  in  furtherance  of  his  intent.  The 
executor  of  the  donor  was  therefore  considered  in  equity  as 
trustee  for  the  donee,  and  the  latter  could  use  the  name  of  the 
executor  in  a  suit  on  the  security. 

All  this  reasoning  app1k:s  to  many  other  securities,  or 
evidences  of  undertaking.  Hence,  the  principle  has  been 
applied  to  uphold  gifts  of  a  third  persons  note'  although  pay- 
able to  order  and  unendorsed ' ;  to  gifts  by  delivery  of  a  bill  of 
exchange  of  a  third  person  payable  to  donor  s  order,  although 
unendorsed,'  or  by  delivery  of  certificate  of  deposit  likewise 
payable  to  order  and  unendorsed;* 

'  BorocHMS  p,  SeidUngcr,  is  U sine,  499 ;  Taipia  r.  ThompsoB,  3  Met. 
(Ky.)  430 ;  BtMtoai  v.  Moalcjr,  4  Cash.  (Msml  )  87 ;  Bates  v.  Kempton,  7 
Gny  (UesiL).  jBa ;  KUlij  v.  Godwio,  a  DeL  Ch.  61 ;  Holley  r.  Adams, 
i6VLao6u 

■Vad  V.  Vcel,  17  Beavan,  393;  Brown  v.  Bnnra,  18  Conn.  410; 
WcMcrlo  V.  Dt  Witt,  36  N.  Y.  340;  Daniel  v.  Smith,  64  Cal.  346.  In 
BrowB  V.  Bcmrn,  delivery  of  noie  tecnred  by  mortgage  was  bdd  to  paaa 
tiM  aMrtg^ge.    See  also  Jones  on  Moitgagei^  par.  817. 

'Rankin  v.  Wegnelin,  97  Beav.  309. 

*  Conner  v.  Koot,  (^al.)  17  Pac.  Rep.  773 ;  Basket  v.  HaiMl,  107  U.  S. 
60S ;  Gonrlcy  p.  linaenb^ler,  51  Pa.  349 ;  Amca  v.  Witt,  33  Beav.  619 ; 
/o  ft  Taylor,  s^  L.  I.  Rep.  (U.  &)  997:  Wcsterto  9.  De  Witt,  36 N.  Y. 
J40;  O'Brien  p.  O'Brien,  5  Ont.  490  •  Stephenaon  p.  King,  a  Bosh.  (Ky.) 
taS;  Ifoon  v.  Moore,  18  Eq.  474- 
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In  New  York,  following  the  theory  of  these  and  other 
decisions,  gifts  of  certificates  of  stock  have  been  sustained  in 
equity,  although  the  transfers  had  not  been  transferred  on  the 
corporation  books'  and  hence  not  good  against  the  com- 
pany. 

The  principle  has  been  applied  in  cases  of  gifts  of  savings- 
banks.  The  ordinary  savings-bank  book  does  not  represent 
the  debt  due  by  the  bank.  Suit  cannot  be  brought  on  the 
book  as  it  can  on  a  mortgage,  a  bond,  a  note.  The  action  is 
on  the  debt,  whereof  the  book  is  not  a  representation.  It  is 
not  itself  a  promise  by  the  bank  to  pay.  It  is,  however, 
cmpliatically  a  part  of  "the  means  of  getting  at  the  pos- 
session "  of  the  money  deposited,  for  the  usual  rule  of  savings 
banks  is  that  the  money  will  not  be  paid  except  on  presenta- 
tion of  the  book.  Here  it  is  that  Lord  Hardwicke's  rule  and 
Lord  Eldon*s  in  Snetgravt  v.  BaiUy  and  Duffieid  v.  Etwis^ 
finds  its  operation.  Being  the  means  of  getting  at  the  pos- 
session, delivery  of  the  book  by  the  depositor  will  support  a 
gift  moriis  causa.  Such  a  delivery  is  a  striking  evidence  of  a 
surrender  and  delivery  of  dominion.    This  has  been  held  in 

■  Walsh  r.  Sexton,  53  Barb.  251 ;  approved  ia  I.  Piafton*t  Contracts, 
137.  See  St.  Louis  Perpetnal  Ins.  Co.  v,  Goodfellow,  9  Mo.  150;  Brown 
p.  Smith,  12a  MaM.  389 ;  Pitchlmrg  Sag.  Bk.  v.  Toney,  134  ll«i.  939; 
Hall  V.  U.  S.  Int.  Co.,  3  Gill  (Md.).  4>4;  Grjnet  v.  Hone,  49  N.  Y.  17; 
Cuahman  r.  Tha3rer  Mfg.  Co.,  76  N.  Y.  3AS ;'  Cook  9.  Stock,  1 378;  Dot 
Paiaoa  on  Stock  Broken,  623.    See  I  Morawets  on  Private  Corporationii 

i22«. 

It  ia  trae,  indeed,  that  there  ia  some  alight  indication  of  adiapoaition  in 
one  or  tnro  Bngliah  cases  to  treat  certificates  of  stock  aa  merely  ezecntory 
in  their  natnic.  Sec  Moore  r.  Moore,  18  Bq.  Ca.  474;  Lambeft  v. 
Orerton,  13  W.  R.  227,  is  ambignona.  In  Maryland,  an  attempt  to  make 
a  gift  by  delivery  of  the  certificates  with  the  endoiaement  of  their  owner 
was  held  to  be  of  no  avail :  l*ennington  v,  Gitting*s  Est,  2  Gill  &  J.  208, 
1830.  But  the  prevailing  rule  would  seem  to  be  aa  indicated  in  the  text : 
See  Stone  v.  Hackett,  xa  Gray  (Mass.),  227.  The  reasoning  of  Dnffin  v. 
Dnffin,  44  Ch.  D.  (1890)  76,  is  both  very  strong  and  very  «/rt)^ ;  in  that 
case,  a  depoait  note  waa  held  by  the  Court  of  Appeals  to  be  the  valid 
subject  of  a  domatic  mortis  eamsa.  The  note  bore  conaidernble  analogT  to 
aavinga-bank  books ;  it  had  on  its  back  a  form  of  check  to  be  signed  on 
withdrawal.  Cotton,  L.  J.,  said :  **  If  the  document  was  lost,  they  vrouki 
require  some  esplanation  why  it  was  not  forthcoming  before  they  paid 
be  money,  but  I  do  not  think  that  they  could  refuse  to  pay.'*  The  gift 
■a  suauincd. 
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10  many  cases  that  the  mere  citation  of  the  authorities  is 
somewhat  of  a  task.     They  are  given  in  the  note.' 

Pennsylvania,'  and  possibly  Maryland/  have  decided  other- 
vise.  In  Great  Britain  the  question  remains  open.*  There  is 
considerable  reason  to  believe  tliat  the  Pennsylvania  court  will 
yet  apply  the  same  rule  to  gifts  of  savings-bank  books  as  it 
has  applied  to  securities,  and  uphold  the  donations.* 

The  principle  of  Sntigrai^c  v.  Bailey  and  Dnffieid  v.  Ehvts^ 
that  delivery  of  *'  the  way  of  coming  at  the  possession  *'  is 

'MMMcbiiwHs;  PSctcc  r.  Saviflg*  Baak,  129  MaM.  415.  See  aSao 
WiMdy  V.  Rottch,  134  UaM.  472;  Rockfrood  v.  WiggiiMi  16  Gray  (lifaH.), 
4n;  Debtaaoo  r.  Bminooa  (Maaa.),  33  N.  B.  Rep.  706. 

Kcw  Yoffk  :  Ridden  v.  Thrall,  96  N.  B.  Rep.  627;  Wabh  v.  Ikmeiy 
flavia^  Baak,  96  N.  B.  Rep.  627.  Sec  Picro  r.  Fieio,  a  Hun.  600,  wbere 
the  caac  tamed  oa  cvideiioe.    And  aee  Oir  r.  lfeGr«gor,  43  Hun.  S3i* 

Cooaecticttt;  Brown  v.  Brown,  18  Coon.  410;   Canp'a  Appeal,  j6 


RhodeIalaad:TU]ingliaalr.WlieataMi,8R.I.S3i6.  And  aee  Providence 
Inadtation  far  Smringa  v,  Xalt,  14  R.  I.  502. 

Maine :  Cvtia  v,  Portland  Savings  Bank,  77  Maine,  151 ;  S.  C,  5s  Aaa. 
Rep.  750.    See  alao  Hill  r.  Stevenaon,  63  Maine,  364.  a  oaae  of  gift 

:  Jenea  v,  Weakley,  la  &  B.  Rep.  4ao,  a  didum, 
KaaHmOiy :  In  thia  State  it  baa  been  dedaied  that,  lo  far  aa  the  early 
«Mes  of  Aabbrook  v.  Ryan,  a  Bnab,  aaS,  is  oppoacd  to  the  validity  of  a 
gift  by  delivery  of  the  aavinga-bank  book,  it  ia  to  be  regarded  aa  ovcr- 
itepiiraaoB  r.  Kiag;  81  Ky.  493. 

lao  the  fcaaoaiag  of  the  Uaited  States  SapicBW  Court  ia  the 
t  opioloa  ia  Baaket  v.  Haaaell,  107  U.  S.  60a.  See  alao  Mone  oa 
I  aad  Boakiqg,  3d  Bd.,  by  Prof.  Famaa,  par.  606 ;  Foaa  v.  Lowell 
yWe  Cents  Savinca  Baak,  11  Maia.  aSs ;  Caaip*a  Appeal,  30  Coan.  88; 
■rowa  a.  Baown,  18  Coaa.  410;  Davia  v  Ney,  las  Maaa.  590. 

Ia  Vcnnont  the  qaerthai  «aa  left  aadecided  in  a  caae  ia  1887 :  Fiench 
9,  Raynasnd,  39  Vt.  683. 

*  Wakfa'a  Appeal,  laa  Pk  177. 

*Maiiay  r.  OaaMo,  41  Md.  4^^    It  is  of  some  ligBilicance  that,  in 
r  r.  SaoiidrB,  54  lUu  175,  the  eoart*8  icnunka  were  diiected  father 
k's  andniea  to  obatrve  certaia  feqaiicmcata  of  the  doaor. 
IfeaaachglftaL  Uicaerenufkswoald  have  been 


lr.Mamy,IridiRep.3Bq:490(i869).  Ia/*r#Beak, 
I»  R.  13  Bq.  489^  the  dedaioa  ia  rested  on  the  lact  that  the  aaviafi  baak 
hoSk  did  aot  csbody  the  teraw  of  the  eontiact.  See  DaSa  r.  Dafia, 
■ole,  ja/Ttf . 

I  r.  Croniptba,  137  Pa.  138*  at  p.  147* 
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delivety  of  dominion  and  will  uphold  the  gift,  has  been  applied 
in  cases  of  deh'very  of  the  following  other  instruments :  a  third 
person's  check/  attorney's  receipt  for  obligation  filed  in  a  suit,* 
policy  of  insurance/  or  bill  of  sale  of  the  policy/ 

The  review  that  has  just  been  given  of  the  development  and 
extent  of  the  doctrine  of  equitable  gifts  martit  €ausa  shows  that 
the  House  of  Lords  has  been  followed  fully  in  its  decision  in 
DuffiM  V.  Elwes,^  to  the  effect  that  "  the  principle  of  not 
assisting  a  volunteer  to  perfect  an  incomplete  gift  does  not 
apply  to  a  dinuOw  rnctHs  catum,'**  and  in  the  principle  likewise 
recognised  by  them  that,  where  the  means  of  getting  at 
possession  is  delivered,  equi^  will  rq|;ard  the  gift  as  complete. 

In  the  concluding  part  of  this  article,  we  will  take  up  the 
questkm  whether  the  donor^s  own  chedc  can  be  the  subject  of 
a  gift  MMTDtf  AMM.  iMOur  B.  HtmUL  ^ 

{J0  be  tmflmied^ 

FkUmidpkim.ApHits^  tiff. 


I  Bitfke  V.  Bishop,  97  U.  An.  4^. 

*  BUm  V.  Keen,  4  UMgb  ( Va. ),  3SSt  dtsd  hi  Yaaecj  v.  FWUb  ( Va.  >, 
8  A.  B.  Rep.  731. 

•Ames  V,  Witt,  ^  Bmt.  619 ;  R.  Botfhcs,  36  W. R.  8if. 

•  WIIUmim  v.  Coile.  117  N.  Y.  343. 
•LBU.  N.  R.497* 

•QuotioK  Undlcr.  L-  J-.  *«  Dvfin  v-  Dofia.  44  Ch.  D.  7<h  83  (i890). 
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As  Markbo  bt  Dbcisioks  Selected   from  the  Advance 
Retorts  for  March. 


In  a  very  interesting  case  recently  tried  in  the  Commercial 
Court  at  London,  before  Collins,  J.,  without  a  jury,  it  appeared 
that  a  cheque  was  drawn  in  London  in  fiivor  of  the 
plainb'flT  on  the  defendant  bank,  which  carried  on 
business  in  London  and  had  a  branch  in  Paris. 
This  cheque  was  specially  indorsed  by  the  plaintiff* 
to  a  firm  in  London  and  mailed  to  that  firm  for 
collection,  but  It  never  reached  them.     After  it  had  been 
mailed,  a  forged  in<k>rsement  was  put  on  the  cheque,  and  it 
was  presented  at  the  defendants*  Paris  branch  by  a  person 
purporting  to  be  the  last  indorser,  who  had  no  account  at  the 
defendants'  banks.    When  presented,  it  was  crossed  generally. 
The  Paris  branch  paid  the  cheque,  and  sent  it  to  the  London 
bank,  which  credited  the  Paris  bank  with  the  value.    The 
London  bank  refused  to  deliver  the  cheque  to  the  plaintiff*, 
who  thereupon  sued   it  for  conversion.     The  judge   held, 
(l)That  by  paying  the  cheque,  forwarding  it  to  the  London 
bank,  and  crediting  their  Pairis  bank  with  the  value,  the  de- 
fendants were  guilty  of  a  conversion  of  the  cheque  in  England, 
and  the  case  was  therefore  governed  by  English  law;  (2)  That 
the  person  who  obtained  payment  of  the  cheque  was  not  a 
**  customer  "  of  the  bank,  within  the  meaning  of  p.  82  of  the 
Bills  of  Exchange  Act,  1882,  (45  &  46  Vict  c.  6t,)  which 
provides  that  "where  a  banker  in  good  faith  and  without 
negligence  receives  payment  for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  himself,  and  the  customer  has  no  title 
or  m  defecthre  title  thereto,  the  banker  shall  not  incur  any 
liability  to  the  true  owner  of  the  cheque  by  reason  only  of 
received  such  payment ;  and  (3)  That  the  dcfendanU, 
pud  the  cheque  on  a  forged  indorsement,  were  not 

2S3 


354  niOORESS  OF  THE  LAW. 

protected  by  any  of  the  provisionfl  of  the  act  above  cited,  but 
were  liable  for  the  value  of  the  cheque  under  i  34  of  that  act, 
which  declares  that  *'  subject  to  the  provisions  of  this  act, 
where  a  signature  on  a  bill  is  forged  or  placed  thereon  without 
the  authority  of  the  person  whose  signature  it  purports  to  be, 
the  forged  or  unauthorized  signature  is  wholly  inoperative, 
and  no  right  to  retain  the  bill  or  to  give  a  discharge  therdbr 
or  to  enforce  payment  thereof  against  any  party  thereto,  can 
be  acquired  through  or  under  that  signature,  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the 
bill  is  precluded  from  setting  up  the  forgeiy  or  want  of 
authority:"  Lacavev,  Cridii  Ly^nnms^  [1^97]  i  Q-  B.  148. 

On  the  other  hand,  the  Superior  Court  of  Pennsylvania  has 
recently  decided,  that  the  rule  that  when  one  or  two  innocent 

p«rg««  persons  must  sufler  loss  the  party  who  did  the  act 
tSSttrn    ^^^^  ^^'^  ^^  occasion  of  the  loss  ought  to  bear 

PipMiiw  it,  does  not  apply  where  a  depositor  in  a  bank, 
without  its  knowledge,  had  made  a  rubber  stamp  which  was 
a  substantial  facsimile  of  his  signature,  and  that  stamp  was 
stolen  from  his  clerk  by  an  office  boy,  and  used  in  forging 
cheques,  which  the  bank  paid.  It  accordingly  held  the  bank 
liable  for  the  amount  of  the  cheques:  RM  v.  Ptnnm,  Cir.,  3  Pa. 
Super.  Ct.  254. 

This  decision  seems  to  rest  upon  the  ground  that  the  bank 
was  negligent  in  paying  a  cheque  with  a  stamped  signature; 
and  under  the  facts  of  the  case  that  contention  may  be  justified. 
It  docs  not  appear  that  the  plaintiff  had  ever  signed  a  cheque 
uith  this  stamp ;  and  no  matter  how  well  made,  a  stamp  signa- 
ture must  necessarily  have  a  regularity  of  outline  or  a  broad- 
ness of  impression  that  a  pen-and-ink  signature  lacks.  The 
two,  therefore,  are  sufficiently  diflerent  to  be  readily  distin- 
guishable; and  the  bank  was  negligent  in  not  scrutinizing  the 
cheque  with  sufficient  care  to  notice  that  the  signature  was  not 
made  as  usual.  But  if  the  plaintiff*  had  been  in  the  habit  of 
signing  cheques  with  this  stamp,  or  had  occasionally  so  signed 
them,  or  if  the  bank  had  known  that  he  possessed  this,  stamp, 
there  would  have  been  no  negligence  in  pajring  the  cheques, 
and  the  bank  would  not  have  been  liable. 


PROGRESS  OP  THE  LAW.  255 

The  Supreme  Court  of  Mississippi  lately  refused  to  extend 
Ihe  rule  which  permits  a  common  carrier  to  refuse  to  accept 
for  passage  persons  who  are  so  infirm  as  to  require 
the  care  of  an  attendant,  to  the  case  of  one,  who, 
though  blind,  was  strong  and  robust;  and  held 
that  the  agents  of  the  company  were  guilty  of  a 
wrong  in  refusing  to  sell  such  a  person  a  ticket  solely  on  the 
ground  that  he  wa^  blind,  and  not  accompanied  by  any  one : 
Ztfdknj  V.  IMi/e  &  O.  H.  R.  Co^  21  So.  Rep.  246. 


In  Tmnur  v.  Si.  Qmr  Tunnd  Cp.,  70  N.  W.  Rep.  146, 
where  the  defendant  company  had  sent  the  plaintiff*,  who  was 
in  its  employ  on  the  American  side  of  the  St  Clair 
Tunnel,  over  to  the  Canadian  side,  to  work  at  that 
entrance,  the  Supreme  Court  of  Michigan  decided  that  the 
right  of  the  plaintiflT  to  recover  for  the  negligence  of  the  defend- 
ant in  allowing  him  to  enter  on  dangerous  work  there  was 
governed  by  the  laws  of  Canada. 


An  agreement  to  fix  uniform  rates  of  insurance  has  been 
held  to  be  within  the  meaning  of  a  statute  (McClain's  Code 
Iowa,  f  5454)  which  provides  that  "  if  any  cor- 
poration organized  under  the  laws  of  thu  state  or 
any  other  state  or  country,  for  transacting  or  con- 
ducting any  kind  of  business  in  this  state,  or  any 
KiiM  partnership  or  individual,  shall,  create,  enter  into, 
become  a  member  of  or  party  to  any  pool,  trust,  agreement^ 
combination  or  confederation  with  any  other  corporation, 
paitnerridp  or  individual  to  regulate  or  fix  the  price  of  oil, 
Iwnber,  coal,  giain,  flour,  provisions,  or  any  other  commodity 
or  article  whatever;  or  shall  create,  enter  into,  become  a 
member  of  or  a  party  to  any  pool,  agreement,  combination  or 
confederation  to  fbc  or  limit  the  amount  or  quantity  of  any 
commodily  or  article  to  be  manufactured,  mincxl,  produced,  or 
sold  in  this  state,  shall  be  deemed  guilty  of  a  conspiracy  to 
cfefifaud,  and  be  subject  to  indictment  and  punishment: 
BiidUiy  r.  MMOt,  (Supreme  Court  of  Iowa,)  70  N.  W. 
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In  the  same  case  the  court  also  held  that  where  an  agree- 
ment by  insurance  agents  to  fix  insurance  rates  provides  that 
all  agencies  shall  be  taken  away  from  one  who  breaks  it,  a 
member  who  does  break  it  cannot  recover  damages,  on  the 
ground  of  conspiracy  to  injure  his  business,  from  companies 
for  which  he  was  agent  under  contracts  permitting  them  to 
revoke  the  agencies  at  will,  and  their  special  agents,  none  of 
whom  are  members  of  the  agreement,  on  an  allq^ation  that 
they,  acting  together  to  enforee  the  agreement,  revoked  the 
agencies,  on  his  refusal  to  observe  its  terms. 


The  Supreme  G>urt  of  New  York,  Appellate  Division,  First 
Department,  has  ruled  that  the  act  of  that  state  of  1893,  c 
CMMtitatiMMi  661,1  I53,as  amended  1^  the  act  of  1895,  c.  398, 
Ba  fNwTpMto  ''^'"S  ^^  ^  misdemeanor  for  any  person  who  has 
tmr  been  convicted  of  a  felony  to  practice  or  attempt 
to  practice  medicine,  is  ex  post  facto^  so  (ar  as  it  applies  by  its 
terms  to  persons  convicted  before  it  took  eflect,  because  the 
illegality  of  the  act  constituting  the  new  ofiense  is  predicated 
entirely  upon  the  commission  of  the  former  oflense,  without 
regard  to  the  present  character  of  the  defendant :  FtapU  v. 
Hawker,  43  N.  Y.  SuppL  516. 

The  Supreme  Court  of  the  United  States  in  the  recent  case 

of  Robertson  v.  Baidwm,  if  Sup.  Gt  Rep.  326,  held  that  Rev. 

taY«i«tttary   Stat.  U.  S.,  ||  4598  and  4599*  which  authorize 

^11^11'^*    the  apprehension,  imprisonment,  and  return  on 

smmm  board  of  deserting  seamen  in  the  merchant  service^ 
are  not  invalidated  by  the  prohibition  of  "  involuntary  servitude  '* 
in  the  Thirteenth  Amendment;  basing  its  conclusion  upon 
the  (act  that  from  time  immemorial  the  contract  of  a  seaman 
has  been  a  peculiar  one,  and  has  always  been  liable  to  be 
enforced  against  his  will. 

From  this  decision  Mr.  Justice  Harlan  dissented.  His  whole 
opinion  is  well  worth  perusal,  but  the  following  contains  the 
kernel  of  it :  "  It  will  not  do  to  say  that  by  '  immemorial 
usage*  seamen  could  be  held  in  a  condition  of  involuntary 
servitude,  without  having  been  convicted  of  crime.  The 
people  of  the  United  States,  by  an  amendment  of  their  fun- 
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^^. 


law,   have  solemnly  decreed   that,  'except  as  a 

^jw^'^^^^^mcnt  for  crime,  whereof  the  party  shall  have  been  duly 

^  ■^'^cticd/  involuntary  servitude  shall  not  exwt  in  any  form 

^^^   _     ^    country.     The  adding  another  exception  by  interpre- 

J  ^^^  **        simply,   and  without   amending  the  constitution,  is, 

(N  ^^5j^^^ ■  -•  lit.  judicial   legislation.      It  is  a  very   serious   matter 

V^^>.y^^         -^  judicial  tribunal,  by  the  construction  of  an  act  of 

\^^^  ^^5^^^^**'  ^^^  ^^  expressed  wll  of  the  legislative  branch 

BksT^'^^  ^^ovemment     It  is  a  still  more  serious  matter  when  the 

^eadtng  of  a  constitutional  provision   relating  to  the 

of  man  is  departed  from  in  deference  to  what  is  called 

^'  which  has  existed,  for  the  most  part,  under  monarch- 

^  despotic  governments.** 


delegation  to  the  Secretary  of  War,  by  act  of  Congress 
19.  1890.  (26  Stot  at  Large.  453.  ||  4,  5.  7.)  of 
authority  to  direct  changes  in  existing  bridges 
over  any  navigable  waters  of  the  United  States,  or 
of  bridges  to  be  erected  under  legislative  authority 
ji  any  state,  for  the  purpose  of  preventing  obstruction  to  navi- 
gatioa.  does  not  aflect  the  control  of  a  state  uwt  navigable 
waters  wholly  within  its  jurisdiction,  since  the  act  shows  no 
imention  by  Congress  to  exercise  exclusive  control  over  such 
waters ;  and  consequently  this  act  did  not  deprive  the  states 
of  power  to  compel  the  removal  or  alteration  of  bridges  erected 
wtx  such  waters  without  authority :  Lake  Short  &  M.  5.  Ry* 
C9,  v.  Siaii  tf  Ohw,  \j  Sup.  Ct.  Rep.  556. 

The  Supreme  Court  of  Appeals  of  West  Virginia  recently 
decided  that  the  act  of  that  state  (Laws  1891,  C.  8)  which 
provides  that  from  and  after  its  passage,  it  shall 
be  unlawful  for  any  manufacturer  or  vender  of 
oleomargarine,  artificial  or  adulterated  butter, 
to  manufitfture,  or  oAer  (or  sale  within  the  limits  of  the  stote 
any  oleomargarine,  artificial  or  adulterated  butter,  whether  the 
same  be  manufactured  witliin  or  without  the  state,  unless  the 
sane  shall  be  colored  pink,  and  prescribes  a  penalty  ibr  a 
violation  thereof,  is  not  unconstitutional :  Siate  v.  Mytn,  26 

C    IT    JtmK%    r^n 
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In  Smith  v.  San  Franduo  &  N.  P,  Ry,  Co.,  47  Pac.  Rq>- 

582.  the  Supreme  Court  of  California  lately  held,  that  a  person 

c*rp«raiiMM.  ^  ^^  entitled  to  vote  at  the  meetings  or  elections 

MMtiNf*.     of  a  corporation  upon  stock  in  which  he  has  never 

BMMpid*     had  any  interest,  but  which  is  registered  in  his 


name  for  the  purpose  of  enabling  tlie  real  owner  Xxp 
avoid  sututory  liabilities,  since  he  is  not  a  bomafide  stockholder, 
within  the  meaning  of  the  statute;  (Civil  Code  Cal.,  |  512.) 

In  the  same  case  the  court  also  ruled  that  a  written  agree- 
ment between  purchasers  of  stock  in  a  corporation  that  tlicy 
will  for  f\\'^  years  "  retain  the  power  to  vote  the 
AffrvcflMiit.    shares  in  one  body,  and  that  the  vote  which  shall 

vautftty  ^  ^^^  y^  ^j  shares  shall  be  determined  by 
ballot  lx:tween  them  or  their  sur^vors,*'  is  a  proxy,  authorizing 
the  vote  of  all  the  stock  to  be  cast  in  accordance  with  the 
detcrniinatk>n  of  the  majority  of  the  parties  thereto ;  that  the 
fact  tluit  the  parties  stipulated  among  themselves  for  such  a 
voting  agreement  in  their  contract  to  purchase  the  stock  is 
sufficient  evidence  to  support  it ;  that  it  is  immaterial  that  the 
voting  ajrreement  was  not  executed  until  after  their  bid  for  the 
stock  was  made,  when  it  was  executed  before  they  had  paid 
the  purchase  money ;  that  it  was  also  immaterial  that  a  certifi- 
cate for  part  of  the  stock  was  issued  to  each  party ;  and  that 
such  an  agreement  is  not  against  public  policy.  Beatty,  C.  J^ 
dissented. 

There  is  an  article  on  the  subject  of  \*oting  trusts,  in  35  Am. 
L.  Reg.  (N.S.)4i3- 

'  According  to  a  recent  decision  of  the  Supreme  Court  of 
Michigan,  since  the  constitutk>n  of  1850  reserved  to  the  legis*' 

c««»tativ«  ^tun:  the  right  to  alter,  amend,  or  repeal  wcsf 
vstiiig  law  under  which  corporations  might  be  formed, » 
statute  providing  for  representation  of  minority  stockholders 
in  the  directory  of  a  corporation,  by  allowhig  them  to  cumu* 
late  their  votes,  is  constitutional,  as  applied  to  a  corporation 
or(;:anized  before  its  passage,  but  subsequent  to  the  adoption 
of  the  constitution,  though  it  changes  the  method  of  voting 
prcsrribcd  by  its  articles  of  incorporation ;  the  act  in  questkm 
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nol  being  ooc  which  dqnives  the  coqx>ration  of  any  substm- 
tial  right:  Aiiy.-Gen,  v.  Locker,  69  N.  W.  Rep.  929. 

In  a  late  case  before  the  House  of  Lx>rds.  Saiamon  v.  Salc^ 
mam  &  O^  Lid,,  [1897,]  A.  C.  22.  reversing  [1895]  2  Ch. 
323,  the  appellant,  a  trader,  sold  a  solvent  busi- 
ness to  a  limited  company  with  a  nominal  capital 
of  forty  thousand  shares,  the  company  consisting 
only  of  the  \'endor,  his  wife,  a  daughter,  and  four 
sons,  who  subscribed  for  one  share  each,  the  terms 
of  sale  being  known  to  and  approved  by  the  shareholders. 
In  pfltfl  payment  of  the  purchase  money,  debentures  forming 
a  floating  security  were  Issued  to  the  vendor.  These  were 
afterwards  called  in.  and  fresh  debentures  issued  to  a  third 
person,  as  security  for  a  loan  to  the  vendor.  Twenty  thou- 
sand shares  were  also  issued  to  him.  and  were  paid  for  out  of 
the  purchase  money.  These  shares  gave  the  vendor  the 
power  of  outvoting  the  other  shareholders.  No  further  shares 
were  ever  issued.  All  the  requirements  of  the  the  Companies' 
Act  of  1862  were  complied  with.  The  vendor  was  appnhitcd 
managing  director,  bad  times  came,  and  the  company  was 
wound  up,  and  after  satisfying  the  debentures  there  would  not 
be  enough  left  to  pay  the  ordinary  creditors.  The  liquidator 
counterclaimed  to  a  suit  on  the  debentures,  alleging  that  the 
formation  of  the  company  was  a  fraud  on  its  creditors :  but 
didr  Lordships  held  that  the  proceedings  weie  not  contrary  to 
the  true  meaning  of  the  Companies'  Act  of  1862 ;  that  the  com- 
pany was  duly  formed  and  registered,  and  was  not  a  mere 
**  alias  **  or  agent  of  or  trustee  for  the  vendor ;  that  he  was  not 
liable  to  indemnify  the  company  against  the  cieditors*  claims ; 
that  no  fraud  had  been  practised  upon  creditors  or  shaie* 
holders;  and  that  neither  the  company,  nor  the  liquidator 
suing  in  its  name,  was  entitled  to  rtsdssfon  of  the  contcact 
of  purchase.    See  36  Am.  L.  Rbq.  (N.  S.)  i3>  161. 

When  two  members  of  a  corporation  own  the  entire  Ktock, 
and  the  corporation  is  indebted  to  cach»  but  the  indebtedness 
has  not  been   reduced  to  judgment,  neither  of 
them  has  the  right,  as  a  creditor,  to  ask  for  the 
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appointment  of  a  receiver :  WaUact  v.  Piir€t'W4UUci /M.  O., 
(Supreme  Court  of  Iowa,)  70  N.  W.  Rep.  216. 


In  Tki  Qneem  v.  King,  [1897]  t  Q.  B.  214,  upon  the  trial 

of  an  indictment  for  obtaining  goods  by  false  pretences,  a  letter 

CriniMi      wnttcn  by  the  defendant  to  the  prosecutor  respect* 

Lv[*        ing  the  goods  in  question  was  put  into  the  hands 

opiniMi  U    of  the  prosecutor,  who  was  asked  what  opinion  he 

utMUmmim  ^  ft>""cd  respecting  the  occupation  or  position  of  the 

uttM'  defendant  upon  the  receipt  of  the  letter.  Counsel 
for  the  defendant  objected  to  this  question  on  the  ground  that 
the  meaning  and  construction  of  the  letter  was  a  question  for 
the  jur>'.  This  objection  was  overruled ;  and  the  question  was 
stited  to  the  Court  for  Crown  Cases  Reserved,  whether  the 
question  and  answer  were  admissible  in  evidence.  That  court 
held,  that  although  the  question  of  the  proper  inference  to  be 
drawn  from  the  letter  was  for  the  jury,  yet  the  question  was 
admissible  to  show  the  inference  of  fact  drawn  from  it  by  the 
prosecutor. 

After  his  conviction,  the  defendant  was  also  tried  and 
convicted  on  an  indictment  charging  him  with  larceny  of  the 
CMvicttoii  «f  same  goods.  On  the  trial  it  was  objected  in  his 
ti?yr!»itf    ^^^^  ^*»   having    been  already  convicted  of 


PaiM        having  obtained  credit  by  false  pretences  for  the 
A  Bar  to  a     goods  mentioned  in  the  indictment,  he  could  not 


in  law  be  guilty  of  stealing  them.  But  the  trial  court 
for  LwcMy  Overruled  this  objection,  although  its  reasonable- 
ness would  seem  to  be  too  apparent  for  argument,  and  the 
defendant  was  convicted.  The  question  of  the  legality  of  this 
conviction  was  also  reserved  and  the  court  held  it  clearly 
illegal,  and  quashed  it. 

A  strike  of  the  emplo>T8  of  the  charterer,  without  grievance 

or  warning,  and  an  organised  and  successful  eflbrt  on  thdr  port 

otwrfga.    to  prevent,  by  threats,  intimidation  and  violenoe, 

^  nSTyl*'    ^^^  laborers,  who  were  willing  to  do  so,  from 

striiM       discharging  a  vessel,  will  excuse  the   charterer 

for  a  delay  in  the  performance  of  the  work :  £m^  Tnms^, 
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r^  y^Us.  &  Retulmg  Coal  &  Iron  Co,.  (Grcuit  Court  of 
^^^^^.  Eighth  Qrcuit.)  jf  Fed.  Rep.  919. 


^^T*^*^    a  reguUrly  constituted  committee  has  called  a  con- 

^^^         ^  the  sole   purpose  of  electing   delegates  to  the 

national    party  convention,    the    convention    so 

called  has  no  power  to  name  a  new  committee 

without  the  con.<«ent  of  the  electors  of  thb  district : 

rA^.  (Court  of  Appeals  of  New  York.)  45  N.  E. 

ate  of  nomination  by  a  convention  takes  prece- 
a  nomination  by  petition  or  nomination  papers,  and 
therefore  a  candidate  nominated  in  the  latter  way 
is  not  entitled  to  have  his  name  placed  on  the 
the  column  under  the  head  of  his  party,  in  preference 
nominated  by  certificate,  although  the  former 
nomination  first     But  in  such  a  case,  when  the  statute 
I  that  all  nominations  shall  be  placed  under  the  party 
designated  by  them,  or  if  not.  under  some  suitable 
\  nominee  by  petitions  or  papers  is  entitled  to  have  his 
_  ^^aoed  on  the  ballot  under  a  suitable  title,  to  be  desig- 

pi^^^       ^^  the  officers  who  prepare  it :  Loway  v.  Davis,  (Su- 
^fourt  of  Iowa.)  70  N.  W.  Rep.  190. 

to  a  recent  dedsion  of  the  Supreme  Judicial 

^>f  Maine,  the  ballot  law  of  that  state  requires  the  name 

of  a  person  not  printed  on  the  ballot,  but  whom 

some  one  wishes,  to  vote  for,  to  be  inserted  in  the 

^pace  left  for  that  purpose ;  and  a  sticker  placed  over 

-  F'  the  printed  names  is  not  a  compliance  with  the  statute  : 

•w^*>wiif  v.  CumuHgkam,  36  Atl.  Rep.  395. 

^^19  is  another  instance  of  a  strict  construction  of  a  remedial 
^'^f  which  jurists  would  have  us  believe  b  improper. 


c<*. 


*»-i^.^*«' 


^^  the  opinion  of  the  Court  of  Appeals  of  Maryland,  an 
^^ciiic  light  company  is  not  a  manufacturing  industry,  within 
I  UbM  the  meanif^  of  a  dty  ordinance  exempting  from 
municipal  taxation  the  **  machinery  and  manu^- 
turing  apparatus  of  all  manufacturing  industries/* 
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that  ordinance  having  been  passed  before  the  legislature 
classified  such  companies  in  the  incorporation  laws  under  the 
head  of  manufacturing  companies :  fredmcJk  EUeirk  Lfgki  & 
P&wer  C9,  V.  Jft/wr  tf  Fredtrkk  Gty,  36  Atl.  Rep.  362. 


Where  a  natural  water  course  is  so  obstructed  by  a  dam 
_^^        built  on  a  non-resident's  land,  as  to  work  an 

jarMMiM,  injury  to  a  resident  owner  of  adjoining  land,  a 
court  of  equity  has  jurisdiction  to  redress  the 

injury:  Gordon  v.  Warfield,  (Supreme  Court  of  Mississippi,) 

21  So.  Rep.  151. 

A  bill  in  equity  may  be  maintained  for  the  recovery  of 

letters  written  by  the  complainant  to  her  son,  and  by  her  son 

^ftot^^fy^   ^  ^'^*  when  the  former  were  wrongfully  taken 

^"•(••M  by  defendant  from  tlie  possession  of  the  son,  arxl 
the  latter  from  the  possession  of  the  complainant:  Doek^i. 
Dock,  (Supreme  Court  of  Pennsylvank^)  36  Atl.  Rep.  41 1. 

An  entry  in  the  fiimily  Bible  of  one  whose  life  is  insured, 

BvMmc*.     though  made  by  a  person  who  is  not  a  member  of 

puinjr  BiMt  the  family,  is  admissible  against  the  plaintiff  in  an 

action  on  the  policy :  Umom  Cimiral  L^i  Ins,  Co,  v.  PoUmrd^ 

(Supreme  Court  of  Appeals  of  Virginia,)  26  S.  E.  Rep.  421. 

In  an  action  by  an  architect  on  a  ^naninm  mtrmt,  the  evi- 
dence oflered  by  the  plaintiff  as  to  the  customary  charges  of 
QoMtaia     architects  for  similar  services  is  not  rendered  in- 
c^rnll'rj    competent  by  the  defendant  showing  that  those 
ciMrgw      customary  charges  originated  in  and  conform  to 
a  rule  established  by  an  association  of  architects :  Laver  v. 
Hotaling^  (Supreme  Court  of  California.)  47  Aic  Rep.  593. 
McFarland,  J.,  dissented. 


The  mere  fact  that  a  purchaser  gives  a  check,  in  payment,. 

on  a  bank  in  which  he  has  neither  money  nor  credit,  is  not  a 

p^^        fraudulent  representation  that  he  has  money  or 

PMtoBiw  credit  there,  so  as  to  constitute  the  oAense  of 
swindling:  Broum  v.  Siate^  (Court  of  Criminal  Appeals  oT 
Texas.)  38  S.  W.  Rep.  1008. 
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to  constitute  the  oAense  of  forcible  entr>-  at 

law,  and  under  those  statutes  which  have  adapted 

the  common   bw  definition  of  that  crime,  the 

entry  must  be  accompanied  by  some  act  of  actual 

violence  or  terror  directed  towards  the  person  in 

possession ;  and,  therefore  breaking  and  entering 

an  unoccupied  house  in  the  absence  of  the  person 

previously  been  in  possession  and  control  thereof, 

still  claimed  the  right  to  the  possession,  is  not  an 

offense :  Lmris  v.  State,  (Supreme  Court  of  Georgia.) 

micp.  496. 


An    '--■_ 
^^     * ** ^^keeper  or  hotel-keeper  is  a  guarantor  for  the  good 

^^■*        ^if  all  members  of  his  household,  including  tho^e 

engaged  in  his  ser\ice,  and   is  liable  for  thefts 

committed  by  them  of  the  property  of  his  guests 

while  asleep  in  rooms  assigned  them;  and  the 

(act  that  a  guest  is  intoxicated,  or  that  the  door  of 

is  unlocked,  will  not  relieve  the  landlord  of  rcsponsi- 

^^uuum^Mam  v.  Bmcky,  (Supreme  Court  of  Appeals  of 

^'"^^Iginia,)  26  S.  E.  Rep.  442. 


^M  if  England  Fare  Ins,  Co,  v.  Isaacs,  [1897]  1  Q.  B. 
Court  of  Appeal  of  England  has  affirmed  the  decision 
of  Collins.  J.,  [1896]  2  Q.  B.  377.  holding,  as 
he  held,  that  the  insurer  can  not  only  recover 
from  the  insured  the  value  of  any  benefit  re- 
j^  "        cctved  by  him  by  way  of  compaisation  from 

ofCkk.  ^^^'^c^t  bu^  ^^^  ^^c  ^"1^  value  of  any  rights  or  remedies 
lly.  *  «  ^'^ured  against  third  parties  which  have  been  renounced 
^y^^/*^^»   and  to  which,  but  for  that  renunciation. 


,  the  insurer 


T^ 


Have  had  a  right  to  be  subrogated 


^^  «^  -  right  surrendered  in  this  case  was  a  covenant  in  a  lease 
li^iT^  ^Hit  insurance  moneys  received  on  repairs  to  the  premises 

^^^    Sec  35  Am.  U  Reg.  (N.  S.)  785. 
p^/V^**  *  lunatic  sets  fire  to  a  building,  an  insurance  com- 
^^^»  Which  has  paid  the  loss  caused  thereby,  has'ja  right  of 
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actkm  against  the  lunatic's  estate,  under  the  sub- 
clause  of  the   policy,  to  recover   the 
amount  so  paid ;  and  in  such  an  action  the  insaaity 
^  iMiiii    of  t]|^  defendant  cannot  be  set  up  as  a  delense ; 

Mat.  Fin  Ins,  C0,  tf  CkisUr  €0.  v.  ShmotdUr^  (Superior  Court 

of  Pennsylvania.)  3  P^  Super.  Ct  452. 
Judge  Collins  has  also  recently  held  that  the  general  rule  of 

law,  based  on  mercantile  custom,  by  which  the  broker,  and 
not  the  assured,  is  liable  to  the  underwriters  for 
the  pfemiums  on  a  policy  of  marine  insurance,  is 
not  Umited  to  the  ordinary  form  of  Lloyd's  policy, 
but  extends  also  to  policies  containing  a  prooiiae 
on  the  part  of  the  assured  to  pay  the  premiuma  : 

Unweno  Ins,  C^,  tf  ABUm  v.  Mirckmnts  Mmim  Ins  ^.,  [1897} 

I  Q.  B.  205. 

On  the  trial  of  an  indictment  for  mutilating  and  destroying 
the  books  of  a  corporation  with  intent  to  defraud  and  injure  it, 
pcnons  related  to  its  stockhoklers  within  the 
prohibited  degree  are  not  competent  to  serve  as 
jurors ;  and  in  determining  whether  or  not  a  new 
trial  should  be  granted  to  the  accused  on  the  ground  of 
relationship  between  jurors  and  stockholders,  the  fact  that  the 
former,  at  the  time  of  the  trial,  were  ignorant  of  any  relation- 
ship between  themselves  and  some  of  the  stockholders  v^ 
immaterial:  McEUumnan  v.  SiaU^  (Supieme  Court  of  Georgia,) 
26  S.  £.  Rep.  501. 

In  Sanborn  v.  Fini  Nad,  Bk,  tf  GraUy,  (Court  of  Appeab 
of  Colorack),)  47  Pac.  Rep.  660,  an  attempt  was  made  to 
change  the  location  of  a  post-office:  and  several 
TMMflt.  persons  occttp)ring  property  adjacent  to  its  then 
location,  and  wishing  it  to  remain  there,  agreed  to 
pay  a  certain  sum  annually  to  the  owner  of  the 
■""^"  premises  occupied  by  it,  or  his  assigns,  in  con- 
sideration that  he  would  lease  the  premises  to  the  government 
for  a  term  of  five  years  at  an  inadequate  rentaL  The  lessor 
subsequently  assigned  all  his  right,  title  and  interest  fai  the 
lease  to  another;  and  thereafter  assigned  all  his  property  for 
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/*^«Vfit  of  creditors.     The  assignee  brou^^ht  suit  to  recover 

^«ais  due  under  the  agreement ;  and  the  bank  contended 

assignment  of  the  lease  carried  with  it  the  ri;;ht  to 

the  annual  payments.    The  lower  court  found  for  the 

on  this  ground;  but  the  Court  of  A|>pcals  rexxrscd 

I,  holding  that  the  agreement  did  not  create  the 

of  landlord  and  tenant,  and  that  therefore  the  right  to 

payments  under  it  did  not  pass  by  a  conveyance  of  the 

as  ^ipurtenant  to  the  land. 


article  addressed  to  the  proprietor  of  a  medicine,  pub- 
in  a  newspaper,  stating  that  '*  Your  adverti-sements  will 
not  be  received  in  the  columns  of  the  *  I^ndwirth.* 
although  you  oAer  us  big  pay.  We  have  re- 
ly advised  our  readers  that  by  the  manufacture  and  sale 
^^^^^  medicines  the  public  are  swindled  out  of  their  money. 
Lanchirtrth '  docs  not  work  in  this  way,  but,  on  the  con- 
;  desires  to  be  to  its  readers  a  sincere  and  faithful  ad- 
viser,** is  libelous  per  se:  De  Shoop  Family  Akdichu  Co.  v. 
Wtrmek,  (Supreme  Court  of  Wisconsin,)  70  N.  W.  Rep.  160. 
In  CoDtfgrt  v.  Knr«r/-,  69  N.  W.  Rep.  1032,  the  Supreme 
Court  of  Iowa  recently  held,  that  when  an  information  charg- 
ing insanity,  filed  with  the  board  of  commissioners 
of  insanity,  is  not  well  grounded,  the  person  who 
filed  it  is  responsible  in  an  action  for  libel,  unless  he  acted  in 
good  £uth,  and  upon  probable  cause. 

There  is  an  article  on  the  question  of  the  imputation  of 
insanity  as  a  cause  of  action  for  libel,  in  30  Am.  L.  Reg.  (N.  S.) 

In  a  case  lately  decided  by  the  House  of  I^rds,  Nnuil  v. 
fuu  Art  &  Gem.  Ins.  Co.,  Lid.,  [1897]  A.  C.  68,  affirming; 
[1895]  2  Q.  B.  156,  the  plaintiff  had  acted  for 
some  time  as  agent  of  the  defendant  company  a^ 
his  own  offices.  After  some  correspondence  as  to 
a  change  of  terms,  on  which  the  parties  could  not  agree,  th^ 
secreUry  of  the  defendant  sent  to  persons  who  insured  througt^ 
the  plaintiff  a  dreular  sUting  that  the  agency  of  the  plaintin 
at  hw  offices  "had  been  closed  by  the  directors."      Th« 
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plaintiflT  then  brought  an  action  for  libel  against  the  com- 
pany.   On  the  trial  the  judge  ruled  that  the  statement  was 
capable  of  a  de&matofy  meaning,  but  that  the  occasion  was 
privileged.    The  jury  found  a  verdict  for  the  plaintiflT,  that  the 
sUtcment  was  a  libel,  that  it  was  untrue,  and  that  the  defend- 
ant had  exceeded  its  privilege,  but  did  not  find  actual  malice- 
Judgment  was  entered  thereon.     From  thb  the  defendant 
appealed ;  and  both  the  Court  of  Appeal  and  the  House  oi 
Lords  held  that  judgment  should  be  given  for  the  company^ 
on  the  ground  that  the  statement  was  not  capable  of  a  dcfama* 
tory  meaning,  that  it  was  true,  that  the  occasion  was  privi' 
Icged,  that  the  finding  of  the  jury  as  to  excess  of  privilege  wa* 
insufliicicnt,  and  that  there  was  no  evidence  of  malice  for  the 
jury-  

The  Supreme  Court  of  Iowa,  adopting  the  rule  supported 
by  the  weight  of  authority,  holds  that  in  an  action  for  mali- 

MaiiciMift  cious  prosecution,  the  (act  that  the  examining 
>*r«Mc«tiM.  magistrate  discharged  the  plaintiff  without  evi- 
•Mc  cmm.  dence  in  his  behalf  is  prima  facU  evidence  of  want 
"BSlSIta?  ^P"**^**  cause,  throwing  the  burden  of  estab- 
MagMrate  lishing  probable  cause  on  the  defendant ;  and  that 
when  the  burden  of  proof  is  thus  cast  upon  the  defendant,  it  is 
error  to  direct  a  verdict  for  him :  Hiiy  v.  Mnrmy,  69  N.  W. 
Rep.  1138. 

In  a  prosecution  for  a  violation  of  the  Factory  and  Work- 
shop Acts  of  England  of  1878,  s.  $,  sub-s.  3,  and  1891,  s.  6, 

M— t«r  nni  'ub-s.  2,  which  provide  that  "  all  dangerous  parts 
••rviMt,      of  the  machinery  "  in  a  fectory  *'  shall  either  be 

MMhiMry,  securely  fenced  or  be  in  such  position  or  of  such 
D«ty  to  pmm  construction  as  to  he  equally  safe  to  every  person 
employed  in  the  fiictory  as  it  would  be  if  it  were  securely 
fenced,'*  the  occupier  of  a  cotton  factory  was  summoned  before 
the  justices  of  the  borough  of  Blackburn  for  neglecting  to 
fence  the  shuttles  of  his  loonts.  It  appeared  that  shuttles  do 
occasionally,  during  the  process  of  weaving,  fly  out  of  the 
shuttle-race,  (the  bed  upon  which  they  slide  to  and  fro,)  under 
:irr«iin««t.«nct's  which  n^nclcr  them  tlani;crou!«  to  any  persons 
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who  hj4ipcn  to  be  in  the  line  of  flight.  The  flying  out  of  the 
ihuttles  may  be  caused  by  tlie  defective  condition  of  the 
shuttles,  the  negligence  of  the  weaver  in  phargc  of  the 
machine,  or  by  reason  of  some  foreign  substance  getting 
accidentally  into  the  shuttle-race,  or  by  a  defect  in  the  yarn ; 
but  in  any  case  it  is  of  rare  occurrence.  (In  the  c^tablisment 
in  questicNi,  which  contained  1400  looms,  but  four  .*«crious 
accidents  happened  from  this  cause  in  as  many  years.)  The 
justices  convicted  the  defendant;  but  the  recorder  quashed 
the  conviction  on  appeal,  subject  to  a  case  stated  for  the 
Queen's  Bench  Division.  That  court  adopted  tlie  conclusion 
of  the  justices,  holding  that  the  obligation  to  fence  under  the 
act  dted  was  not  confined  to  machinery  which  was  dangerous 
in  itself  in  the  ordinary  course  of  careful  working ;  and  that 
the  shuttles,  even  though  not  in  themsdvcs  defecti\'e,  were 
"'dangerous  parts  of  the  machinery,*'  if  any  of  the  otlicr 
enumerated  causes  of  their  flying  out  of  the  shuttle-race  were 
likdy  to  occur  with  any  degree  of  frequency ;  and  accordingly 
remitted  the  case  to  the  quarter  sessions  :  Windlt  v.  Birt" 
•*rt«r-  [i«97]  «  Q.  B.  192. 

The  Court  of  Appeal  of  England  has  recently  dcddcd  a 
inletcating  question  in  the  law  of  negligence.  The 
I  «f  defendant  employed  a  man  to  drive  his  cart,  with 
instructions  not  to  leave  it,  and  a  boy,  who  had 
nothing  to  do  with  the  driving,  to  go  in  the  cart 
and  deliver  psucels  to  the  defendant's  customers.  The  driver 
left  the  cart,  with  the  boy  in  it,  and  went  into  a  house.  While 
tile  driver  was  absent  the  boy  drove  on,  and  came  into  collisiun 
writh  the  platntiflf's  carriage.  The  plaintiflf  sued  the  defendant 
for  the  damage  caused  by  the  collision ;  and  the  court  held, 
on  appeal,  that  there  is  no  rule  of  law  that  will  prevent  a 
master  being  liable  for  negligence  of  his  servam,  in  consequence 
of  which  a  third  person  is  given  opportunity  to  commit  a 
wrongful  or  negligent  act  immediately  producing  the  damage 
oompiained  of;  that  it  is  in  each  case  a  question  of  bet 
whether  the  original  negligence  was  an  effective  cause  of  the 
damage;  and  that  in  this  case  the  negligence  of  the  dri\'er  in 
leavii^;  the  cart  wa^  the  effective  cause  of  the  (I.tnia;:r.  .intl 
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the  defendant  was  liable:    Emgitkturt  v.  Frnmutt^  [i^7]  < 
Q.  B.  24a 

When  a  contract  provides  that  the  work  shall  be  done 

under  "  the  immediate  supervision  *'  of  the  architect,  and  that 

jkUdMska*    payment  shall  be  made  on  the  architect's  oertili- 

Ara!iM'«    ^*^'  ^*  owner  is  not  bound    by  certificates 

CmnmnaMm    issued,  in  the  absence  of  the  architect,  by  one  to 

whom  he  had  attempted  to  delegate  hb  authority :  Ahmakmm 

V.  Fitzgertdd^  (Supreme  Court  of  Illinois,)  4$  N.  E.  Rep.  1013. 


Private  by-laws  of  a  Masons*  and  Builders'  Association,  the 
membership  in  which  includes  sixty  out  of  seventy  or  seventy- 
five  mason  contractors  in  a  dty,  requiring  the 
r«f   members  to  pay  to  the  association  six  per  cent  on 

^'***  all  contracts  taken  by  them,  and  to  submit  all  bids 
for  work  first  to  the  association,  and  providing  that  the  lowest 
bidder  shall  add  six  per  cent,  to  hb  bid  before  it  b  submitted 
to  the  owner  or  his  architect,  are  contrary  to  public  policy, 
and  void ;  and  a  note  given  by  a  building  contractor  to  such 
an  association,  of  which  he  was  a  member,  for  the  percentage 
due  under  the  by-laws  on  a  contract  for  building,  b  invalid, 
and  will  not  be  enforced :  MUwtmkee  Masom£  &  BmUder^  Assm, 
V.  NitsfrawsJH,  (Supreme  Court  of  Wisconsin,)  70  N.  W.  Rep. 
166. 

A  city,  which  has  authority  under  its  charter  to  regulate 
the  use  of  the  public  streets  and  highways,  can  enact  an 

Manicipai     Ordinance  to  compel  passenger  cars  operated  by 
CwpwatiMM,  trolley  or  electric  power  to  come  to  a  full  stop 

•tfwc       before  crossing  intersecting  streets ;  and  such  an 

^^'^^^  ordinance,  if  enacted  in  the  manner  prescribed  by 
the  charter  of  the  city,  is  legblattve  in  hs  character,  and  wil 
not  be  set  aside  as  unreasonable  in  its  purpose  or  eflfect:  Cm^ 
May,  D,  B.  &  S.  P.  R.  R.  O.  v.Cfy^  Cape  M^,  (Supreme 
Court  of  New  JerKy.)  36  Atl.  Rep.  678 ;  SM«  v.  Giy  tf  Cape 
May,  (Supreme  Court  of  New  Jersey,)  36  Atl.  Rep.  679. 
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Guardians  of  the  poor  are  not  answerable  in  damages  in 

fhgiiiMc^    their  corporate  capacity  for  injuries  caused  by  the 

jyjIJ^JJJJ     negligence  of  their  officials  in  the  treatment  of 

LiaiiMjr     pooT  patients  received  into  workhouse  hospitals : 

Dmmbar  v.  TV  Guardians  if  the  Poor  tf  the  Ardce  Union, 

(Court  of  Appeal  of  Ireland.)  [1897]  2  I.  R.  76. 

In  a  case  recently  decided  by  the  Supreme  Court  of  British 
Columbia,  Canadian  Pac,  R,  R.  Co.  v.  Parke,  33  Can.  L.  J. 
213.  it  appeared  that  the  defendants  owned  a  lot 
of  ground  near  the  Thompson  River,  which  they 
irrigated  for  agricultural  purposes,  under  statutory 
authority.  Without  irrigation  the  land  would 
have  been  worthless.  The  soil  was  gravelly  and  porous,  and 
in  consequence  of  this  the  water  percoUited  through,  causing 
the  land  to  slip,  and  thus  pushing  out  of  place  the  rails  of  the 
plainti/Ts  road,  which  ran  between  the  defendant's  land  and 
the  river.  The  plaintiflT  asked  for  an  injunction  to  restrain  the 
defendants  from  causing  it  further  damage  by  irrigating  their 
land ;  but  this  was  refused^  on  the  ground  that  the  legislature, 
in  authorizing  the  bringing  of  water  on  the  lands  for  agricul- 
tural purposes,  must  be  taken  to  have  contemplated  the  mis- 
chief  which  might  arise  from  a  reasonable  use  of  that  power, 
and  to  have  condoned  it 

When  a  person  stands  so  near  to  a  railroad  track  that  he  is 
dtawn  under  the  wheels  by  the  suction  of  a  passing  train,  the 
^_^  question  of  his  contributory  negligence   s  for  the 

fwtiitrtMfj.  ju^ !  ^"^^  1^  IS  error  for  the  court  to  charge,  as 
^"Ijv  **  natter  of  law,  either  that  he  was  guilty  of  con- 
tributory negligence,  or  that  he  was  free  from 
negligence,  if  he  stood  far  enough  from  the  track  to  avoid 
being  struck  by  the  train:  Graneyy.St.L„O.M,&S.Ry.Co,. 
(Supreme  Court  of  Missouri,  Division  No.  1 ,)  38  S.  W.  Rep.  969. 


In  Jndmsinai  Bank  of  Chicago  v.  Bowes,  46  N.  E.  Rep.  10, 
tile  Supreme  Court  of  Illinois  lately  ruled,  reversing  64  III. 
App.  300,  that  an  architect's  certificate,  reciting 

that  a  certain  amount  was  due  the  contractor,  and 

^wSa       indorsed  by  the  owner  with  an  order  to  a  finr 
that  had  loaned  htm  money  wherewith  to  can 
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on  the  building,  the  funds  loaned  remaining  in  the  hands  of 
the  Icmier,  to  be  paid  out  as  required  in  the  constniotson  of 
the  building,  was  a  cheque,  and  not  a  bitt  of  exchange. 

In  a  recent  case  in  the  House  of  Lords,  Qmtt^m  v.  AUtM* 
barmtgk,  [1897]  A.  C.  90,  a  derk  in  the  account  department 

muBM      of  the  plaindffs,  by  fraudulently  representing  to 

PMMs  by  B.,  induced  them  to  draw  cheques  payable  to 
the  order  of  B.,  in  payment  for  the  pretended  work.  There 
was  in  fact  no  such  person  as  B.  The  cheques,  when  signed 
by  the  plaintiflGi  were  sent  by  them  to  the  account  department 
for  postage.  The  derk  obtained  possession  of  the  cheques, 
indorsed  them  in  B.'s  name,  and  negotiated  them  with  the 
defendants,  who  gave  value  for  them  in  good  fiuth.  The 
cheques  were  paid  to  the  defendants  by  the  plaintiff'  bankers. 
After  the  plaintiff  discovered  the  fraud  they  sued  the  defend- 
ants to  recover  the  amount  of  the  cheques  as  money  pakl 
under  mistake  of  feet.  Upon  these  fects  their  Lordships  held, 
affirming  the  decision  of  the  Court  of  Appeal,  [1895]  3  Q.  B. 
707,  which  affirmed  that  of  Wills,  J.,  [1895]  2  Q.  B.  303,  that 
^e  cheques  were  "  issued  **  within  the  meaning  of  the  Bills  of 
Exchange  Act,  1882,  s.  2 ;  tluit  B.  was  a  "  fictitious  or  non- 
exLsttng  person  *'  v.  ithin  the  meaning  of  s.  7,  snb-s.  3  of  that 
act.  which  provides  that "  where  the  payee  is  a  fictitious  or 
non-existent  person,  the  bill  may  be  treated  as  payable  to 
bearer/'  although  the  plaintiffs  believed  and  intended  the 
cheques  to  be  payable  to  the  order  of  a  real  person ;  that  the 
cheques  might  therefore  be  treated  as  payable  to  bearer ;  and 
that  the  plaintiffs  could  not  maintain  their  action,  as  the 
defendants  were  hoklers  in  good  faith  and  for  value. 


In  OgsUn  V.  Aberdeen  District  Tramways  Co^  [1897]  A.  C 
NaiMMt.     1 1 1,  the  House  of  Lords  recently  dedded  that  a 

^^*^^  street,  railway  company,  which  after  each  heavy 
M«niMg  smw  fall  of  snow  cleared  its  tracks  by  a  snow-plow  and 

^^^  then  scattered  salt  along  the  rails  and  adjacent 
thereto,  but  did  not  remove  the  briny  slush  thus  produced, 
^-hould  be  enjoined  from  continuing  the  practice. 
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The  Suprcfiie  Court  of  Texas  holds,  that,  inckpendcnt  of 

statute,  equity  has  jurisdiction  to  order  property 

to  be  sold   for  partition,  when  found   incap:ible 

^"^      of  division  in  kind  without  serious  injury  to  the 

interests  of  the  parties :  Afiwr  v.  Blaggi,  58  S.  W.  Rep.  979. 

In  Attr  V.  Sckmueker^  (Court  of  Appeals  of  Maryland,) 
36  Atl.  Rep.  592,  a  member  of  a  banking  firm  engaged  in 
rtnBMgii».  another  business  under  a  corporate  name,  owning 
^^^!^^  all  the  stock  himself,  except  four  shares.  He 
^'■iMi  conducted  the  business,  and  owned  all  the  assets 
of  the  ooocem.  The  corporation  was  indebted  to  the  bank 
fer  money  lent  The  bank  became  insolvent,  and  the  corpora- 
txMi  went  into  the  hands  of  a  receiver.  Under  the  circum- 
stanoes  it  was  held,  that  as  the  owner  of  the  corporation  was 
a  member  of  the  bank,  the  latter  was  not  entitled  to  share  in 
the  assets  of  the  corporation  until  its  other  creditors  had  been 


The  Supreme  Court  of  Ohio  has  lately,  in  accord  with  the 
authorities^  upheld  the  validity  of  the  release  of  liability  for 
usuries  given  by  the  members  of  a  railroad  relief 
department  The  facts  were  as  follows:  The 
plaintiff  an  employe  of  the  company,  voluntarily, 
and  with  full  knowledge  of  the  character  and 
eflect  of  the  contract  he  was  assuming,  applied 
fix  admisaion  to  a  voluntary  relief  association,  of  which  the 
company  was  a  member,  contributing  large  sums  to  its  treas- 
ury. His  application  contained  an  agreement  that  the  com- 
pany might  deduct  firom  his  wages  a  specified  sum  per 
month,  in  order  to  form,  with  other  like  contributions  of  the 
other  members,  and  certain  contributions  which  the  company 
bound  itself  to  make,  a  relief  fund  for  the  benefit  of  the  em- 
ploye members  in  case  of  sickness,  accident,  or  death ;  and  a 
fiirther  agreement  that  in  case  of  accident  the  acceptance  by 
him  of  relief  from  the  relief  fund  so  accumulated  should  ope- 
rate as  a  release  of  the  company  from  liability  for  damages. 
The  court  held  (i)  That  such  a  contract  is  not  prohibited  by 
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the  act  of  Ohio  of  April  2,  1890,  (87  Ohio  Laws,  149,) 
which  provides  that "  no  railroad  company,  msurance  society 
or  association  or  any  other  person  shall  demand,  aooepC» 
require  or  enter  into  any  contract,  agreement,  stipulation  with 
any  person  about  to  enter  or  in  the  employ  of  any  railroad 
company,  whereby  such  person  stipulates  or  agrees  to  sur- 
render or  waive  any  right  to  damages  against  any  railroad 
company,  thereafter  arising  for  injury  or  cieath,  or  whereby  he 
agrees  to  surrender  or  waive  in  case  he  asserts  the  same,  any 
other  right  whatsoever,"  since  the  contract  in  question  does 
not  waive  any  right,  but  expressly  reserves  it,  merely  giving 
the  plaintiff  an  election  of  remedies  after  the  injury,  and  pro- 
viding that  the  choice  of  one  shall  be  a  waiver  of  the  other ; 

(2)  That  such  a  contract  is  not  contrary  to  public  policy; 

(3)  That  it  does  not  lack  mutuaUty ;  and  (4)  That  it  is  based 
upon  a  valid  consideration  :  PiUshitrgk,  C,  C.  &  St.  L.  Jfy. 
Co,  V.  Cat,  45  N.  E.  Rep.  641.  See  34  Am.  L.  Rbo.  N.  S^ 
23".  

According  to  a  recent  decision  of  the  Supreme  G>urt  of 
California,  a  person  who  receives  compensation  for  reporting 
an  oflense  cannot  thereafter  procure  the  conviction 
of  the  offender,  and  claim  for  that  service  a  reward 
"***  offered  for  the  *'  arrest  and  conviction  "  of  such 
offender,  since  the  reward  cannot  be  apportioned,  and  the 
accepunce  of  pay  for  the  detection  defeats  a  recovery  for  the 
conviction:  Van  Hom  v.  Rkk$  Waitr  Co,^  47  Pto.  Rep.  361. 


In  United  Statesy,  Harris,  (Circuit  Court  of  Appeals,  Seventh 
Circuit,)  77  Fed.  Rep.  821,  it  appeared  that  one  Harris  was 

^^^^jf^  arrested  upon  a  charge  of  obtaining  money  from 
uaito45taiM  postmasters  upon  forged  money  orders,  and  was 

mm«j  '  convicted  on  that  charge.  While  in  custody^ 
before  conviction,  he  was  searched  by  a  post* 
ofiioe  inspector,  and  a  sum  of  money  was  token 
from  his  person,  which  was  afterwards  deponted  in  the 
treasury  of  the  United  States.  Harris  sued  the  government 
to  recover  the  money  so  taken.    The  court  bekyw  ruled  that 
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he  was  cntittcd  to  recover,  but  the  Circuit  Court  of  Appeals 
reversed  this  decision  in  part,  declaring  that  although  the 
money  taken  from  Harris  was  not  identified  as  the  same 
money  obtained  by  his  forgeries,  and  ahhough  the  post- 
masters, and  not  the  government,  were  responsible  for  the 
money  paid  on  the  forged  orders,  the  government  could  claim 
as  a  set-off  to  the  plaintiffs  demand,  the  amount  of  any 
moneys  clearly  shown  to  have  been  fraudulently  obtained  by 
him  from  the  postmasters. 


The  Supreme  Court  of  Texas  has  declared  that  the  doctrine 
of  siare  decisis  does  not  require  that  a  prior  decision,  in  con- 
travention of  the  constitution,  should  be  followed ; 
and  that  the  decision  of  a  court  is  not  "  a  law  " 
ftMtitiitiMai  within  the  meaning  of  the  provision  of  the  United 
5)tates  constitution  which  prohibits  the  states 
from  passing  any  law  impairing  the  obligations  of  contracts, 
10  that  the  subsequent  overruling  of  a  decision,  in  reliance 
whereon  contracts  have  been  made,  does  not  violate  that 
provision :  Siorrie  v.  Cartes,  38  S.  W.  Rep.  1 54. 


In  Shields  v.  Heward,  [1897]  1  Q.  B.  84,  Judge  Grantham, 
of  the  Queen's  Bench  Division,  lately  held,  that  under  the  act 
of  27  &  28  Vict.  c.  55,  §  I,  which  provides  that 
^  any  householder  within  the  metropolitan  district, 
.  .  .  may  require  any  street  musician  or  street 
singer  to  depart  from  the  neighborhood  of  the 
house  of  such  householder  on  account  of  the  ill-. 
.  ness  or  on  account  of  the  interruption  of  the  ordinary  occupa- 
tions or  pursuits  of  any  inmate  of  such  house,  or  for  other 
fcasonable  or  sufficient  cause,"  and  imposes  a  penalty  for 
refusal  to  depart  when  so  required,  the  householder  making 
the  requisitson  must  give  to  the  street  musician  or  singer  his 
reasons  for  making  it 


The  Court  of  Appeals  of  New  York  has  recently  delivered 
itself  of  an  opinion  which  will  prove  of  great  interest  to  the 
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public,  involving,  as  it  docs,  the  disputed  question 
UiMnm4,     of  the  reasonableness  of  a  tender  of  iare  on  a 
^*^'        street-car.     The  plaintifT  had  in  his  possession  na 

smaller  amount  of  money  than  a  five-dollar  bill. 
""^  He  tendered  this  to  the  conductor,  who  said,  "  I 
am  not  supposed  to  change  it ;  you  must  get  o(C*  The 
plaintiff*  replied,  "  I  won't  get  off*.  You  must  put  me  off!" 
The  conductor  did  so,  using  no  unnecessary  violence ;  and 
the  plaintifT  sued  for  damages  for  the  technical  assault.  It 
was  agreed  that  the  defendant  had  a  rule,  (not  brought  to  the 
plaintiff'*s  notice,)  requiring  conductors  to  furnish  change  to 
the  amount  of  two  dollars,  but  that  there  was  no  rule  forbid- 
ding conductors  to  make  change  for  a  larger  amount  There 
was  no  evidence  of  a  custom  on  the  part  of  plaintiff  or  of  the 
public  of  tendering  to  the  defendant  five  dollars  in  payment  of  a 
five  cent  fare,  and  receiving  tlie  change,  but  the  plaintiff  testi- 
fied that  on  a  former  occasion,  and  on  another  line,  he  had 
oHTered  a  five-dollar  bill  for  his  fiire,  and  that  it  had  been 
changed  for  him.  Upon  this  state  of  (acts,  the  court  held  that 
the  tender  was  unreasonable,  as  a  matter  of  law,  and  that  the 
plaintiff*  could  not  recover :  Barker  v.  Central  Park  N,  &  E. 
R,  R.  Co.,  45  N.  E.  Rep.  550. 

It  is  a  question  for  the  jury  whether  a  passenger,  who,  in 

the  absence  of  a  rule  forbidding  it,  rides  on  the  front  platform 

^       of  an  electric  car,  as  he  and  others  have  been 

BIgffflf  Can, 

CMitritetorjr  accustomed  to  ride,  and  where  his  fare  is  taken 


vrithout  objection,  is  guilty  of  such  negligence  as 
to  preclude  his  recovery  for  injuries  received  in  a  collision 
with  another  car :  Baiiey  v.  Taeoma  Traction  Co,,  (Supreme 
Court  of  Washington,)  47  Pac  Rep.  241. 

The  Court  of  Appeals  of  Maryland  has  joined  the  ranks  of 

those  who  hold  that  when  a  passenger  alights  from  a  street 

car,  and  in  attempting  to  cross  the  street  behind 

i^MMw    >^  ^  struck  by  a  car  coming  up  on  the  other 

^r**2*s      track,  which  he  might  have  seen  if  he  had  looked, 

he  is  guilty  of  contributory  negligence  which  will 

bar  his  recovering  for  injuries  received :  Baltimore  Tractiotr 

Cf»  V   /MfMs,  36  Atl.  Rep.  1 19.     The  court  is  very  careful  ta 
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cite  all  the  authorities  supporting  its  view,  but  ignores  those 
which  hold  a  contrary  doctrine.  See  55  Am.  L.  Reg. 
(N.  S.)  S33,  7^ 

Owners  of  a  linotype  machine,  with  which  they  make  lino- 
types for  the  publication  of  newspapers  or  books,  arc  not 
iiiMi,  nianufiicturcrs  of  machiner>%  so  «is  to  be  exempt 
from  taxation  under  a  constitutional  provision 
exempting  such  manufacturers:  NuMscn  v. 
Board  tf  AsusMors,  (Supreme  Court  of  Ix>uisiana.)  21  So. 
Rep.  167.  

Two  persons  unlawfully  racing  their  horses  together  on  a 

ttreet  are  jointly  liable  to  a  third  person  who  attempts  to 

cross  in  front  of  them,  and  without  fault  on  his 

Tartt. 

Mm  Tatt  l^rt  b  run  against  and  injured  by  one  of  tliem,  if, 
but  for  the  race,  there  would  have  been  no  acci- 
dent: Hamrahan  v.  Cochran^  (Supreme  Court  of 

Mew  York.  Appellate  Division,  Fourth  I>epartment.)  42  N.  Y. 

SuppL  1031. 
The  same  court  has  lately  held,  that  a  H-ifc,  who  has  been 

decreed  alimony,  pending  divorce  proceedings,  can  maintain 
an  action  against  one  who  has  induced  and  aided 
her  piusband  to  leave  the  state,  in  order  to  avoid 
the  payment  of  the  alimony,  as  to  whieh  he  was 

then  in  default:  Hoejitr  v.  Hocpr,  42  N.  Y.  Suppl.  1035* 


In  a  recent  suit  in  a  federal  court  to  restrain  the  defendant 
from  selling  goods  in  packages  similar  to  those  of  the  com- 
plainant, where  the  defendant's  packages  rcsem- 
\^  bled  those  of  the  complainant  in  numerous  par- 
ticulars besides  those  of  siae,  color  and  form,  >t 
was  held  that  an  injunction  should  be  granted  restraining  the 
•ale  of  that  particuUr  form  of  package,  or  any  other  form 
which,  by  reason  of  the  collocation  of  size,  shape,  color,  letter- 
ing, spacing  and  ornamentation,  might  present  a  general 
\  as  clo^ly  resembling  complainant's  packages  as  the 
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one  complained  of,  but  that  a  clause  should  be  added  to  the 
eflcct  that  the  injunction  should  not  be  construed  as  preventing 
the  sale  of  packages  of  the  size,  weight,  shape  or  color  of  com- 
plainant's package,  provided  that  they  were  so  differentiated 
in  general  appearance  as  not  to  be  calculated  to  deceive  the 
ordinary  purchaser:  N,  K,  Fairbank  Co,  v.  R,  W,  BeU Aff^. 
Co,,  (Circuit  Court  of  Appeals,  Second  Circuit,)  jy  Fed.  R^ 
869. 

This  case  stands  in  marked  contrast  to  that  of  Lcfean  v. 
Wetks,  177  P^  4I2-     36  Am.  L.  Reg.  (N.  S.). 


The  rule  permitting  the  owner  of  a  fund,  which  has  been 

misappropriated  by  one  who  held  it  in  trust  or  for  a  specific 

Tnwto.       purpose,  to  follow  the  trust  property  into  the 

F^i«wtos     hands  of  the  trustee,  or  of  a  receiver,  in  case  of 

TtmaH  PiMids, 

LiMUatiMi  •!  insolvency,  only  permits  the  owner  to  pursue  the 
^^^  fund  in  kind,  or  in  specific  property  into  which  it 
has  been  converted,  or,  if  the  fund  has  been  mingled  with  other 
property  of  the  trustee,  to  establish  a  charge  on  the  mass  of 
that  property  (or  the  amount  of  such  fund,  and  does  not  give 
the  owner  of  the  fund  any  rights,  in  preference  to  other 
creditors  of  the  trustee,  in  property  into  which  the  trust  fund 
has  in  no  way  entered :  Met  Nat,  Bk,  of  Kansas  Gty,  Mo,  v. 
Campbell  Cotntmsntm  Co,,  (Grcuit  Court,  W.  D.  Missouri, 
W.  D.,)  77  Fed.  Rep.  705. 

When  the  income  of  a  fund  bequeathed  by  a  testator  is,  by 
the  terms  of  the  will,  to  be  "  deposited  "  in  the  hands  of  his 

TrM«        executors  for  the  benefit  of  his  daughter  during 

pm*  stippwt.  her  life,  to  be  invested,  and  the  income  paid  over 
SpMi4Uirlfl  ...  .  .  ^.  .     .. 

TrMC       to  her,  without  any  provision  against  anticipation 

or  alienation,  the  fact  that  it  is  sUted  to  be  " for  her  support" 
will  not  make  it  a  spendthrift  trust,  and  the  same  will  be  sub- 
ject to  the  payment  of  her  debts:  Young  v.  Easie/^  (Supreme 
Court  of  A|^ls  of  Virginia,)  26  S.  £.  Rep.  401. 


Accordinj;  to  a  recent  dedsion  of  the  Court  of  Gvil  Appeals 
«f  Ti-\.fs.  Lotfuhffi  Pros.  MfiT.  Cf*.  V.  IloMstoH  Waiffworks  Co,. 
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^  38  S.  W.  Rep.  357,  a  water  company  which  has 

-rmitf.    contracted  to  supply  a  private  corporation  with 

^jlJHIIIJ^^   water  in  case  of  a  fire,  in  consideration   of  an 

Paraiab      annual  rental,  is  liable  for  its  fiulure  to  do  so  to 

the  extent  of  such  damage  as  may  be  proved  to 

arise  from  such  failure  as  the  proximate  cause. 


When  the  water  of  a  spring  flows  through  a  definite 
channel,  or  by  percolation,  into  a  running  stream,  of  which 
•m4  '^^  ^^  ^'^  source  of  supply,  an  injunction  will 
lie  at  the  suit  of  a  prior  appropriator  of  the  water 
rights  in  that  stream,  to  restrain  a  diversion  of  the 
water  of  the  spring  by  the  owner  of  the  land  on 
which  it  is  situated:  Bmening  v.  Dorr,  (Supreme  Court  of 
Colorado,)  47  Fate  Rep.  290. 

In  MitNah  v.  Robertson,  [1897]  A.  C.  129.  the  House  of 
Lords  lately  held,  affirming  33  S.  L.  R.  497.  that  the  waters 
of  a  spring,  which  do  not  flow  in  a  defined  stream, 
but  oose  through  marshy  ground  into  a  pond,  are 
percolating  waters;  and  that  a  grant  of  "the 
waters  in  the  said  pond,  and  in  the  streams  lead- 
ing thereto  *'  would  not  preclude  the  grantor  from 
drawing  olT  from  this  marshy  ground  the  water  of  the  above- 
nentioned  spring. 

The  Probate  Division  of  England  has  recently  decided  two 
important  cases  in  respect  of  testamentary  documents.     In  the 

T    first  case.  In  the  Goods  of  Spratt,  [1897]  P.  28, 

^'"*  the  deceased,  a  miliury  officer  in  active  ser\'icc  in 
New  2Sealand,  in  1864  wrote  to  his  sister  a  letter,  of  which  the 
material  part  is  as  follows :  "  If  we  remain  here  taking  pahs 
Cx  some  time  to  come  the  chances  are  in  favor  of  some  more 
of  us  being  killed,  and  as  I  may  not  have  another  oppor- 
tunity of  foi^vug  what  I  wish  to  be  done  with  any  little  money 
I  may  possess  in  case  of  an  accident,  I  wish  to  make  every- 
thing I  possess  over  to  you.  In  the  first  place,  there  is 
money  al  .  .  .  Keep  this  until  I  ask  you  for  it/*    The  testator 
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suivtved  the  war,  and  died  tn  1896,  not  having  revoked  the 
disposition  made  in  this  letter.  The  next  of  kin  urged  that 
this  was  to  be  regarded  as  a  conditional  will,  and  therefore 
revoked  by  his  survival ;  but  the  court  held  that  the  dispo- 
sition of  the  deceased's  property,  according  to  the  terms  of 
the  letter,  was  not  dependent  on  his  death  while  in  active  ser- 
vice ;  that  the  letter  was  therefore  not  a  conditional  will ;  and 
being  a  good  military  will,  was  entitled  to  probate. 

In  the  other  case,  HtUford  v.  Haffbrd,  [1897]  P.  36,  the 
testator,  a  Scotchman,  by  his  will  gave  the  residue  of  his 
estate  to  hb  wife  for  life  during  her  widowhood,  and  in  case 
of  her  re-marriage  gave  her  one-third  for  life,  the  lenuiindcr 
to  various  legatees.  There  was  no  disposition  of  the  residue 
in  the  event  of  her  remaining  a  widow.  Subsequently,  being 
about  to  sail  with  his  wife  from  Calcutta  to  England,  the 
testator  wrote  a  letter  to  his  brother  In  England,  which  was 
in  form  a  good  testamentary  document  at  Scotch  law,  and 
contained  the  following  language :  **  If  anything  happens  to 
us  on  the  way,  my  will  has  been  aoddentaily  packed  away  in 
a  tin  box,  to  which  I  cannot  now  get  access,  as  I  forget 
whkh  box  it  has  been  put  into.  However,  if  we  both  come 
to  grief,  I  appoint  you  my  executor;  if  I  only,  then  in  con- 
junction with  Nan.**  The  letter  thien  went  on  to  deal  with 
the  disposition  of  his  estate  after  h»  wife's  death,  in  the  event 
of  her  surviving  him.  Neither  the  testator  nor  his  wife  died 
during  the  voyage.  It  was  argued  that  this  will  also  was 
conditional,  and  revoked  by  the  safe  arrival  of  the  testator ; 
but  the  court  held  that  it  was  a  valid  testamentary  document, 
and  admitted  it  to  probate  as  such. 
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Pbbpetvities.  The  Role  against  Perpetuities  is  not  often  brought 
to  the  atteolioii  of  the  attorney,  but  the  <|uestions  arising  under  it  are 
BOitoetinMS  of  gicat  importance,  as  witness  the  attacks  on  the  (iirard 
tad  Fianklin  bequests,  and  the  recent  case  of  Pmlitter  v.  Lirinxstitn, 
ia  Matoe,  36  Atl.  Rep.  635  (1897). 

PmUlsar  ▼.  Lhfingtt^n  iras  an  action  brought  for  an  alleged  breach 
of  a  special  covenant  that  the  giantois  in  certain  detrds  of  trust  had 
W'Biaining  in  them  no  title  which  could  be  maintained  afiainst  the 
title  conveyod  to  the  plaintiff  by  the  grantees.  The  plaintiff  claimed 
that  these  deeds  of  tnnt  were  not  k^ly  sufficient  to  divest  the 
gnatofs  of  their  title  in  the  property,  that  there  were  future  csutes 
and  ialererti  ao  limited  therein  that  they  offend  against  those  rules 
af  knc  which  pitacfibe  and  limit  the  period  within  which  future 
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estates  and  interests  most  neoesnrily  vest,  and  that  these  deeds 
being  void  no  title  ever  passed  to  the  trustees  bat  still  remains  in 
the  grantors  or  their  heirs  or  assigns. 

The  (acts  were  these:  William  Bingham,  of  Philadelphia,  and 
United  States  Senator  from  Fennsylvania,  in  the  last  centmy,  was 
the  owner  of  very  laige  landed  estates,  including  over  two  million 
acres  in  Maine  alone.  In  1853,  his  heirs  were  so  nuroenMis  and  so 
scattered  that  it  was  not  feasible  for  them  to  make  oonveyaaoes 
directly  or  to  act  through  agents  appointed  by  letter  of  attorney ; 
deeds  of  conveyance  in  trust  were  therefore  eiecutcd  to  Joseph  R. 
IngerM>ll,  then  the  American  Minister  to  England  and  one  of  the 
most  distinguished  members  of  the  old  Bar  of  Philadelphia,  and 
John  Cnug  Miller,  as  trustees.  The  trustees  were  empowered, 
inter a/ia,  (t)  to  let,  demise  and  mortgage  the  real  esute  and 
invest  and  reinvest  the  perwnal  estate ;  (a)  to  collect  and  receive 
the  rents  and  income  of  the  real  estate  and  the  income  from  the 
personal  estate  under  their  control ;  (3)  to  remit  the  net  income 
to  the  grantors  or  apply  and  dispose  of  the  same  as  the  gmntors  or 
their  representatives  might  direct ;  (4)  to  appoint  successors  in  the 
trust.  The  power  was  expressly  reserved  to  the  grantors  and  tlietr 
legal  representatives,  at  any  time,  to  alter  or  revoke  the  trusts  as  to 
their  respective  shares.  From  this  it  appears  that  the  beneficial 
enjoyment  of  the  estate  is  absolutely  and  unqualifiedly  vested  in  the 
original  holders  of  the  legal  title  or  their  representatives,  with  fiill 
power  of  sale  and  disposition ;  that  the  trustees  have,  during  the 
continuance  of  the  trust,  the  fullest  powers  of  sale  and  conveyance ; 
and  that  all  the  ceshu's  fue  trustmi^  as  to  the  whole,  or  each,  as  to 
his  own  purpart,  may  change  or  terminate  the  trust  and  requite  a 
conveyance  of  the  legal  estate. 

The  terms  of  this  trust  have  been  set  forth  at  some  length,  as  it 
involves  property-rights  of  unusual  magnitude,  and  the  case  is  one 
that  may  irell  become  an  important  authority.  It  is  of  interest, 
too,  from  its  involving  the  soundness  of  the  reasoning  in  Siade  ▼. 
Paticn^  68  Me.  380.  This  last  case,  it  may  be  recalled,  is  one  of 
four  in  the  United  States  criticised  in  Grmy  em  ike  Rmk  tgrnnut 
Perpttmiies  (Sections  S35-6)  as  in  ''conflict  with  the  fimdamenul 
principles  which  govern  questions  of  remoteness." 

Puliiter  V.  Lwii^Uem  was  very  fully  argued  and  etaboiate  briefr 
were  submitted,  cq)edally  on  behalf  of  the  defendant  The  text- 
books—Marsden,  Lewis  and  Gray  were  dted  at  length,  and  all 
the  available  decisions  btou^t  to  the  attention  of  the  oout.     The 
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^■'■on    U  full  and  clear.     It  recognizes  distinctly  the  es^nuial 
^'^•*^«»  so  often  overlooked,  in  the  uses  of  the  word  ••perpetuity  '* 


^^  "'»  ■trictly,  with  reference  to  remoteness  of  vesting,  and  again, 

_^     *^^ogcly,  with  reference  to  a  |)erpctual  pre%-ention  of  alienation 

y,^^^**'^m  upon  it.     The  two  uses  are  well  shown  in  such  casies  as 

^  yJ^''^^</'fua  V.  Girarrs  Ifrirs,  45  Pa.  26,  and  F^sJUk  v.  FosJi.k, 

Q|-"  «  ^**   41,  which  are  referred  to  in  the  opinion.     In  the  judgnumt 

^•jl^^  ^^  ^«urt  the  deeds  of  trust  in  this  case  do  not  offend  agaiast 

On   j^  y^^  ^"^  against  l^r]ietnities  or  the  Rule  against  Restraints 

v^^^^**^^iation.     All  the  interests,  whether  lepd  or  equitable,  are 

tl^^^^^     ^nd  all  are  freely  alienable.     The  very  purpose,  indix*d,  of 


T*!^      ■^^^H  WIS  to  promote  the  alienability  of  the  subject-matter. 
^^^:^t  that  they  may  continue  inde6nitely  does  not  militate 


«o«^  *^^      them,  for  a  legal  fee  is  indeterminate,  as  well  as  is  an 
«^^^lc  one,  and  the  same  rule  applies  to  one  as  to  the  other. 


l»y.   »:W^    S)0*^^  of  revocation  reser%'ed  to  the  granton  is  relied  ii|jon 
•^-^     '"^^    ^:oart  as  a  further  and  conclusive  ground  for  sustaining  the 


O-^-,.^^^  This  dcstructibility  of  the  estate,  at  the  will  of  the  present 

Wv^j"*"  ^Uone,  rcdttces  all  the  future  interests  contained  therein  to  the 
t>^£^^       ^C  present  estates  and  is  by  itself  sufficient  to  prevent  their 

*^«^^^Minoxious  to  the  Rule  against  Terpetuities. 
^^1|    ^^^    ^)bjection  to  the  indefinite  duration  of  the  trustees*  power  to 
>tw^^^^  ^^iswered  in  the  same  way : — **  It  is  true  that  if  an  unlimited 
^^Xactible  power  to  sell  exists,  it  does  restrain  free  alienation  \>y 
^^•^  who,  subject  to  that  power,  is  the  owner  of  the  fee,**  aiul 
^"^^^md  against  the  Rule  against  Restraints  on  Alienation,     liut 
XM%X,  reserved  to  destroy  the  power  renders  the  po*et  valiU, 
rli  in  terms  perpetual :  a  Sogd.  Pow.  47 1. 
brings  the  court  to  a  discussion  01'  the  caac  of  Si.t*if  v.  Ptttir^* 
380,  already  mentioned.     Here  there  was  no  rc5cr>aiion  *>< 
f  of  revocation — «*a  most   important   lii (Terence/*     THc 
given  for    the  decision  are    severely  cTiiiciaed  and    »***-' 
upon  which  it  is  apparently  based,  r«. »  "  that  a  trust  whicl* 
:  or  may  not  Urmimdte  within  lives  in  being  and  t- 
I  a  faction  afterwards  is  void  as  creating  a  pe> 
^^  J  incorrect  and  not  to  be  sustained  on  priacipk 

Th^   ^^^^«Aled  oat,  however,  that  the  judgment  was  in  t 
then  adverts  to  the  cases  in  Maryland  whi 
of  the  reasoning  in  Siade  ▼.   Patitm   and 
•^^■-^^ufad  of  them. 

^^     decision  of  the  Sipreroe  C*ourt  of   Maine  I 
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important  as  it  effectually  diicards  the  fonner  opinion  of  the  s 
court,  which  had  been  generally  reoogniud  as  anomalons,  and  that 
tends  to  restore  a  substantial  unanimity  of  view  upon  this  subject. 
The  opinion  in  which  this  is  done  is  to  well  retsoned  and  amply 
sup|iortcd  by  authority  and  the  interests  involved  were  of  such 
imijortance,  that  we  may  fairly  expect  Pttliiur  v.  UmngsUti  to 
take  rank  as  a  leading  case  in  this  difficult  branch  of  the  law. 


AcciiiKNT  Iksurancr.  In  the  TtavtUrs  /HSMratice  Comf^mx  if 
ilartUrd  y,lV.  M.  Ratidotpk^  Hxeckier,  not  }*et  reported,  the 
action  was  upon  policies  of  insurance  issued  to  one  Mitchell,  by  the 
insurance  company.  The  policy  exempted  the  company  for  injuries 
cauMtfd  by  '*  voluntary  exposure  to  danger/*  on  the  part  of  the 
insured.  'Ilie  defence  set  up  that  Mitchell  voluntarily  expoiied 
himiielf  to  unnecessary  danger  by  riding  upon  the  ttept  of  a  railroad 
car  while  the  train  i»-as  proceeding  at  the  rate  of  twenty-live  milct 
an  hour,  and  that  having  fallen  thence  and  been  killed,  the  ptaintiff' 
(bis  executor)  could  not  maintain  an  action  upon  the  policy,  llic 
defendant  moved  for  a  fieremptory  instruction  in  his  iavor,  which 
was  refused,  and  a  verdict  found  for  the  plaintiff.  On  appeal,  Mr. 
Justice  Harlan,  delivering  the  opinion  of  the  court,  in  affirming  a 
judgment  for  the  plaintiff,  said : 

"  Rut  the  defendant's  motive  for  a  peremptory  Instruction 
distinctly  presented  the  question,  whether  riding  upon  the  platform 
of  a  car  running  fifteen  to  twenty-five  or  thirty  miles  an  hour,  even 
if  the  lassenger  while  so  riding  holds  to  a  railing,  and  thereby 
diminishes  the  danger  of  being  thrown  from  the  car,  was,  within 
the  meaning  of  the  policy  and  as  matter  of  taw  a  voluntary  expoture 
of  himself  to  unnecessary  danger. 

*'  'llae  words  '  voluntary  exposure  to  unnecessary  danger,'  litertlly 
interpreted,  would  embrace  every  exposure  of  the  amired  not 
actually  required  by  the  circumstances  of  his  situation  or  enforced 
by  the  superior  will  of  others,  as  well  as  every  danger  attending 
such  ex{x>sure,  that  might  have  been  avoided  by  the  exercise  of 
care  and  diligence  upon  his  part.  But  the  tune  wordt  may  be 
fairly  interpreted  as  referring  only  to  dangers  of  a  real  tubttantive 
character,  which  the  insured  recognized,  but  to  which  he,  neverthe- 
less, purposely  and  cautiously  exposed  himself,  intending  at  the 
the  time  to  assume  all  the  risks  of  the  situation.  The  latter  inter- 
preution  is  most  favorable  to  the  asrared,  doet  no  violence  to  the 
words  used,  is  consistent  with  the  object  of  accident  insurance 
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contracti.  and  is,  thcrefoic,  the  interpretation  which  the  court 
dMwld  adopt.*' 

The  action  of  deceased,  although  unnecessary,  was  not  in  itself* 
and  as  a  mtaifrr  rf  law^  a  voluntary  exposure  to  danger  within  the 
meaning  oi  the  contract. 

The  court  further  said  :  "  The  contract  in  suit  covers  the  injur}* 
or  death  of  the  a^tfured  from  iili  externa)  causes  and  accidenul 
means.  Bodily  injury  or  death  resulting  from  the  carelesftnt-ss  of 
the  asMtred  is  not  excepted  from  the  contract.'*  'l*he  negligence  of 
the  deceased  was  insured  against,  as  well  as  other  causes  of  injury 
or  death. 


Will— I-ATEXT  /\Mmf;riT\*.  In  /r«w//v»///  Estate,  3  IV  Supe- 
rior Ct.  414,  the  testator  left  a  will  containing  the  following  residu- 
ary clause:  "  1  give  and  bequeath  the  remainder  of  my  estate,  if 
any,  to  the  Trumbaocnville  Church,  to  be  used  for  the  general 
benefit  of  said  church.**  Two  religious  bodies  claimed  the  benefit 
of  this  clanse. 

Christ's  Kvangelical  Lutheran  Church  of  Truniliaiicrsville  and 
the  German  Reformed  Churrh  of  Trumbaueisville,  both  incor|io- 
rated  bodies,  owned  their  church  building  in  common,  and  both 
bodies  used  it  as  a  house  of  worship,  pursiuint  to  a  written  agree- 
ment which  contained,  iVr/rr i/Z/rr,  the  following:  While  the  congre- 
gations have  unitedly  contributed  in  churrh  Iniilding,  etc.,  it  is 
thcicfora  decided  that  both  shall  have  equal  righu  and  privileges  of 
the  same.  Each  congregation  is-  entitled  to  one-half  of  the  time 
fix  use  of  the  fhnrch^  alternately,  one  Sunday  after  the  other.  In 
case  of  funerals,  the  one  first  announced  through  the  church  bell 
shall  have  fint  privileges.  The  cemetery  is  free  for  every  regular 
BBcmlier  of  either  congregation  to  bury  therein.  Those  that  are 
Dot  meroben  or  have  not  contributed  to  their  8up|x>rt  irithin  two 
ycan»  and  wish  to  bury  in  this  cemetery,  must  pay  from  two  to  five 
doUan  per  grave,  according  to  its  size,  'llie  money  thus  accumu- 
bting  shall  be  for  the  mutual  beme/it  tf  hoik  f0Hf^ei^aH0Hi, 

lo  the  lower  court  it  was  held  ( 17  C.  C.  R.  597)  that  the  legacy 
dmald  go  10  two  bodies  in  |XMscssion  and  control  of  the  Trum- 
baoenvjlle  Church  building  as  trustees.  Christ*s  Ex'angelical 
Lutheran  Church  appealed  from  the  decree  on  the  ground  that 
attnt  waf  a  fatent  ambiguity,  and  that  therefore  evidence  dehors  the 

will  should  be  admitted  to  explain  the  terms  used. '  The  .appellate 

r»irt  rr%«f^  •!  th«*  din  rev. 
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It  it  a  fettled  doctrine  that  at  a  latent  ambiguitj  if  only  diicfcued 
by  extrinsic  evidence,  it  may  be  removed  by  extriuic  evidence. 
Such  ambiguity  may  ariie  upon  a  will  either  when  it  names  a  penoa 
as  the  object  of  a  gift  or  a  thing  as  the  subject  of  it,  and  there  are 
two  persons  or  things  that  answer  such  name  or  description ;  or, 
secondly,  it  may  arise  when  the  will  contains  a  misdescription  of 
the  object  or  subject,  as  where  there  is  no  such  person  or  thing  in 
existence,  or,  if  in  existence,  the  perM>n  b  not  the  one  intended,  or 
the  thing  does  not  belong  to  the  testator :  PiUck  v.  Wkiit^  117  U. 
S.  J 10-327.  In  this  case  there  is  nndoobtedly  in  existence  aich  an 
object  as  the  Trumbauersville  Church.  The  term  ekmnk  is  applied* 
especially  in  country  districts,  to  a  building  and  appointments  used 
for  religious  purposes  quite  as  frequently  as  to  a  retigiooi  body  or 
organization.  The  Trumbaneifville  Church  could  have  been  a 
legatee  or  devisee*  for  the  bequest  could  have  been  received  by  dM 
whole  body  as  an  unincorporsted  asMxiation  or  aocaeCy  to  hold  It 
upon  a  trust,  as  for  charitable  purposes:  Tkiktr  ei  mi.  v.  Semm€H*s 
AU Society  €t  ai,,  7  Mete.  188. 

In  the  ftce  of  these  coosideiatioos  it  appean  lonei^wt  doabtlbl 
that  any  ambiguity  existed  as  to  the  meaning  of  the  dlipated  1 
«od  it  as  submitted  durt  it  was  improper  to  aUov  dw 
of  extrinsic  evidence. ' 
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A  TkCATISE  ON  THE  LaW  OF  FiRE  INSURANCE.       By  D.  OsTRANDEK. 

Second  Edition ;  reviied  and  enlarged.     St.  RmiI,  Minn. :  Wert 
IViblishing  Co.     1897. 

In  thb  treatise  the  contiact  of  lire  insurance  and  its  incidents  are 
thoroughly  <:onsidered,  and  presented  in  conjunction  with  references 
to  the  American  cases.  To  the  first  edition  of  five  years  since,  five 
chaptei^and  a  thousand  new  cases  have  been  added,  which  increases 
the  vohime  to  one  of  about  eight  hundred  and  fifty  pages.  The 
names  and  citations  of  the  cases  are  now  given  at  the  bottoms  of 
tiie  pages,  and  lengthy  extncu  from  judiciid  opinions  are  occasion- 
ally to  be  fonnd  in  foot-notes. 

The  new  chapters  are  entitled  Fixtures,  Location  of  Risk,  In- 
crease of  Hazard,  Cdncerning  Liability  of  Water  Supply  Companies, 
and  Bailment  and  Carrier,  The  chapters  treating  the  important 
aobfecti  of  Subrogation,  Warranties  and  Representations,  and 
Waiver  and  Estoppel  appear  to  be  nnosaally  well  given. 

The  method  which  has  been  pursued  of  giving  the  law  as  ex- 
tracted from  cases  with  general  discussion,  and  the  addition  of  a 
aectioo  at  the  end  of  each  chapter  embodying  the  conclusions  of 
law  makes  this  a  good  text  book  for  the  student  as  well  as  an  excel- 
lent working  one  for  the  lawyer.  />.  P.  H. 


TtaE  Devblopmbmt or  Code  Pleading.    By  Charles  M.  H epiiurm, 

of  the  Cindnnatti  Bar.     Cincinnatti :  W.  H.  Anderson  &  Co. 

1897. 

The  urgent,  long-felt  need  of  a  simple,  expeditious  and  practical 
system  of  pleading,  led  the  legislature  of  New  York,  in  1848,  to 
pom  a  "  c5ode  of  Procedure,  with  the  object  of  establishing  a 
single  form  of  action  for  the  enforcement  or  protection  of  private 
rights  whether  legal  or  equitable.  'Ilie  further  puqioses  of  the  Act 
were,  the  substitution  of  concise  statements  (of  the  decisive  facts  of 
a  cause)  for  the  technical  and  multi&rioitt  pleadings  of  the  former 
system,  and  the  granting  of  authority  to  the  court  for  bringing  in 
all  parties  mice  wary  lo  the  determination  of  the  proceeding. 

Since  that  time  England,  a  number  of  the  British  Colonies,  and 
twenty-sis  of  the  states  of  the  Union,  have  taken  similiar  measures 
to  procure  like  fcaalta.  Other  states  have  been  contented  with  a 
modifiaUion  ol*  the  CooMnon  Law  system ;  but  in  all  jurisdictions 
atlenpis  have  been  made  to  do  awav  with  what  are  generally 
conrideied  the  ot^ectiooablc  fentures  of  pkadtngs  at  the  Common 
Law. 

ass 
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In  view  of  the  vmrjring  succcw  attending  these  endcavon,  and  of 
the  still  unsettled  state  of  opinion  as  to  the  best  method  of  obtaining 
the  desired  end,  Mr.  Hepburn  has  written  a  very  intefesting  history 
of  ancient  pleadings  and  has  analysed  the  causes  which  led  to  the 
repudiation  of  the  Common  I«aw  s>'stem ;  following  this  with  a 
comparison  of  the  codes  as  adopted  both  in  this  countr}*  and  in  the 
Itriti&h  Knipire.  The  object  of  the  author  appears  to  have  Iwen  to 
point  out  the  essential  elements  of  any  system  of  code  pleading  with 
the  ho))e  of  aiding  in  the  *'  piogitss  towards  a  more  simple,  uniform 
and  durable  American  Code.**  Such  a  work  is  both  original,  and 
valuable  to  those  interested  in  the  study  of  the  law  as  a  science. 

Viewing  the  subject  historically,  Mr.  Heplnim  |x»ints  out  that 
while  originally  pleadings  were  in  the  simplest  possible  form,  a 
ch;inge  soon  occurred  for  the  wone,  the  allegations  becoming  so 
verbose  and  multifitfioiB  as  to  be  almost  unintelligible  in  many 
instances.  The  substantive  law  so  outgrew  the  bw  of  procedure 
(owing  to  the  conservativeness  of  bench  and  liar,  and  the  neglect  of 
I^rl lament)  that  one  could  no  longer  be  administered  under  the 
fonns  of  the  other.  In  spite  of  the  exemplary  maxim  of  the  Common 
I^w  '*»/'/ /v/,  lA/  rtmedium**  the  actual  conditions  were  rather 
•*  tiH  remeMum^  iH  jus,  *  *  "  The  formulary  s}'stem  of  the  year  1300 
was  in  the  main  the  final  system  of  Common  I^w  procedure  in 
Engbnd  and  America.**  In  order  to  arrive  at  justifiable  results  a 
recourse  was  had  to  legal  fictions,  and  to  the  expansion  of  equitable 
jurisdiction.    The  development  of  the  law  was  contorted. 

'Ilie  chancteristirs  common  to  all  the  codes  are  thus  summarized : 
(i)  lliey  have  all  arisen  out  of  the  English  Common  1am 
procedure,  though  distinct  from  and  sometimes  antagonistic  to  it. 
(2)  They  all  provide  for  the  following:  (a)  "a  single  judicial 
in-strument — '  a  single  form  of  action ' — for  the  protection  of  all 
primary  rights  whether  legal  or  equitable ;  (b)  a  limited  pleading 
characterized  by  plain  and  concise  statements  of  the  substantive 
fartft,  and  none  but  the  substantive  facts  of  the  cause  of  action ;  (c) 
the  bringing  in  of  new  parties,  and  the  joinder  of  different  causes 
of  action  between  the  necessary  parties  with  a  view  to  the  complete 
determination  of  the  whole  controversy ;  (d)  the  adjustment  of  the 
relief  according  to  the  substantive  rights,  ploded  and  proven  of  all 
the  {«rties  before  the  court,  and  of  each  of  them  be  they  few  or 
many.** 

'llie  New  Yorii  Code  of  1848  was  experimental,  and  hastily 
adopted,  but  succeeded  in  giving  the  impulse  to  the  reform  move- 
ment which  swept  over  the  United  States  and  the  Empire  of  Great 
Britain.  Final  results  have  nowhere  been  reached,  thoogh  England 
acting  with  delibeiation  and  bearing  in  mind  the  results  obtained 
by  the  American  Codes  and  noting  their  shortoomings,  has  wroogbt 
perhaps  more  lastingly  than  they.  Mt.  Hepburn  has  pointed  out 
the  dicainible  coorK  of  future  development,  and  has  placed  tlie 
whole  subject  upon  a  scientific  basis.  M.  M^^  Jr. 
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AvoMAijEs  AXD  CURIOSITIES  OF  MrDic'iNE.  Being  in  Enc)'clo- 
pedic  CoUectton  of  Rare  and  Extraordinary  cases,  and  of  the 
flMMt  Striking  Instances  of  Abnormity  in  all  Kranches  of  Medicine 
and  Surgery,  derived  from  An  Exhaasttve  Rescarrh  of  Medical 
Liteiatuie,  from  its  Origin  to  the  Present  Day,  Abstracted, 
Claanfied,  Annotated,  and  Indexed.  Ky  (tEDRuE  M.  Gould, 
A. M.,  M. n. ,  and  Walter  L.  P\le,  A. M. ,  M.  1).  Philadelphia : 
W.  a  Saundeis.     1897. 

"It  seems  a  curioos  &ct,'*  says  the  preface,  "that  .there  has 
never  been  any  systematic  gathering  of  medical  curiosities.  .  .  .'I*he 
Ibivlying  volume  apfiears  to  be  the  fiist  thorough  attempt  to  classify 
and  epitomise  the  literature  of  this  nature.  It  has  been  our  purpose 
to  briefly  soramarise  and  to  arrange  in  order  the  records  of  the 
most  curioos,  biiarre,  and  abnormal  cases  that  are  found  in  medical 
litentme  of  all  ages  and  all  languages — tLthanmattfgra/^ia  medua^^^ 
This  worit  is  evidently  the  result  of  a  vast  amount  of  research, 
"medical  literature  of  all  ages  and  all  bngiiages  having  been 
caiduUy  scaiched."  The  authors  have  included,  as  a  rule,  only 
inch  cases,  anonaloos  in  general  or  special  points,  as  they  believe 
to  be  anthentic,  and  show  considerable  dtKrimination  in  detcrmin- 
iqg  the  credibility  of  the  various  alleged  abnormities.  Obviously 
Mch  a  work  has  ita  value  from  the  medico-legal  point  of  view, 
cqiecially  where,  aa  here,  the  contents  are  systematically  arranged, 
nd  there  is  ia  additioo  to  a  general  index,  containing  numerous 
ciwmjfei(OMCi  to  the  aabicct  discnsscd,  a  convenient  bibliographical 
lades  and  a  Table  of  Contents.  The  work  contains  968  pages,  54 
«f  which  are  detoted  to  the  Indexes^  and  is  pcofusely  illustrated. 
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DONATIO  MORTIS  CAUSA  OF  ONES 
OWN  CHECK. 

II.  Ckieks  am  FarticMiar  Funds.  Where  a  merchant  gives 
a  diaft  or  bill  of  exchange,  it  is  founded  more  or  less  on  his 
general  credit  This  is  so,  even  though  the  drawee  may  be 
possessed  of  funds  or  property  of  the  drawer.  The  draft  is 
not  good  against  the  drawee  until  accepted. 

An  order,  on  the  other  hand,  is  addressed  uith  respect  to  a 
particular  fund  or  indebtedness,  and  derives  no  force  from  the 
diawer's  general  responsibility.  Excepting  as  modified  by 
fights  of  innocent  third  parties  who  have  given  prior  notice,  it 
is  valid,  although  the  drawee  has  not  been  notified,  or  though 
he  refuses  to  accept  it' 

■  Tlie  optnioD  of  Kent  Jm  in  Cmger  v,  Armttfong,  3  John.  Cm.  S,  8,  is 
rafemd  to  in  this  eonnectkm :  '*  Checks  are,  ■ubfUotUlly,  the 
m  iatead  b(U%  sad  are  ncgoUshle  like  inland  bills  payable  to 
(ChHty,  i6k  17,  I09k  ei  ^uim,)  Lord  Kenjon,  io  a  late  caw 
(Bochm  and  olhtn  v.  Steriing  and  other%  7  Term  Rep.  423)  laid,  be  wm 
Mlia6od  tlMfC  was  so  distinction  between  checka  and  bills ;  and  in  that 
case  the  check  was  declared  npon  aa  a  bill  of  emchange,  and  lo  it  waa, 
idao.  in  the  case  of  Grant  r.  Vangfaan,  3  Barr.  1516,  i  Bl.  Rep.  485,  in 
wUeh  U  is  called  a  "cash  note  or  UU.** 

The  qneatioo  before  Judge  Kent  waa  whether  the  check-holder  was 
I  to  exereiee  proper  diligence  in  prmrntiiiK  the  ch«*ck  to  the  tmnk. 
And  lee  Marker  r.  Andemtw.  it  Wcn«l   .  N   \  )  \7i.  i.S;q 
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It  is  decided  by  a  preponderance  of  authority  that  an  ordin- 
ary bank  check  is  not  an  assignment,  cither  at  law  or  in  equity. 
I  )ra\vn  on  an  active,  changing  account  which  ib  large  one  day 
and,  perhaps,  small  the  next,  the  check  cannot  be  regarded  as 
addrcs*$ed  to  any  particular  fund,  and  it  is  therefore  more  a 
promise  that  the  check  shall  be  honored  when  presented  than 
that  any  certain  funds  sliall  respond  to  it  Moreover,  a  check- 
holder  has  no  status  against  the  bank,  because  the  bank  did 
not  contract  with  him.  and  it  shall  not  be  held  on  a  contract 
into  which  it  did  not  enter.  A  bank,  like  any  other  debtor, 
assumes  but  the  one  responsibility,  to  the  depositor;  and 
cunni>t  be  exposed  to  as  many  suits  as  there  are  checks 
ag.iinst  the  deposit.  This  is  a  reason  which  regards  rather 
the  liank  than  the  drawer  of  the  check.  Where  the  bank 
account  has  ceased  to  be  an  active  one,  the  safety  of  the 
banking;  business  does  not  require  that  the  check  shall  be 
<I<-nicd  any  force  as  an  assignment ;  and  if,  in  lucha  case, 
at  least,  it  appear  that  the  intention  was  to  transfer  either 
the  deposit  or  even  a  part  of  it,  equity  will  recognize  the 
assignment. 

There  have  been  quite  a  number  of  adjudications  to  this 
cnfcct.  and  they  have  just  received  the  confirmation  and  sup- 
port of  the  Supreme  Court  of  the  United  States,  in  Fourth 
Street  Bank  v.  YarMey,  165  U.  S.  634.  The  Keystone 
National  Bank  of  Philadelphia  applied  to  the  Fourth  Street 
liank  for  $25,000  of  gold  certificates,  for  which  the  Keystone 
liank  was  to  give  its  check  against  its  reserve  account  in  the 
Tradesmen's  National  Bank  of  New  York  City.  The  two 
banks,  although  located  in  the  same  city,  had  had  no  com- 
mercial transactions  between  each  other,  and  in  that  respect  had 
bc^n  strangers  to  each  other.  The  application  was  explained 
by  the  statement  by  the  Keystone  Bank  to  the  Fourth  Street 
Bank  that  the  Keystone  owed  a  balance  at  the  clearing-house 
which  it  could  not  meet  because  its  funds  were  in  the  Gty  of 
New  York ;  and  the  Keystone  Bank  exhibited  a  memorandum 
showing  the  amount  of  its  credit  with  the  Tradesmen's  Bank 
to  be  in  the  neighborhood  of  $27,000.  The  certiiicates 
applied  for  were  given  and  the  Keystone's  check   on  the 
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Tradesmen's  Rank  for  $25,000  was  delivered  to  the  Fourth 
Street  Bank.  The  check  was  forwarded  at  once,  and  was 
presented  at  the  Tradesmen's  Bank  on  the  following  morning. 
when  payment  was  refused  on  the  ground  that  there  were  not 
funds  to  the  amount  of  the  check.  Later  in  the  day,  the  Key- 
stone Bank  was  closed  by  Government.  At  the  time  of  the 
presentment  of  the  check,  the  Keystone  had  with  the  Trades- 
men's Bank  $19,725.62  in  cash,  and  collection  items  amount- 
ing to  $7181.70,  in  all  $26,907.32.  Of  this  amount,  SI 8.- 
056.2 1  had  been  remitted  by  the  Keystone  Bank  on  the  day 
previous.  Mr.  Justice  White  said :  *'  Had  the  transaction  been 
an  ordinary  one,  that  of  a  time  or  even  demand  loan  made  with 
a  person  in  good  credit  in  the  line  of  its  business,  and  not.  as 
it  was,  an  extraordinary  transaction,  we  might  well  presuppose 
that  It  was  the  expectation  of  the  Fourth  Street  Ikuik  that  the 
borrower  should  merely  have  on  hand  with  the  Tradesmen's 
Bank  when  the  check  %vas  presented  a  sufficient  amount  to 
pay  it.  But  the  Keystone  Bank,  in  disclosing  its  hazardous 
situation  and  indicating  the  specific  fund  dedicated  to  the  pay- 
ment of  the  solicited  accommodations,  did  not  represent  that 
it  expected  to  further  check  against  the  Tradesmen's  Bank 
bdbrc  the  check  which  it  proposed  to  give  might  be  presented. 
The  statements  made  clearly  implied  to  the  contrary,  exhibit- 
ing as  they  did  the  embarrassment  of  the  borrowing  bank, 
arising  from  the  need  of  available  cash  to  meet  its  clearings, 
and  proposing  a  transaction  by  which  the  Fourth  Street  Bank 
would  obtain  from  a  bank,  but  a  few  hours  distant,  the  prompt 
and  certain  payment  of  its  advance."  The  court  accordingly 
held  that  the  intention  of  the  parties  was  tliat  the  check, 
akhottgh  drawn  generally,  should  be  paid  out  of  a  particular 
fund ;  and  that  it  must  therefore  be  treated  as  though  an  order 
for  payment  out  of  a  specific,  designated  amount.  The 
Fourth  Street  Bank  accordingly  was  held  by  a  divided  court, 
to  be  entitled  to  demand  the  full  amount  of  $25,000  from  the 
receiver  of  the  Keystone  Bank,  to  whom  the  amount  had 
been  pakl  by  the  Tradesmen's  Bank. 

The  citatkNis  by  Mr.  Justice  White  fully  sustain  the  prtn- 
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check  shall  operate  as  an  equitable  assignment  of  a  specific 
fund,  it  shall  work  such  eflcct. 

RUUy  V.  Pkimx  Bank,  83  N.  Y.  3 18,  was  as  follows :  "  The 
Phcnix  liank,  prior  to  May  20,  1861,  was  the  correspondent 
in  the  city  of  New  York  of  the  Bank  of  Georgetown,  a  bank* 
ing  corporation  located  at  Georgetown,  South  Carolina ;  and 
on  that  date  there  viias  on  its  books  a  credit  to  the  Bank  of 
Georgetown  to  the  amount  of  about  5i8,cxx>,  derived  from 
deposits  and  collections,  which  sum  was  then  owing  by  the 
Phcnix  Bank  to  the  Bank  of  Georgetown.  The  plainti/T  was  a 
resident  of  Georgetown,  and  had  dealings  with  the  Bank  of 
Georgetown.  He  was  examined  on  the  trial  as  a  witness  in 
his  own  behalf,  and  testified  in  substance  that  on  the  day  when 
the  check  was  dated,  the  president  of  the  bank  stated  to  him 
that  the  bank  had  a  claim  of  $17,000  or  $18,000  against  the 
Phenix  Bank,  and  oflered  to  sell  it  to  the  plaintiflT,  stating  as  a 
reason,  that  he,  the  president,  was  afraid  it  might  be  lost  during 
the  war,  and  that  he  was  unwilling  to  carry  the  risk ;  that  the 
plaintifToflercd  to  purchase  the  claim  at  fi^  cents  on  the  dolbr, 
which  offer  was  declined,  and  the  president  then  ofifered  to  sell  it 
for  Southern  bank  bilb  at  par ;  that  the  plaintiflf  then  oflered,  if 
the  bank  would  divide  tlie  claim,  to  purchase  $10,000  of  it, 
upon  the  terms  proposed,  which  ofTer  was  accepted,  and  the 
plaintiflf  thereupon  paid  the  510,000;  that  the  questkm  arose 
as  to  what  kind  of  a  transfer  should  be  given,  and  the  presi- 
dent of  the  bank  said  he  would  give  the  plaintiflf  an  order  00 
the  Phenix  Bank  for  the  amount,  and  thereupon  gave  the 
plaintiflf  the  check  before  referred  to,  and  this  completed  the 
transaction  between  the  plaintiflf  and  the  Bank  of  Georgetown." 
HM^  an  assignment  enforoeable  against  the  Phcnix  Bank  for 
the  amount  of  the  check. 

Rhtcy  V.  Phemx  Bank  was  followed  by  Coates  v.  FIrsi  Nat, 
Bamk,  91  N.  Y.  26.  The  Emporia  Bank  claimed  to  be 
entitled  to  a  part  of  a  balance  of  a  deposit,  under  the  follow- 
ing  circumstances :  The  Mastin  Bank  had  deposits  with  Don- 
ncll.  Lawson  &  Co..  in  New  York  city.  There  had  been  a 
custom  between  the  various  parties  by  which  the  Mastin  Bank 

•ff .  iLl  ^  .1..^..  :«^  ^.«.i:<.   •-.  I •_ r. 1   » «.    j; *_.• 
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to  the  name  of  the  Emporia  Bank.    On  the  occasion  in  ques- 
tion, being  indebted  to  the  Emporia  Bank,  the  Mastin  Bank 
was  requested  to  transfer  on  account  thereof  S5000  of  the 
funds  to  tlie  credit  of  the  Mastin  Bank  with  Donncll,  Lawson 
&  Co.    They  replied  that  they  would,  and  at  once  charged 
the  Emporia  Bank  and  credited  themselves  with  the  amount, 
and  on  the  same  day  by  letter  informed  the  Emporia  liank 
that  this  had  been  done ;  and  by  letter  they  also  notified  Don- 
ndl,  Lawson  &  Co.,  to  credit  the  account  of  the  Emporia 
Bamk  with  the  sum  named.     The  Emporia  Bank  also  gave  the 
Mastin  Bank  credit  for  the  amount    These  facts  were  held  to 
constitute  an  agieement  estopping  the  one  bank  from  saying 
the  deposit  had  not  been  transferred  to  the  amount  of  S5000, 
^d  estopping  the  othet  bank  to  deny  an  extinguishment  of 
the  indebtedness.    "Written  out,  the  contract  indicated  by 
the  bank  entries  and  the  correspondence  is  one  of  assignment 
of  so  much  of  the  credit  or  funds  then  to  its  credit  with  Don- 
nelly Lawson  &  Co.,  to  the  Emporia  Bank,  and  a  di«{charge  of 
a  debt  due  by  it  to  that  bank.    The  whole  was  completed  the 
moment  the  letter  of  the  Mastin  Bank  to  the  Emporia  Bank 
was  placed  in  the  post  office." 

In  Throop  Grain  Geatur  Co,  v.  Smith,  1 10  N.  Y.  83,  88,  it 
was  again  held  that  while  the  mere  delivery  to  a  third  person 
of  a  check  or  draft  drawn  by  a  creditor  upon  his  debtor  does 
not  cflect  a  legal  transfer  of  the  debt,  yet  an  equitable  assign- 
ment may  be  eflected  in  this  way  should  such  be  the  inten- 
tion. 

The  doctrine  of  these  cases  was  approved  in  First  Nat, 
Bamk  V.  Clark,  134  N.  Y.  368.  In  Gardwr  v.  National  City 
Bamk,  39  Ohio  St.  601,  "the  controversy  was  between  as- 
signees in  insolvency  and  the  owners  and  payees  of  a  check 
or  draft  made  by  the  insolvents.  The  assignees  in  insolvency 
were  held  to  stand  in  the  shoes  of  the  insolvent  debtors  and 
to  have  only  their  rights  in  the  premises,  and  it  was  adjudged 
that  parol  evidence  that  the  draft  was  for  the  exact  amount 
owing  by  the  drawers,  in  connection  with  other  (acts  appearing 
from  the  evidence,  sufficiently  established  the  intention  to 
transfer  the  property  in  the  fund  and  constituted  an  equitable 
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.risignmciit  thereof  good  as  against  the  general  creditors  of  the 
insolvent/* 

Reference  may  be  made,  also,  to  Nesmiih  v.  Drum,  8  W.  & 
S.  9 ;  FirU  Nai,  Bk,  v.  Gisk,  72  Pa.  St  13 ;  /rrmrrji  v.  Mofitt^ 
75  Pa.  St.  399;  Hempkiiiv.  Yerkes,  132  Pa.  St.  545 ;  T«^09^t 
Est.,  154  Pa.  St  183 ;  KingtimH  v.  Perkins,  105  Mass.  ill. 

The  cases  which  have  been  cited  above  are  cases  in  juris- 
dictions where  checks  given  in  ordinary  commercial  trans- 
actions are  held  not  to  constitute  equitable  assignments. 
They  show  that  even  in  those  jurisdictions  the  question  has 
been  held  to  be  one  of  intent  There  arc  very  strong  intima- 
tions in  Knglbh  cases  to  similar  eflcct,  which  are  recited  by 
Mr.  Justice  White,  in  his  opinion  in  the  Keystone  Bank  matter* 
Thus,  speaking  of  a  letter  forwarded  by  the  maker  of  a  check, 
%vhich  letter  it  was  contended  created  a  charge  in  (avor  of  the 
payxe,  Jessel,  M.  R.,  said :  "  You  can  have  no  charge  in 
ccfuity  without  an  intent  to  charge.'"  So  Vice  Chancellor 
lUcon  said,  in  respect  to  a  bill  of  exchange  for  the  exact 
amount  of  a  deposit,  that  whether  it  should  be  regarded  as  an 
equitable  assignment  or  not "  must  rest  on  evidence.'**  In 
Citiz€us'  Bank  v.  First  Nat,  Bank,  L.  R.  6  H.  L.  352,  there 
was  a  similar  dictum  of  strong  character  by  Lord  Chancellor 
Scltxirnc.  An  effort  was  made  in  that  case  to  establish  a  parol 
contract  that  certain  bills  of  exchange  should  be  paid  out  of  a 
specific  fund.  The  chancellor  said,  *'  Of  course,  if  proved,  it 
would  have  been  a  very  dear  case  of  contract  for  an  equitable 
aNsi;»nmcnt/' 

.Ml  the  decisions  and  dicta  that  have  been  narrated  are  but 
in  strict  accord  with  general  equitable  principles,  relative  to 
orders.  If  the  check  is  intended  by  the  parties  to  charge  a 
p.irticular  fund,  it  \^  then  an  order  rather  than  an  ordinary 
ciicck  or  draft,  and  as  such  the  authorities  in  regard  to  orders 
arc  directly  in  point.  Simmons  v.  Cincinnati  Sav'gs  Sacy,  31 
Ohio  St  457  (1877),  should  be  mentioned  as  inconsistent  with 
the  decisions  herein  narrated.  A  depositor  had  $300  in  the 
bank,  and  undertook  to  give  that  amount  by  giving  a  check 

*  Hopkinson  v*  Ponter,  L.  R.  19  Bq.  74- 

*  Sbaud  r.  Da  BoiMon,  L.  R.  iS  Bq.  S83. 
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for  the  sum.  It  was  hdd  that  the  gift  remained  incomplete 
until  the  check  was  either  paid  or  accepted ;  and  that  in  the 
absence  of  such  payment  or  acceptance,  the  death  of  the  drawer 
opentted,  as  against  the  payee,  as  a  rcx'ocation  of  the  check. 
See  to  same  effect,  AfaiUr  of  Smiiker,  30  Hun.  (N.  Y.)  632. 


III.  Orders,  The  rule  was  thus  announced  by  Lord 
Cottenhan :  "  In  equity,  an  order  given  b>'  a  debtor  to  his 
creditor  upon  a  third  person,  having  funds  of  the  debtor,  to  pay 
the  creditor  out  of  such  funds,  is  a  binding  equitable  assign- 
ment of  so  much  of  the  fund.*' '  The  rule  thus  sUtcd  it 
amply  sustained  by  the  authorities. 

The  leading  case  i^  Raw  v.  Dmcsoti,  1  Ves.  Sr.  332.  decided 
m  1749  by  LxHd  Hardwickc.  Tonson  and  Cowdcr>'  lent 
money  to  Gibson,  who  made  a  draft  on  Swinburn,  the  deputy 
of  Horace  Walpole,  viz. :  "  Out  of  the  money  due  to  me  from 
Horace  Walpole  out  of  the  Kxchequcr,  and  what  will  be  due 
at  Michaelmas,  pay  to  Tonson  ^^400,  and  to  Cowdcry  /200, 
value  received."  Gibson  became  bankrupt.  The  instrument 
recited  was  held  to  be  an  equitable  assignment  which  would 
prevail  against  the  assignees  in  bankruptcy.  Lx>rd  Hardwicke 
said:  "This  demand,  and  the  instrument  under  which  the 
defendants  claim,  is  not  a  bill  of  exch.inge.  but  a  draft ;  not  to 
pay  generally,  but  out  of  his  particular  fund,  which  creates  no 
personal  demand :  therefore  not  a  draft  on  personal  credit  to 
go  in  the  common  course  of  negotiation,  which  is  necessary 
to  bills  of  exchange,  by  draft  on  the  general  credit  of  the 
person  drawing,  the  drawee,  and  the  indorser,  without  refer- 
ence to  any  particular  fund.  ...  If  this  is  not  a  bill  of 
exchange,  nor  a  proceeding  on  the  personal  credit  of  Swin- 
burn or  Gibson,  it  is  a  credit  on  this  fund,  and  must  amount 
to  an  assignment  of  so  much  of  the  debt ;  and  though  the  law 
does  not  admit  an  assignment  of  a  ckau  in  ocHpm,  this  court 


■  This  «« la  tkt  iMlMuMma  ewe  ef  Burm  9.  CanraUMH  4  Myl.  &  Cr. 

Uadcrjftft  37  VkL.  i«73.  dt.  66.  1 15  W.  «ch  cijaltsbk  MigniDeiiU 
with  cipRM  vfiitBa  Botlcs  to  the  dcblor.  cie.,  ooarcy  tbe  legal  title,  Mb- 
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does ;  and  any  wofds  will  do,  no  particular  words  being  1 
sary  thereto." 

Ex  parte  Scutk,  Matter  tf  Row,  3  Swanst  Oi.  391,  was 
decided  by  Lord  Eldon,  in  1S18.  There  the  order  was  given 
by  a  trader  to  a  creditor,  directed  to  the  executor  of  the 
trader's  debtor.  The  trader  afterwards  became  bankrupt, 
before  the  order  was  paid.  Lord  Eldon  held  that  the  order 
was  an  equitable  assignment,  and  undisturbed  by  the  trader's, 
bankruptcy. 

In  Leti  V.  Morris.  4  Sim.  607  (1831),  a  builder  gave  to  tfte 
timber  merchant  who  was  to  supply  him  with  timber  for  tfte- 
work  an  order  upon  the  owners  for  whom  the  work  was  to  be 
done,  authorizing  payment  out  of  parts  of  various  instalments 
named,  the  timber  merchant's  ttoopt  to  be  a  discharge.  This 
was  held  to  be  an  equitable  assignment,  by  Shadwell,  V.  C 

In  Bttm  v.  Carvaika,  4  Myl.  &  G*.  690  (1S39),  before  Lord 
Cottenham,  one  Fortunato  had  in  the  first  instance  given  bills 
of  exchange  on  one  Rego,  in  Bahia.  Rego  refused  to  accept 
the  bills,  which  were  dishonored.  The  payees  wrote  to  For- 
tunato, expressing  their  surprise  and  concern,  and  requesting 
orders  to  Rego  to  deliver  to  them  goods  of  value  equivalent 
to  the  bills.  Fortunato  replied,  promising  to  ghre  the  desired 
orders,  and  he  wrote  also  to  Rego  directing  the  latter  to  deliver 
certain  goods  over  to  the  payees.  Before  the  delivery  of  the 
goods  pursuant  to  this  direction  Fortunato  fiuled.  It  was  held 
that  the  letters  to  the  payees  and  to  Rego  constituted  an 
equitable  assignment.  < 

In  Dipicek  v.  Hdmnwnd,  2  Smale  &  Giff.  141  (1854),  Ham-^ 
mond,  a  contractor,  engaged  in  work  upon  a  poor-house  and 
being  indebted  to  plaintiflT,  gave  the  plaintiflf  an  order  on  the 
governors  of  the  poor-house.  This  was  held  to  be  an  equitable 
assignment,  and  not  a  mere  order  requiring  a  stamp  under 
55  Geo.  in.  c.  184. 

Another  prominent  case  in  this  connection  is  Brke  v.  Smm^ 
ftistcr,  3  Q.  B.  D.  569,  deckled  in  1878,  by  the  Court  of 
Appeal.  There  a  ship-builder  gave  to  his  creditor,  the  plaintiC 
an  order  on  the  deibndant,  for  whom  he  was  constructing  a 
ship,  for  £xoo  out  of  moneys  due  or  to  become  due.    No- 
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moncj's  were  then  due  except  what  had  been  paid,  and  the 
defendant  refused  to  be  bound  by  the  order,  and  afterwards 
paid  all  the  balance  due  to  the  ship-builder.  It  was  held  that 
the  order  was  an  assignment  of  all  moneys  due  or  to  become 
due,  to  the  extent  of  ;f  too.* 

What  is  known  as  the  rule  in  DearU  v.  Hall,  3  Russ.  i 
(1823),  is  that  "  notice  is  necessary  to  perfect  the  title,  to  give 
a  complete  right  in  rem,  and  not  merely  a  right  as  against  him 
who  conveys  the  interest** ' 

This  notice  is  not  essential,  however,  except  to  priority.* 
And  even  as  to  that  it  was  held  not  essential,  where  it  was  im- 
practicable to  give  it,  in  the  case  of  an  order  affecting  a  ship 
at  sea.*  The  assent  of  the  depositary  or  debtor  is  not  neces- 
sary to  the  equitable  assignment.^ 

In  1873,  in  Ex  parte  ShcUardf  it  was  held  that  an  order  was 
not  an  equitable  assignment  where  not  accepted  and  where  for 
but  part  of  the  fund.  This  case  is  contrary  to  Brice  v.  Ban-^ 
misierj  and  has  been  otherwise  disapproved." 

A  mere  note  to  a  debtor,  asking  the  latter  to  pay  an  amount 
named  to  a  person  mentioned,  and  not  engaging  with  respect 
to  a  particular  fund,  b  not  an  equitable  assignment.*    A  letter 

■  Brett,  J.,  diawntcd.  The  case  of  Ex  parte  Skettard,  L.  R.  17  Bq.  109^ 
decided  in  1873,  by  Sirje*.  Baeoa,  C  J.,  was  diMpprored. 
'  Saell't  Bq.  (9th  Bd.)  96 ;  Jobnaon  r.  Cox,  16  Ch.  D.  57 '• 
'  Ferqiibar  v,  Tofoato,  I3  Gr.  (Upper  Caoada),  189;  In  re  Pote't 
Tnatfl^  ajar.  N.  &  685;  ^'  Way's  Trusts,  5  New  Rep.  67.  And  sec 
Walker  v.  Bradford  Old  Bank,  la  Q.  B.  D.  511 ;  Rodick  v.  Gandell,  i  De 
G.  M.  &  G.  780;  Johastotie  v.  Cox,  16  Ch.  D.  571 ;  Presbfield*s  Trust,  11 
CIl  D.  198 ;  Ncwmaa  v.  Newman,  a8  Ch.  D.  674 ;  Buller  i'.  Plnnkett,  t 
J.  &  H.  441. 

•  Peltham  r.  Clark,  1  D.  G.  Ik  Sm.  307  ( 1847). 

*  Farqnhar  r.  Toronto,  la  Grant,  189:  Yeatcs  v,  Grouls,  1  Vcs.  Jr.  a85 ; 
Harding  v,  Harding,  17  Q.  B.  D.  446 ;  Brioe  r.  Bannister,  3  Q.  B.  D.  369. 
And  see  Greenwny  v.  Atkinson,  39  W.  R.  560 ;  Ex  parte  South,  3  Swan. 
J91 ;  Lett  V,  Morris,  4  Sim.  607 ;  Peieival  v.  Dunn,  39  Ch.  D.  138. 

*L.  R.  17  Eq.  109.  'Ante. 

•Bnck  V,  Robson,  3  Q-  B.  D.  686  (1878). 

•Perdval  R  Dunn,  a9Ch.  D.  ia8  (1K85) ;  Watson  i\  Dnke  of  Welling- 
ton, 1  Rnas.  &  Uyl.  60a  ( 1830) ;  Ex  parte  Hall,  to  Ch.  D.  613  ( 1878). 

A  mere  letter  to  a  drpo«itDry.  not  conunuoicatcd  to  the  person  in* 
tended  to  receive  the  money,  is  not  an  assignment :  Morrell  t*.  Woouen, 
16  n^Av.  1 07. 
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to  a  tenant  to  pay  a  sum  named  to  a  third  person  is  not 
cnou<^h ;  and  as  rent  in  an  interest  in  land  under  the  English 
Statute  of  Frauds,  the  court  there  will  not  receive  parol  evi- 
dence to  connect  such  a  letter  with  the  fund  or  amount  due 
by  the  tcniuit 

Nor  15  a  direction  to  the  writer's  agent  to  receive  money 
due  by  a  debtor  and  to  pay  it  over  to  a  creditor  an  equitable 
assignment,  although  said  agent  promises  the  said  creditor  to 
carry  out  the  instruction.  An  order  on  a  debtor,  and  an 
authority  to  some  one  else,  are  essentially  different  tilings.' 

The  foregoing  order  cases  are  English ;  but  this  is  merely 
beciuiie  it  happened  to  be  more  convenient  at  the  time  to  get 
them,  and  not  because  American  cases  are  not  to  the  same 
effect  and  equally  accessible.' 

IV.  Gifis  of  Donor* s  own  Check,  All  the  foregoing  long 
discussion  is  very  pertinent  to  the  question  propounded  at  the 
outset,  namely,  whether  a  delivery  of  donor's  own  check  may 
constitute  a  valid  donatio  tnortis  cansa.  On  principle,  it  seems 
clear  that  such  a  gift  is  valid.  A  donatio  mortis  causa,  to  be 
valid  at  all,  must  be  made  under  dreumstanoes  which  relieve 
the  court  from  doubt  whether  such  a  gift  was  intended  and 
actually  took  place.  This  necessity  of  clear  proof  exists  where 
the  gift  is  of  keys,  bonds,  mortgages,  notes  of  third  persons, 
or  of  whatsoever  it  may  be.  Where  there  is  the  likelihood  of 
fraud,  no  donation  mortis  causa  is  allowed.  The  prooC  must  be 
clear  and  satisfactory.  The  gift  must  be  made  under  circum- 
stances which  create  in  the  donor  the  apprehension  of  an 
impending  death.  Some  exceptional  cases  might  exist  where  a 
merchant  might  be  carrying  on  his  business  while  in  constant 
peril ;  but  the  ordinary  gift  mortis  causa  is  by  a  man  confined 
to  his  bed  by  severe  illness,  at  a  time  when  it  would  be  folly  to 
term  his  bank  account  a  "  current "  account,  to  quote  the  term 
used  by  an  English  judge.  Such  a  donor  regards  his  account 
as  fixed,  and  his  check  as  drawn  on  a  particular  fund  and  not  on 

*  Rodicli  V.  OradcU.  i  Dc  O.  M.  &  G.  7«3  (i«5l). 

*  There  it  an  excellent  nriew  of  the  Ameriou  cues  in  Pamcroy's  Bq. 
Jar.  I  laSo.  gi  Uf, 
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4)^^'^'^  credit.     It  is  impossible  for  us  to  assume  that  he 

it  n^^    ^^  check  as  addressed  on  hts  gcnefal  credit,  for  tlien 

ttjlj^L*^  be  in  the  nature  of  a  promise.     A  promise  cannot  be 

Cci^l^^***Hi.    If  the  check  on  the  bank  is  not  good,  the  donor 

Aciiyg^^    ^  cloes  not  mean  that  his  general  estate  shall  com- 

pitHst^^    "^t"  it.    On  the  contrary,  he  thinks  he  is  making  a 

ca»^^  *     ^^sh  gift.     He  knows  that  his  bank  account  has 

fcmn^  ^'^  ^^  an  active  one,  and  regards  the  check  as  trans- 

We  ft^^   ^Uttch  of  it  as  tlie  check  calls  for, 
^^  %^^^^t  then  hold  that  it  is  the  intent  of  the  donor  that  his 
**'**«-^^^l  work  an  immediate  assignment  by  way  of  donatio 


^  *'^^^^^^'*    "^^  ^^  ^^  opinion  of  Ruggles.  J.,  in  the 

('•^Vv^^^lc  case  of  //ivrir  v.  C/arJt,  3  Com.  (N,  Y.)  93 

^^  \ie  expressly  distinguished  a  check  from  a  draft  in  a 

^V^^^^    of  gift  Mortis  causa,  and  intimated  tltat  a  different 

N^ji^  might  be  made  concerning  gifts  fuortis  causa  of  donor's 

^^r^  from  what  the  court  then  made  in  respect  to  a  gift  of  a 

^1  of  exchangee. 

The  question  does  not  seem  to  have  arisen  in  the  American 
Supreme  Courts.  There  are  a  few  iiicta  favorable  to  the 
uphokJing  of  such  a  gift  mortis  causa.  Besides  Harris  v. 
Qark,  just  mentioned,  see  Goarlty  v.  LMisembi,i(Ur^  5 1  PSa.  St 
345 ;  Rkodis  \.  Ckilds^  64  Fi.  St.  18.  Simmons  v.  Cincinnati 
Sav*gs  Soey,  31  Ohu>  St.  457,  stated  supra,  is  somewhat 
obscure,  in  this  connection.  If  pertinent  here,  it  is  adverse  to 
the  theory  of  an  assignment  In  Matter  tf  Smit/icr,  30  Hun. 
(N.  Y.)  632,  the  gift  mortis  causa  by  donor's  check  was  held 
invalid,  in  one  of  the  departmental  courts. 

In  England,  the  question  has  been  before  the  courts  a 

number  of  times.    At  first,  it  was  held  that  such  a  donation 

mortis  causa  is  valid.     Afterwards,  one  or  two  judges  in 

courts  of  the  fint  instance  have  held  that  there  is  no  validity 

cither  at  law  or  in  equity  in  such  a  gift.     Lately,  Lord  Lind- 

ky  intiniates  that  he  is  dissatisfied  with  the  rulings  in  the 

cases  denying  that  such  gifb  can  be  made ;  and  the  principles 

cMabiichcd  or  rather  confirmed  m  the  case  before  him  are 

itiofigly  in  fimir  of  the  gifts :  Re  Diiion,  Dujfin  v.  Dufin,  44 

Ch.  D.  76  (1890). 
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Lawsom  v.  LawsoH,  i  P.  Wms.  439,  1718,  was  decided  by 
the  Master  of  the  Rolls,  in  1718.  The  reporter  thus  states 
the  (acts :  "  The  testator  being  languishing  upon  his  death-bed, 
drew  a  bill  upon  a  goldsmith  to  pay  ;f  100  to  his  wife,  to  buy 
her  mourning  and  to  maintain  her  until  her  Ufe-rent  (meaning 
her  jointure)  should  become  due,  and  soon  afterwards,  (viz., 
about  seventeen  days  after  the  drawing  of  the  bill)  the  testator 
died.*'  The  court  at  fii-st  held  that  the  testator's  ordering  the 
goldsmith  to  pay  j^  100  to  his  wile  was  but  an  authority,  and 
determined  by  the  testator's  death.  Afterwards,  the  Master 
of  the  Rolls  delivered  his  opinion  solemnly,  and  held  the  bill 
good,  and  to  operate  as  an  appointment,  although,  if  the  wife 
liad  received  it  during  the  husband's  lifetime,  it  would  have 
been  liable  to  some  dispute ;  even  then,  he  inclined  to  think 
that  she  should  have  kept  it;  that  being  for  mourning,  it 
might  operate  like  a  direction  given  by  the  testator  touching 
his  funeral,  which  ought  to  be  observed,  though  not  in  the 
will.  An  extravagant  gift,  the  chancellor  ought  not  to  make 
good,  but  the  gifts  here  were  but  £2C30  whereas  the  personal 
estate  amounted  to  £%ooo. 

This  case  of  Lawson  v.  Ztfuvmr,  is  one  which  has  been 
hemmed  over  and  looked  askant  at  Just  why,  it  b  hard  to 
say,  unless  we  dare  to  assume  that  it  has  not  really  been  read 
and  considered,  which  of  course  we  cannot  do;  but  such  has 
been  its  reception  of  late.  It  is  for  us  to  jog  along,  neverthe- 
less, seeking  to  keep  the  path  we  believe  it  unerringly  points 
out. 

Tatiw.  Hubert,  2  Ves.  Jr.  1 11,  1793.  Here  Lord  Chan- 
cellor Loughborough  had  before  him  the  case  of  a  common 
check  on  a  banker,  intended  to  effect  a  gift  inUr  vhat.  He 
held  that  such  a  gift  could  not  be  regarded  as  an  "  appoint- 
ment *'  He  referred  to  Lawson  v.  Lawson,  supra,  and  lamented 
tlie  inaccuracy  of  the  report  in  Peere  Williams ;  which  in  one 
part  attributes  as  the  ground  of  decision  the  assumption  that 
the  bill  there  was  an  appointment ;  and  which  again  lays  stress 
on  its  being  for  mourning.  He  goes  on  to  say,  speaking  (irrt 
of  Laru'soH  v.  Lmcson :  ••  Taking  the  whole  bill  together,  it  is 
:in  ;ip|)otntmmt  of  the  money  in  the  banker's  hands  to  the 
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****^  of  jf  100  for  the  particular  purpose  expressed  in  a  written 

^PP«nti»i^nt;  which  b  a  purpose,  that  necessarily  supposes 

^<teatli.    Therefore  that  case  is  perfectly  well  decided.    But 

"■pon  tH^f  decision  I  cannot  say,  that  in  all  events  drawing  a 

^«  not^  upon  a  banker  is  an  appointment  of  the  money  in 

wnds.    Suppose  I  was  to  apply  that  idea  of  an  appoint- 

"**"*•  ^His  is  to  take  eflfect  presently,  and  has  no  relation  to  his 

!J|?^  The  plaintiflf  might   have  received   it   immediately. 

«ere  i^     ^^  reference  at  all  to  the  case  of  her  surx-iving  him. 

^'^'^^  *%ot  appointed  under  such  circumstances,  that  it  could 

1^  **^c^   effect  but  in  case  of  his  death ;  but  it  is  stronger  in 

fe'-i.'*^*  ticular  case,  as  by  the  evidence  it  was  given,  and 

^'^    St^\ren  .  .  .  ."    The  transaction  before  him  being  one 


tf,  could  not  be  interpreted  as  meaning  to  effectuate 
****Swnent  as  against  his  executor,  and  could  only  be 
^^*^^^^  *d  «n  the  light  of  a  promise ;  for  certainly  he  did  not 
^^  ^*3^  giving  the  check  to  make  an  assignment  good  against 
T^^J^*^  Lord  Loughborough  decided,  therefore,  that  the 
j*^*^^**^  the  case  before  him  was  rendered  void  by  the  intended 
^1^/^*^  death.  The  reasoning  of  Lord  Loughborough  has 
ij^^  '"^^'^caeived  with  the  same  suspidon  which  some  would  cast 
jj^^  ^  ^WMM  v.  Lawsou.  Yet  it  is  very  clear  that  he  was 
_*^^  a  distinctkni  between  gifts  mortis  camsa  and  gifts  inter 
1  would  infer  an  intent  to  make  an  assignment  in  the 
of  gifts  where  he  would  refuse  to  impute  such  an 
^^^T^  ^^i  a  transaction  inhr  twos.  We  can  certainly  approve  of 
J.  •"■^^iiiction  he  makes  even  though  we  may  not  care  to  adopt 
^  ^^^^boning  in  its  entirety.  An  intent  to  make  assignment 
1^      ^«<^Qed  account  or  of  a  part  of  it  is  more  easily  inferred  than 

^.    **^tcnt  to  assign  part  of  a  "  current "  or  active  account. 

1^^**^«  V.  PMefuit,  I  Cr.  M.  &  R.  798,  at  808  (1835). 

^  ^^^^'^^  a  case  where  plaintifT  endeavored  to  hold  defendant 

f^^   ^^dorBementofa  hill  of  exchange.    Lord  Abinger  said : 

K^.>  ^     xnan  ghre  money  as  a  gratuity,  it  cannot  be  recovered 

to «L^^^*"**  the  ad  is  complete;  yet  a  man  who  promises 

^^^^'^^  money  cannot  be  sued  on  such  promise ;  and  if  so,  I 

'^^^^  ««e  how  9L  promise  in  writing  not  under  seal  can  have 

"^   ^*Kling  eflfect    The  law  makes  no  diflference  between 
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such  a  promise  and  a  vcriial  one.  There  is  the  same  distinc- 
tion as  to  a  bill  of  exchange.  If  a  party  gives  to  another  a 
nci;otiablc  instrument,  on  which  other  parties  are  liable,  the 
man  who  makes  the  gift  cannot  recover  the  bill  back,  and  the 
man  to  whom  the  bill  is  given  may  recover  against  the  other 
parties  on  the  bill ;  but  it  is  a  veiy  diflerent  question,  whether 
the  giver  binds  himself  by  the  indorsement,  so  as  to  make 
himself  liable  thereupon  to  the  person  to  whom  he  gives  it*' 

Btmts  V.  Eitis,  17  Beav.  121  (1853).  Affirmed  on  appeal, 
4  De  G.  M.  &  G.  249  (1853).  This  was  a  case  of  domain 
mttrtis  camsa.  The  decedent  gave  his  wife  a  check  for  £\ooa. 
Afterwards,  because  the  check  was  crossed  and  it  was  feared 
that  the  bank  might  not  pay  it  over  the  counter,  the  check 
was  exchanged  for  a  friend's  check,  which  was  likewise 
crossed  and  which  was  post-dated.  The  donor's  check  so 
given  to  the  friend  was  cashed ;  but  the  crossing  and  post* 
dating  of  tlie  friend's  check  prevented  its  being  paid.  The 
donor  died,  and  subsequently  the  friend  gave  the  donee 
another  check,  which  was  paid.  It  was  held  that  there  had 
been  a  valid  gift  morHs  causa ;  that  the  friend  received  the 
donor's  check  as  agent  for  the  donee,  and  that  when  it  was 
cashed  the  money  was  actually  received  on  behalf  of  the 
donee  and  before  the  donor's  death. 

//ruitt  V.  Aorr,  L.  R.  6  Eq.  198  (1868).  This  case  was 
decided  by  Lord  Romilly,  Master  of  the  Rolls.  It  was  a 
contest  between  two  charities,  and  was  not  carried  up.  Which- 
ever might  be  the  decision,  the  money  was  bound  to  go  to 
charity,  and  we  may  not  suppose  that  vigor  of  argument  and 
attention  which  ordinary  contests  excite.  Lord  Romilly  heU 
that  a  donor's  own  check  could  not  be  the  subject  of  a  gift 
marfis  causa  if  not  paid  or  presented  before  donor's  death. 

BrofM/cy  v.  Bnmtom,  L.  R.  6  Eq.  275  (1868).  This  was  a 
case  of  gift  iatir  vkws,  A  check  for  ^^200  was  given  by  A^ 
to  B.  It  was  presented  without  delay.  The  bankers  had 
sufficient  assets  of  A.,  but  refused  payment  because  they 
doubted  the  signature.  The  next  day  A.  died,  the  check  not 
having  been  pakL  Sir  John  Stuart,  Vice  Chancellor,  held  that 
there  had  been  a  complete  gift,  imUr  vivas,  of  the  amount  of 


M«c_ckeck. 
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The  content  wa^  between  the  donee  and  the  ad- 


|ic,^^J^'**^v.i4//'/ji,  L,  R.  ID  Kq.  246  (1870).  The  check 
n^f^f^  ^^1^  have  been  suffiaent,  for  it  was  cashed,  and  the 
iiiijj^  ^^•^'^estcd,  before  donor's  death ;  but  the  gift  was  void 

Bt^jL^^    mortmain  law. 

dceie^  ^^    -5«*,  L.R.   13  Eq.  489  (1872).     This 'case  was 

C!>tate       ^^  Bacon,  Vice  Chancellor.     He  held  that  the  donor's 

Aass^,^^^^  Id  not  be  bound  by  donor's  delivery  of  check  and 

^^"^cir^^^^ « the  check  not  being  paid 'or  presented  before  the 

^^'^^  ^^^^atJi.    Tlierc  is  no  discussion  of  principfes ;  and  the 

*  ^fep^^  ^^^iiidy  rested  on  HcwUt  v,  Kaye,  supra,  and  on  Ames 

tttU^     ^^^  latter  having  respect  to  pass-books. 

and  ^'^^^^^'^  Pcane,  5  Ch.  D.  730  (i877>.     In  this  case,  donor 

Italy*   "^^^^*^  were  English  people  resident  in  Sin  Rcmo,  in 

Vie^i)^         ^^cfc  they  had  gone  for  the  benefit  of  the  donor's 

J  hi*       <^^     ^The  donor,  seeing  that  he  was  not  going  to  recover 

sf^^    ^    Wiess,  gave  two  checks  to  his  wife,  payable  to  her 

V^*         Z^^  if 3  50  altogether,  and  drawn  on  his  bonk  in  Eng- 

\i)!iK^^  VJ  ^  checks  were  deposited  to  the  wife's  account,  in  an 

^    V      ^^nk.     She  drew  upon  them,  and  pakl  debts  of  her 

I  out  of  the  money.    One  of  the  chocks  was  long  in 


^0^ng  to  England — some  two  months,  and  a  few  days  be- 
^^  cither  one  reached  the  donor's  bank  the  donor  died. 
Iifalins,  Vice  Chancdfor,  held  that  the  checks  constituted 
good  donations  mortis  causa,  and  for  two  reasons.  First, 
'*  these  checks  are  payable  to  order ;  and  it  is  clear  that  the 
testator  knew  that  they  could  not  be  presented  for  paynnent 
cither  on  the  day  they  were  diawn  or  on  the  subsequent  day. 
I  must  attribute  to  him  the  knowledge  that  the  check  u-ould 
not  be  pakl  for  some  time,  and  on  that  ground  I  come  to  the 
oondusMQ  that  this  case  differs  from  the  other  cases  of 
checks."  The  second  reason  wit  that  the  checks  had  been 
actuafly  dealt  with  for  value.  The  Vice  Chancellor  continued : 
"But  I  have  also  the  dedsfoo  of  Lord  Loughborough  in 
Taier.  Hubert,  2  WcB.  ili.  He  there  says:  'If  she  has  paid 
this  awaty  either  for  valuable  conskkratfon  or  in  discharging  a 
debt  of  her  own,  it  would  have  been  good' " 
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Austin  V.  Mead,  15  Ch.  D.  651  (1880).  In  this  case  the 
donor  held  a  deposit  note  for  ;C2700,  and  gave  a  seven  days* 
notice  to  the  bank  that  he  wnhed  to  withdraw  the  deposit 
Afterwards  the  donor  signed  a  form  of  check  which  was  on 
the  back  of  the  deposit  note:  "  Pay  self  or  bearer  £^coJ^ 
He  then  handed  the  note  to  the  donee,  and  before  the  seven 
days*  notice  had  expired,  he  died.  Fry,  J.,  held  that  the 
check  was  not  payable  until  after  the  date  when  the  intended 
donor  died. 

Ciewuni  V.  Ckftsman,  27  Ch.  D.  631  (1884).  In  this  case 
there  is  a  dietum  by  Chitty,  J.,  that  donor's  own  check  cannot 
form  the  subject  of  a  domatia  tmords  cmtsa, 

Dmffimv,DKjfiH,4^Ch.D.76{i9go).  This  is  the  first-men- 
tion we  find  of  the  question  m  an  appellate  court.  All  the 
check  cases  mentioned  above  were  before  courts  of  first 
instance.  In  Dufin  v.  Duffim  there  are  but  dicUi  merely. 
Cotton,  L.  J.,  seemed  to  think  that  donor's  check  could  not 
be  the  subject  of  gift  9n^£is  causa;  whereas  Lindley,  L.  J., 
said :  "  It  is  said  that  there  was  no  good  dmuOm  mortis  causa, 
because  a  man  cannot  make  such  a  gift  of  his  own  check.  I 
will  assume  that  to  be  correct,  though  I  think  it  may  some 
day  require  consideration.**  The  opinions  in  this  case  are  well 
considered,  and  sustain  and  enforce  the  doctrine  of  Lords 
Hardwicke  and  Eldon  that  if  donor  gives  up  the  means  of 
getting  at  possession,  such  delivery  supports  the  gift.  The 
court  held  that  a  deposit  note,  although  not  representing  the 
debt,  could  form  the  subject  of  a  gift  mctfis  causa. 

This  is  really  a  strong  case  in  favor  of  the  contention  that 
donor's  check  can  eflect  a  gift  mortis  causa. 

Porter  V.  Waish,  Irish  Rep.,  Ch.  D.  189s,  vol.  i,  384 
(1894).     In  this  case  there  is  a  bare  mention  of  the  question. 

The  foregoing  review  of  the  authorities  shows  that  both  in 
this  country  and  in  England  the  authorities  are  not  harmonious. 
It  may  be  urged  that  the  reasoning  in  the  carefully  considered 
case  of  Duffiu  v.  Duffiu,  In  n  DUhu^  44  Ch.  D.  76  (1890),  is 
strongly  in  line  with  Lamsam  v.  Lawsm,  where  such  a  gift  was 
upheld  by  Lord  Loughborough. 

Snelgrave  v.  Bmlcy,  3  Atk.  214,  and  the  great  case  of 


DONATIO   MORTIS   CAUSA  OP  ONES  OWN   CHECK.  305 

^fficLi  V.  Ehoct,  I   Bli.  N.  S.  497,  csUblishcd  the  principle 

^^  when  the  gift  was  one  mortis  causa,  if  the  ck>nor  delivered 

^  means  of  getting  at  the  possession,  the  gift  would  stand. 

^  check  SO  intended  by  the  parties  is  certainly  as  much  a 

'f^^ans  of  getting  at  possession  as  is  a  tally  stick,  an  unas- 

J^^ned  (at  law)  bond  or  mortgage,  unendorsed  note,  or  key 

^    -A  safe  deposit  vault,  especially  when  the  donor  has  two 

^^^ich  ke3rs  and  delivers  one.     In  TJiomas*s  Aiimr*s  v.  Lee,  89 

^w      ^.  1  (1892).  a  delivery  of  one  of  two  keys  to  a  safe  deposit 

^  ^ult,  the  other  having  been  placed  at  a  prior  date  with  a 

w/^tiend  as  a  precaution,  u-as  held  to  carry  a  gift  mifrtis  causa 

^  the  contents  of  the  box  in  the  bank. 
>w^     It  has  been  argued  against  the  validity  of  the  donor's  check, 
^^^here  he  dies  before  it  is  paid  or  presented,  that  it  is  revocable 
^\kI  he  may  recall  it  or  that  other  holders  of  checks  may  draw 
Wilt  the  whole  fund.     If  the  donor's  mind  is  unstable  and  not 
under  his  control,  no  gift,  whether  by  check  or  howsoever,  is 
good.     Moreover,  revocability  attaches  to  all  gifts  mortis  eansa. 
Without  that  attribute  no  transaction  can  be  a  donatio  mortis 
causa.     As  to  the  argument  that  other  checks  may  withdraw 
the  fund,  it  is  submitted  that  this  argument  contemplates  a 
sttate  of  &cts  contrary  to  conditions  surrounding  almost  all 
donations  mortis  causa,  which  are  usually  by  persons  of  ex- 
hausted vitality  whose  bank  accounts  have  ceased  to  be  **  cur- 
rent**    We  ought  certainly  to  say,  therefore,  that  a  check  so 
given  is  upon  a  designated  fund. 


Before  closing,  it  is  well  to  recall  here  the  observation  of 
Lord  Loughborough  in  Tate  v.  Hilbert,  2  Ves.  til.  He  said 
that  if  the  ck>nor*s  promissory  note  had  been  paid  away  for 
valuable  consideration  of  in  discharging  a  debt  of  the  donee, 
even  a  gift  of  the  donor's  own  note  would  be  good  because 
consummated  in  that  way ;  the  idea  evidently  bang  that  third 
persons'  rights  intervening  could  not  be  disturbed ;  and  the  gift 
obtaining  on  their  account  a  completion,  the  completion 
enured  even  to  donee's  benefit ;  because  the  gift  could  not  be 

mstiA  tt\  kr  Kr^h  »vM*iifMl  stnA  nnf  evivutad.      If  then  the  donn!! 
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of  the  check  should  dqxssit  it,  or  should  pay  it  away  for 
value,  the  gift  would  seem  to  be  good,  irrespective  of  the 
argument  heretofore  advanced.' 

IjtikerR  HetmtL 

April  IS.  1897. 


I  In  the  fonncr  part  of  thh  article,  it  was  laid  that  while  a  Mvingihbaiik 
book  did  not  repreaent  the  debt  in  a  legal  aeoae,  it  Ibnned  a  Talnabte 
mcana  of  "  getting  at  the  poaMMioa  "  of  the  depoait  In  thia  coBnectioa, 
ace  Farmers  6*  Meek,  Bank  ▼.  Bwa^,  1  Rawie  (P*,),  15a,  decided  in 
1839.  In  that  caae,  a  pUintiff  anlng  a  bank  for  the  amount  of  a  depodt 
waa  allowed  to  give  in  evidence  hia  bank-book  showing  the  depoait,  aa  aa 
adminaion  bjr  the  bank  that  it  had  leceived  the  amoont  of  the  entij. 

Reference  may  be  made  alao  to  Hottensiein  ▼.  KohUr^  37  Leg.  XbL 
(Pa. )  333,  and  to  HaUy  ▼.  QUdweU,  3  Milca,  (Phila.  Diatiict  Court),  334* 
In  these  caaea,  it  waa  held  that  bank-booka  are  inatmmenta  of  writing  fiv 
the  payment  of  money,  within  the  tenna  of  the  PannaylTania  Statnte^ 
providing  for  judgment  for  want  of  aa  affidavit  of  defence.  Over  agaiaat 
thcae  atanda  Walsh* t  Appeal,  tat  Pa.  177,  which,  after  all,  we  oaaaot  be 
aure  waa  meant  to  affect  ■avinc»ibaBk8  hooka  in  geneBaL  See  HtmpkWt 
Estate,  180  Pa.  87, 9>« 


THE  CASE  OF  THE  TRANS-MISSOURI  FREIGHT 
ASSOCIATION. 

The  impoftance  of  the  decision  of  a  court  of  justice  m.iy 
dqjcnd  cither  upon  the  principle  involved  in  the  decision,  or 
upon  the  practical  effect  of  the  decision  as  affecting  human 
life,  liberty  or  property  interests.  The  recent  decision  of 
the  Supreme  Court  of  the  United  States  is  of  wide  spread 
importance,  not  only  by  reason  of  the  principle  of  law 
involved  by  the  court,  but  because  the  enunciation  tliereof  may 
seriously  affect  the  value  of  securities  of  railways  in  the  United 
States.  Thb  dectston  was  rendered  in  the  caxe  of  the  Trans- 
Missouri  Freight  Association,  dedded  on  March  22,  1897. 
In  view  of  its  importance,  and  of  the  general  apprehension 
that  it  has  caused,  it  may  be  of  some  value  to  consider  carefully 
the  dedsaon,  not  only  as  to  that  which  was  actually  decided 
with  reference  to  the  fiicts  of  the  particular  case,  but  also  as  to 
the  principle  of  law,  which  will  determine  similar  cases  as  they 
may  arise  in  the  future.  If  the  principle  itself  be  of  impor- 
tance, s^fartwri,  is  it  so  when  declared  by  a  court,  the  breadth 
of  whose  jurisdiction  and  whose  personnel  entitle  any  decision 
thereof  to  the  utmost  respect 

The  fiicts  in  the  case  are  as  follows :  By  articles  of  agree- 
ment, dated  March  15,  1889,  fifteen  railroad  companies,  coni- 
petiton  for  the  freight,  traflk  in  that  part  of  the  United  States 
between  the  Mississippi  and  Missouri  Rivers  and  the  Pacific 
Ocean,  formed  an  association  called  the  Trans-Missouri 
Freight  Association.  The  articles  of  agreement  provided, 
tMUr  aUa^  that  the  parties  thereto  would  establish  and  main- 
tain such  rates,  rules,  and  regulations  on  freight  traffic  between 
competitive  points  as  a  committee  of  their  choosing  should 
fccommend  as  reasonable ;  that  these  rates,  rules,  and  regula- 
tions should  be  public ;  that  there  should  be  monthly  meetings 
of  the  association  composed  of  one  representative  from  each 
railroad  company ;  that  each  company  should  give  five  days* 
noCioe  before  each  monthly  meeting  of  every  reduction  of  rates 
or  «ieviation  from  the  rules  it  should  propose  to  make ;  that  it 
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would  advise  with  the  rq^rcscntativcs  of  the  other  members  at 
the  meeting  relative  to  the  proposed  motJification ;  that  it 
would  submit  the  question  of  its  proposed  action  to  a  vote  at 
that  meeting,  and  if  the  proposition  should  be  voted  down, 
that  it  would  then  give  ten  days*  notice  that  it  would  make 
the  modification,  notwithstanding  the  vote,  before  it  should 
put  the  proposed  change  in  effect,  and  that  no  member  would 
(hlsely  bill  any  freight,  or  bill  any  freight  at  a  wrong  classifica- 
tion :  and  that  any  member  could  withdraw  from  the  associa- 
tion on  a  notice  of  thirty  days.  The  articles  further  provided 
that  in  case  any  of  the  managers  of  the  lines,  parties  to  the 
a'^recmcnt,  should  fail  to  agree  upon  any  question  arising 
thereunder,  that  then  the  question  should  be  referred  to  an 
arbitration  board,  which  should  consist  of  three  members  of 
the  executive  board  of  the  Inter-^tate  Commerce  Railway 
Association,  provided,  however,  that  in  case  of  arbitration  in 
which  the  members  of  the  association  only  were  interested, 
that  they  might  by  unanimous  vote  substitute  a  special  board. 
In  other  words,  it  was  in  substance,  "  an  agreement  between 
the  corporations  by  which  a  uniform  classification  of  freight  is 
obtainc<I,  by  which  the  secret  undercutting  of  rates  is  sought 
to  be  avoided,  and  the  rates  as  stated  in  the  published  rate 
sl;cets,  and  which,  as  a  general  rule,  are  required  by  law  to  be 
filled  with  the  Inter-State  Commerce  Commission  or  secured 
against  arbitrary  and  sudden  changes/" 

On  January  6,  1892,  the  United  States  Attorney  for  the 
District  of  Kansas,  under  the  direction  of  the  Attomey- 
(fcneral,  filed  a  bill  in  equity  in  the  Qrcuit  Court  of  the 
United  Sutes  of  the  District  of  Kansas  on  behalf  of  the  United 
States  against  this  Association,  and  the  railway  companies 
which  constituted  the  same.  The  bill,  after  reciting  the  articles 
of  agreement  in  question,  allied,  inUr  alia,  that  the  defendant 
rai!road  companies  were  common  carriers,  and  owning  inde- 
pendent and  competitive  lines  of  railroads  in  that  part  of  the 
United  States  west  of  the  Mississippi  and  Missouri  Rivers ; 
that  they  were  engaged  in  transporting  frd^t  among  the 
states  and  to  and  from  foreign  nations ;  that  the  defendants 

'  Vn  White.  T..  in  his  diwentinK  ooioion. 
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not  being  content  with  the  rates  of  freight  that  they  were 
recdving,  intending  oppressively  to  augment  these  rates  so  as 
to  counteract  the  eflect  of  free  competition  upon  them,  and 
establish  and  maintain  arfoitary  rates,  thus  procuring  large 
sums  of  money  from  the  people  engaged  in  inter-state 
commerce  in  the  aforesaid  territory;  th«it  under  the  agree- 
ment rules,  regulations,  and  rates  for  carrying  freight 
0%-cr  the  railroads  of  the  defendant  companies  were  fixed 
by  the  association,  and  have  since  been  maintained  by 
them;  that  since  that  date  these  railroad  companies  have 
declined  and  refused  at  all  times  to  fix  or  give  rates  for 
the  carriage  of  freight  based  upon  the  cost  of  constructing 
and  maintaining  their  several  lines  of  railroads  and  the  cost 
of  carrying  freight  over  the  same,  and  such  other  elements 
as  should  be  considered  in  establishing  tariff  rates  on  each 
particular  road;  and  that  the  people  engaged  in  inter-state 
commerce  have  been  compelled  to  pay  the  arbitrary  rates  of 
freight  and  submit  to  the  arbitrary  rules  and  regulations  estab- 
hshed  and  maintained  by  the  association  under  the  agreement, 
and  have  been  and  are  deprived  of  the  benefit  that  might  be 
expected  to  flow  from  free  competition  between  the  several 
lines  of  railroads  of  the  defendant  companies,  and  that  in  this 
way  the  defendant  companies  have  continued,  in  restraint  of 
trade  and  commerce,  among  the  states,  and  have  attempted  to 
monopolize  and  have  monopolized  a  part  of  this  commerce, 
in  violation  of  the  provisions  of  the  Act  of  Congress,  July  2, 
189a'  The  bill  further  prayed  a  decree  dissolving  the  asso- 
ciation, and  asked  for  an  injunction  restraining  the  several 
defendants  from  carrying  out  the  terms  of  tlie  said  agreement, 
or  from  agreeing  to  prevent  each  and  any  of  them  from  carr>'- 
ing  freight  at  such  rates  as  shall  be  voluntarily  fixed  by  the 
officers  and  agents  of  each  of  said  roads,  acting  independently 
in  its  own  behalC 

>  96  Slat  at  Lttge,  S09,  Cta.  647. 

"  Tht  thle  sad  aeedoM  of  that  act  malarial  to  thb  qocalsoii  are  as 


Ax  Act  to  pffolact  Imde  and  conmieroa  againat  nnlawfiil  reatninto  snd 
flfc  I.  Bv«ycoBliMt,coaiMiialioBiathoforaiol'lraalorotherwiac, 
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The  answer  of  the  defendants  admitted  that  they  were 
common  carriers,  that  tliey  owned  independent  and  competing 
lines  of  railroads,  but  denied  that  they  owned  the  only  through 
lines  of  railroads  in  the  aforesaid  territory ;  it  also  admitted 
that  they  had  entered  into  the  agreement  in  question,  that 
rules,  regulations  and  rates  of  freight  have  been  fixed  and 
changed  by  the  association  formed,  which  rates  have  been  com- 
plied with  and  maintained.  They  denied  that  they  intended,  in 
connection  with  the  formation  of  the  association  or  otherwise, 
to  unjustly  or  oppressively  augment  such  rates,  or  to  counter- 
act the  eflect  of  free  competition  on  prices,  or  Polities  of 
transportation ;  they  deny  that  they  had  any  intention  by  the 
formation  of  the  association  to  monopolise  or  attempt  to- 
monopolize  the  freight  traAic  affected  by  it,  and  deny  that  the 
agreement  has  had  such  eflect.  Pending  the  decision  thereof 
the  association  was  voluntarily  dissolved.  The  cause  having 
been  heard  on  bill  and  answer  on  November  28,  1892.  Judge 
Riner,  the  District  Judge, '  dismissed  the  bill  for  two  reasons, 
(i)  that  the  agreement  in  question  was  not  a  contract  in 
restraint  of  trade  within  the  meaning  of  that  phrase  as  used  in 
the  Act  of  July  2,  1890,  as  the  restraint  provided  for  in  the 
agreement  was  a  reasonable  one,  in  that  it  was  necessary  to* 
the  protection  to  the  parties  to  this  agreement  and  was  not  preju- 
dicial  to  the  public  interests,  and  neither  was  it  a  monopoly^ 
nor  an  attempt  at  one ;  and  (2)  that  common  carriers  were 
not  within  the  provisions  of  the  Act  of  July  2,  1890.    Their 

or  cofwpiraCT  in  mtraint  of  tnule  or  cominerae  tmong  tlic  aeycnl  iUtaa, 
or  with  foreign  natioBt»  i*  herebj  dccUred  to  be  illegal.  Bvery  person* 
who  shall  make  any  mch  conUact  or  engage  in  any  ndi  ootnUnation  or 
conspiracy  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convictiott 
thereof  shall  be  punished  by  a  line  not  exceeding  five  thousand  dollati^ 
or  by  imprisonment  not  exceeding  one  year,  or  by  both  laU  pnnisluacnts 
in  the  discretion  of  the  oonit. 

Sec  2.  Every  pecson  who  shall  monopoUae  or  attempt  to  monopoUae, 
or  combine  or  conspire  with  any  other  peraon  or  penons  to  monopolitt 
any  part  of  the  trade  or  commerce  among  the  several  atatas  or  with 
foreign  nations,  shall  be  deemed  gnilty  of  a  misdemeanor,  and  on  eoB> 
Tiction  thereof  shall  be  pmisbed  by  fine  not  csoeeding  fivo  thoniand 
ddUfa,  or  by  imprisonment  not  cxeeedlag  OM  year,  or  by  both  aid  pna- 
ishmenta  in  the  discretion  of  the  oowt. 

>  S3  Fled.  Rep.  440- 
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<luties  and  liabilities  bdng  solely  governed  by  the  provisinn«i 
of  the  **  Intcr-State  Commerce  Act.'  Upon  an  appeal  tn  the 
Grcuit  Gwrt  of  Appeals  of  the  Eighth  Circuit,  that  court  of  two 
to  one,  on  October  3,  1893,'  by  a  vote  affirmed  the  decision 
of  the  District  Judge,  for  the  first  reason  as  given  by  him  and 
declining  to  decide  whether  common  carriers  were  subject  to 
the  Act  of  July  3,  1890.  An  appeal  was  then  taken  to  the 
Supreme  Court  of  the  United  States,  who.  by  a  vote  of  five  to 
feur,  reversed  the  decisions  of  the  Circuit  Court  of  Appeals  and 
of  the  District  Court.  Mr.  Justice  Peckham  delivering  the 
opinion  of  the  court  on  behalf  of  himself,  and  Justices,  RrciAcr. 
Brown,  Fuller,  and  Harlan,  while  Mr.  Justice  White  delivered 
a  dissenting  opinion  in  which  Justices  Field,  Gray,  and  Shiras 
concurred. 

The  importance  of  the  dedsion  would  seem  to  justif>'  the 
detail  in  which  the  iacts  have  been  stated.  Two  substantial 
questions  were  presented  to  the  court,  both  of  which  must  be 
and  were  answered  in  the  affirmative  in  order  to  maintain 
the  bill: 

(1)  Does  the  Act  of  July  2,  1890,  embrace  within  its  pro-' 
visions- common  carriers  by  railroads,  and  if  so  (2),  does  the 
agreement  set  forth  in  the  bill  violate  any  provisions  of  that 
Act  ?  In  this  article  it  is  proposed  to  only  consider  briefly  the 
fiicts  in  the  case  and  the  opinion  of  the  court  in  answering 
the  second  question  in  the  affirmative.  An  examination  of  the 
Act  of  July  2,  1890,  will  show  that  it  is  aimed  at  two  evils, 
(a)  contracts  in  restraint  of  trade,  and  (b)  monopolies.  Mr. 
Justice  Peckham,  in  his  opinion,  does  not  pretend  that  the 
agreement  in  question  constituted  a  monopoly  or  an  attempt  at 
one,  but  bases  the  decision  of  the  court  solely  upon  the  ground 
that  the  artkles  of  agreement  which  gave  birth  to  the  Trans- 
Missouri  Freight  Association  constituted  a  contract  in  restraint 
of  trade,  as  that  phrase  is  used  in  the  Act  of  July  3,  1890,  and 
that,  therefore,  the  execution  thereof  was  in  vitiation  of  the 
tennsofthatact. 

Under  tfab  view  of  the  sUtute  it  is  of  importance  to  deter- 

>  JUt  of  Coo^ws.  Mn  4.  t887. 
>j8Vlid.Scp.5i^ 
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mine  what  is  a  "  contract  in  restraint  of  trade  "  as  shown  by 
the  historical  development  of  this  branch  of  the  law. 

It  is  submitted  that  the  history  of  its  development  is  the 
history  of  a  judicial  declaration  of  public  policy,  undoubtedly 
sound  at  the  time  it  was  made,  of  its  continued  declaration  by 
the  courts,  together  with  a  grudging  recognition  that  the 
severity  of  the  common  law  rule  should  be  changed  to  meet 
the  changes  in  industrial  conditions,  and  that  as  the  reason  for 
the  rule  became  limited  in  its  application  so  correspondingly 
should  the  prohibited  class  be  narrowed.  At  the  time  when 
this  doctrine  was  first  enunciated  by  the  courts  (141 5),  combin- 
atioHH  of  capital  such  as  exist  to  day  were  of  course  unknown. 
The  protection  of  the  individual  was  the  nUw  deadrfuH,  indi* 
rcctly  of  course,  the  interests  of  the  public  were  considered  for 
**  especially  in  young  men,  who  ought  in  their  youth  (which 
is  the  seed  time)  to  have  lawful  sciences  and  trades  which  are 
profitable  to  the  commonwealth,  and  whereof  they  might  reap 
the  fruit  in  their  old  age,  for  idle  in  youth,  poor  in  age,  and 
therefore  the  common  law  abhors  all  monopolies  which  pro- 
hibit any  from  working  in  any  lawful  trade.  " ' 

The  commercial  activity  of  England :  the  (act  that  no 

longer  could  a  man  only  lawfully  exercise  a  trade  to  which  he 

had  been  duly  apprenticed  and  admitted,  soon  demonstrated 

to  the   English   courts  that  such,  a  prion,  declarations  of 

public  policy  as  given  above  were  not,  ipso  facto,  sound  and 

that  a  practical  enforcement  thereof  would  foster  the  very  evil 

that  the  doctrine  was  meant  to  prevent,  and  so  the  courts  said, 

'*  if  the  restraint  be  partial  with  respect  to  space,  and  reasonable^ 

we  will  enforce  it,'  and  we  will  consider  it  reasonable  if  two 

elements  be  present,  first,  necessity  of  such  protection  to  the 

promisee,  and  second,  that  such  protection  shall  not  be  so  large 

as  to  interfere  with  the  interests  of  the  public'  and  finally  the 

courts  declared  that  the  fiict  that  the  restraint  was  partial  as  to 

space  was  no  longer  a  pre-requisite  to  its  validity/ 

'Ipswich  Taylor's  Case,  11  Cooke,  S4o» 
'  MitcheU  r.  Kejmolda,  1  P.  Wns.  iSf. 

*  Homer  v.  Gmves,  7  Bing.  715. 

*  Jones  r.  Leem,  i  Man.  &  Gr.  195 ;  Ronsttlon  v.  RontiUoDt  U  R.  14 
Ch.  D.  351 ;  Mills  p.  Dunham,  i  Ch.  576;  Nonknfelt  v,  Nocdtefelt  Gvas 
and  Ammunition  Co.,  94  App.  C  535. 
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The  de\-clopmcnt,  in  the  United  Sutcs,  of  this  branch  of 
the  law  can  hardly  be  said  to  have  kept  pace  with  the  indus- 
trial de\'elopment  of  the  country.  Our  courts  have  forgotten 
that  *'  Public  policy  is  an  unruly  horse,  and  once  you  get  astride 
of  him  you  never  know  where  he  will  carry  you,"  (per  Mr. 
Justice  Burrough  in  Rkhardson  v.  Meiiish^  2  Ring.  329)  and 
have  ridden  that  horse  at  e\'cry  opportunity.  At  one  time  it 
was  thought  that  '*  with  regard  to  domestic  interests  each  state 
is  a  separate  community,  and  it  is  by  no  means  the  same  thing 
to  the  people  of  a  state  whether  an  individual  airries  on  its 
trade  within  or  without  its  borders/'  and  that  therefore  a  re- 
striction co-extensive  in  point  of  space  with  the  boundaries  of 
a  state  was  contrary  to  the  public  policy  of  that  state,  even 
though  the  individual  so  restrained  could  exercise  his  trade 
anywhere  else,  and  this  extremely  liberal  view  preiails  to-day 
in  Michigan.*  Fortunately,  however,  as  it  came  to  be  under- 
stood that  the  states  were  not  separate  communities  with 
respect  to  thdr  business  interests,  a  broader  view  prevailed, 
and  even  though  a  restraint  be  co-extensive  with  the  state, 
yet  if  it  be  reason^le  the  court  will  enforce  it.  If,  however, 
the  restraint  be  co-extensive  with  the  United  States,  the  cur- 
rent of  authority  would  seem  to  hold  it  invalid,  irrespective  of 
the  question  of  reasonableness,  though  the  courts  of  New  York, 
Missouri,  and  Minnesota,  follow  the  modem  Knglish  rule.* 

From  this  cursory  sketch  of  the  dc\'elopment  of  the  law,  it 
can  be  seen  that  the  law  as  to  contracts  of  this  character  is 
founded  solely  upon  public  policy,  and  as  public  policy 
changes,  so  must  the  law  change,  and  that  therefore  the  ques- 
tion as  to  whether  or  not  a  given  contract  is  in  restraint  of 
trade  is  a  question  which  depends  upon  what  constitutes  pub- 
lic policy  "  at  the  time  of  the  contract's  enforcement." 

But,  as  is  sUted  by  Mr.  Justice  Peckham  in  his  opinion,  the 
plain  words  of  the  Act  of  1890  are.  "  Every  contract  ...  in 
lestraint  of  trade  .  .  is  hereby  declared  to  be  illegal,*'  and 
the  term  includes  all  kinds  of  those  contracts  which  in  fiu:t 
restrain,  or  may  restrain,  trade. 

*  Wcfteni  Wooden  Ware  AModAtUm  v.  Starkey.  84  Mich.  76. 
■  See  Am.  Law  Rpx;istbr  akd  Rbvirw.  JaBuary,  189J.  P^  5o. 
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What,  then,  i%  the  technical  meaning  of  the  phiase,  *'  con« 
tracts  in  restraint  of  trade.**  Does  it  include  all  oontiacts, 
thou{;h  they,  in  some  measure,  legally  restrain  trade,  or  is  its 
meaninj;  restricted  to  contracts  whose  restraint  is  un^eaaon- 
ablc,  and  therefore  invalid  ? 

It  must  be  admitted  that  in  the  cases  there  can  be  found 
ffi'cta  from  numerous  Judges  who  use  the  phrase,  "contracts  in 
restraint  of  trade,'*  as  having  a  generic  meaning,  irrespective  of 
the  question  as  to  the  validity  of  the  restraint. 

liut,  on  the  other  hand,  what  is  the  historical  origin  of  the 
rule  ?  How  was  it  that  contracts  of  this  character  fell  under 
the  ban  of  the  common  law  ?  //  was  nci  bectmu  ikej^  restraimtd 
trade  tH  any  xvay  at  aU^  but  because  they  restrained  it  in  fuch  a 
manner  as  to  be  contrary  to  pmbUe  poUcy, 

It  may  be  perfectly  true  that  Dyer^s  Ceue^  and  Colgate  v. 
liatchelcr}  decided  that  any  restraint  was  invalid,  but  that  was 
because  in  those  cases  the  courts  declared  that  at  that  time 
any  restraint  on  trade  was  contrary  to  public  policy. 

As  then  public  policy  is  the  determining  factor  if  the  restraint 
of  the  contract  is  not  contrary  to  public  policy,  then  it  is  not 
invalid,  and  Is  not  a  "  contract  in  restraint  of  trade.*'  That  this 
dcfiniti<m  is  sound  can  be  seen  from  an  examination  of  some  of 
the  recent  decisions  on  this  subject.  In  Brewing  Association  v. 
Houck'}  a  brewing  association  had  entered  into  a  contract  with 
certain  persons  to  furnish  beer  to  them  and  not  to  any  other 
person  in  a  given  dty  for  the  period  of  one  year.  In  delivering 
the  opinion  of  the  court,  James,  C.  J.,  said  (page  696):  "We 
think  that  the  contract  entered  into  by  the  defendants  and 
their  associates  was  not  objectioiiable  as  being  in  restraiiit  of 
trade  at  common  law.** 

In  Daitis  v.  Brown,*  Gufl^,  J.,  said :  "  A  contract  on  the 
part  of  appellant  to  not  engage  in  the  buggy  business  in  '  O ' 
county  was  not  void  as  being  in  restraint  of  trade." 

\nB,KV.  R.  R.  Co,  v.  N.  V.R.  R.  Co.f  Dean,  J.,  in  de- 

■  1415.  Y.  B.  t  H.  5,  pt.  ta. 

*  Cro.  BUb.  87t. 

*i894, 17  S.  W.  691,  SSTte.  184. 

*  1^1 1*  8w  W.  614. 

*  189$.  171  P».  at.  S84499. 
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y\'cring  the  €»pinion  of  the  court,  sustaining  an  agreement  by 
which  a  railroad  company  contributed  money  for  the  dcvclop- 
ncnt  of  ore  land,  the  owner  thereof  agreeing  to  give  to  the 
niiiroad  company  all  traflfic  to  and  from  the  land  and  tlie 
furnace  thereon,  said :  **  It  is  not  in  restraint  of  trade,  for  the 
express  purpose  and  necessary  ef!cct  are  to  increase  both 
trade  and  population.** 

In  MtMktw  V.  Associated  Pnss  of  New  Yark^  the  question 
before  the  court  was  as  to  the  validity  of  a  by*la\v  of  a  new 
association,  which  in  terms  prohibited  the  members  from 
receiving  or  furnishing  "  the  regular  news  dispatches  of  any 
other  news  association  covering  a  like  territory  and  organized 
for  a  like  purpose.  Mr.  Justice  Peckham  (then  a  judge  of  the 
G>uit  of  Appeals  of  New  York),  for  the  court,  jaid  (p.  340) : 
"  The  latest  decisions  of  courts  in  this  country  and  in  England 
show  a  strong  tendency  to  very  greatly  circumscribe^^d 
narrow  the  doctrine  of  avoiding  contracts  in  restraint  of  trade. 
The  courts  do  not  go  to  the  length  of  saying  that  contracts 
which  they  now  would  say  are  in  restraint  of  trade  are,  never- 
theless, valid  contracts,  and  to  be  enforced ;  they  do,  however, 
now  hold  many  contracts  not  open  to  the  objection  that  they 
are  in  restraint  of  trade,  which  a  few  years  back  would  have 
been  avoided  on  that  sole  ground,  both  here  and  in  England 
•  .  .  .  So  that,  when  we  agree  that  a  by-law  which  is  in 
restraint  of  trade  is  void,  we  are  still  brought  back  to  the 
question.  What  is  a  restraint  of  trade  in  the  modem  definition 
ofthatterm? 

The  authority  to  make  by-laws  must  also  be  limited  by  the 
scope  and  purpose  of  the  association.  I  think  this  by-law  is 
thus  limited,  and  that  is  not  in  restraint  of  trade,  as  the  couru 
now  interpret  that  phrase/' 

So,  also,  the  House  of  Lords,  in  Nordittfclt  v.  Nerd^itfeit 
Gums  ami  Ammmmiim  Company*  held  valid  an  agreement 
under  which  a  patentee  and  manufacturer  of  guns  and  ammu- 
nition for  purposes  of  war,  covenanted  with  a  company  to 
which  his  patents  and  business  had  been  transferred,  that  he 

>iKN.Y.su. 
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would  not  for  twenty-five  years'  engage,  either  directly  or 
indirectly,  in  the  business  of  a  manu&cturcr  of  guns  and 
amunttion,  not  because  the  agreement  in  question  was  in 
reasonable  restraint  of  trade,  and  therefore  valid,  but  because 
its  reasonableness  prevented  it  from  being  in  restraint  of  trade. 

No  one  can  doubt  that  the  agreement  in  every  one  of  these 
cases  in  some  measure  restrained  trade ;  but  as  the  opinions 
quoted  show  that  they  were  not  technical  contracts  in  restraint 
of  trade,  they  could  only  become  so  when  their  restraint  was 
unreasonable. 

Is  not  also  the  title  of  the  act  in  harmony  with  this  view? 
It  reads:  "An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monoplies;^  not  an  act  to  protect 
trade  against  any  restraint  whatsoever,  but  an  act  to  protect 
trade  against  unlawful  restraints — that  is,  unreasonable  ones— 
and  it  is  submitted  that  the  title  of  the  act  can  be  used  as 
an  aid  to  the  construction  of  the  body  of  the  statute,  not  to 
contradict  its  plain  terms,  but  as  a  help  to  determine  the 
doubtful  ones.* 

Indeed,  Mr.  Justice  Peckham  admits  (page  22*)  that  "A 
contract  which  Is  the  mere  accompaniment  of  the  sale  of 
property,  and  thus  entered  into  for  the  purpose  of  enhancing 
the  price  at  which  the  vendor  selb  it,  which  in  effect  is  col- 
lateral to  such  sale,  and  where  the  main  purpose  of  the  whole 
contract  is  accomplished  by  such  sale,  might  not  be  included* 
within  the  letter  or  spirit  of  the  statute  in  question."  Why 
should  a  contract  which  is  collateral  to  a  sale  be  exempted 
from  the  operation  of  the  statute  while  a  contract  not  ccdiateral 
to  a  sale  be  subject  thereto  ? 

There  is  nothing  in  the  statute  expressly  or  implicitly  which 
would  support  such  a  construction.  It  would  seem  as  if  the 
learned  judge  was  constructing  a  means  by  which  the  court 
might  in  future  escape  from  the  consequences  of  a  strict 
adherence  to  his  views. 

*U.  8.  V.  Palmer,  sWIwaL  610,  631;  Ooomw  Ulaiag  Oo.  Sb  &  C. 
144  U.  S.  sso.  563- 

*The  paging  refcn  to  Senate  Docnment  No,  it,  Fiftjr-fillh  i 
6nt  wflMon,  which  conUlne  the  opinioae  filed  in  the  cms. 
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But,  objects  Mr.  Justice  Peckham,  in  view  of  the  difficulty 
of  determining  what  is  reasonable,  to  say  that  the  reasonable- 
ness of  such  an  agreement  as  this  is  the  the  test  of  its  validit)* 
"  is  substantially  to  leave  the  question  of  reasonableness  to 
the  companies  themselves.'*  *  This  is  a  difficulty  which  the 
courts  have  always  been  able  to  overcome  in  the  four  hundred 
years  in  which  such  questions  have  come  before  them.  They 
have  always  solved  the  problem  whether  it  was  before  them  as 
an  individual  restraint  or  in  the  form  of  a  combination  of  capital 
to  control  the  production  or  sale  of  a  particular  article.  Indeed, 
that  very  court,  of  which  Mr.  Justice  Peckham  is  an  honored 
member,  has  decided  that  the  question  as  to  the  reasonableness 
of  railway  rates  is  a  judidal  and  not  a  legislative  one.'  Even 
if  the  rules  were  likewise  this  association  did  not  or  could  not 
lix  a  particular  rate  and  compel  its  members  to  abide  thereby. 

Assuming,  then,  that  the  invalidity  of  the  agreement  de- 
pends upon  its  unreasonableness,  are  the  provisions  of  the 
agreement  in  question  unreasonable ;  that  is,  are  they  contrary 
to  the  interests  of  the  public,  and  in  deciding  this  question, 
the  burden  of  proof  is  upon  the  one  who  asserts  its  invalidity.' 

But,  says  Mr.  Justice  Peckham,  the  business  which  the 
railroads  do,  b  "  of  such  a  public  nature  that  it  may  well  be 
doubted,  to  say  the  least,  whether  any  contract  which  imposes 
any  restraint  upon  its  business  would  not  be  prejudicial  to  the 
public  interest.'**  Quoting  in  support  thereof  Fuller,  C.  J.,  in 
GMs  v.  Baltimore  Gas  Company y  130  U.  S.  596,  as  to  the 
distinction  between  the  rules  governing  business  of  a  public 
and  private  nature.  Now  it  is  perfectly  true  that  public  poUcy 
varies  in  this  respect,  but  it  is  submitted  that  it  is  a  diflcrence 
which  is  not  ipso  facto  determined  by  the  character  of  the 
business.  Another  clement  must  be  considered,  vis:  the  tnn- 
saction  itself,  which  is  said  to  be  in  contravention  of  public 
policy. 

It  is  believed  that  there  is  no  authority  other  than  loose 

■ftfea4. 

■  1890,  C.  U.  ft  St.  P.  Ry.  Co.  V.  MinncMU,  134  U.  & ;  1894,  Rc«Siui 
r.  The  FvmtnP  Load  ft  Tnut  Gonpaay,  154  U.  8.  36a. 

*  Mr.  Joillet  CUttgr  ia  Mills  v.  Dnnlum,  91 ,  Ch.  C  A.  57^      ^ 

•'^14. 
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dicia^  for  the  propotition  that  bustncss  of  a  public  nature  may 
be  of  such  a  chairacter  that  any  restraint  whatsoever  is  incom- 
patible with  the  interests  of  the  public,  irrespective  of  the 
nature  thereof. 

Examine  the  cases  dted  by  Chief  Justice  Fuller.  In  7Wm»* 
portaihu  C^mpat^  v.  Pif^c  Une  C^mptmy^  22  West  Va.  Ooo,  a 
grant  of  an  exclusive  right-of>way  over  a  tract  of  land  for  an 
oil-pipe  line  was  held  void.  Now  a  careful  perusal  of  the 
opinion  of  the  court  (especially  page  625)  will  show  that  the 
basis  of  the  decision  of  the  court  was  that  the  people  of  West 
Virginia  had,  by  various  statutes,  emphatically  declared  that 
it  was  the  public  policy  of  that  State  that  the  business  of 
railroading,  telegraphing,  and  transportation  of  oil  by  pipes, 
should  be  carried  on  at  ixiy  place  that  a  corporation  chartered 
for  that  purpose  might  choose. 

In  other  words,  the  agreement  in  question  was  illegal,  be- 
cause contrary  to  pubUc  policy,  and  it  was  contrary  to  public 
policy,  because  the  eflect  thereof  which  was  to  prevent  corpor- 
ations chartered  for  a  public  purpose,  and  a  purpose  in  the 
performance  of  which  the  public  had  a  peculiar  interest,  from 
the  performance  of  their  corporate  duties. 

In  Thi  WisUm  Umon  TeUgrapk  Compat^  v.  The  Amerkmm 
UmoH  Telegraph  Company}  the  court  held  that:  An  agree- 
ment by  a  railroad  company  granting  to -a  telegraph  company 
the  exclusive  use  and  occupation  of  its  right-of-way,  was  void 
because  the  means  of  inter-communication  should  not  be 
monopolized,  thus  crippling  compedton,  and  enabling  one 
company  to  fix  its  tariff  of  rates  at  a  maximum,  governed 
alone  by  tlie  necessities  of  its  patrons. 

So,  in  the  CkUago  Gas  I4gki  ami  CMf  Cmapany  v.  The 
Peoples'  Company,  lai  III  530,  where  two  Gas  Companies 
had  divided  the  Gty  of  Chicago,  and  agreed  not  to  compete 
within  each  other's  territory,  the  agreement  was  held  bad,  as 
tending  to  create  a  monopoly,  and  as  an  agreement  not  to 
perform  the  public  duties  for  which  the  companies  were 
chartered. 

Again,  where  two  railroads  enter  into  an  agreement  not  to 

i6sGa.i<a 
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extend  thdr  rosuls,  the  agreement  is  void  as  a  renunciation  of 
liicir  corporate  duties ; '  but  on  the  other  hand  traffic  arrange^ 
ments  for  through  transportation,  i.  /.,  arrangements  for  through 
tickets  over  ccmnecling  routes,  are  perfectly  valid,  and  they 
nuy  also  provide  lor  the  division  of  lares  based  upon  mileage.' 

Also  a  milroad  company  may  legally  give  another  transport 
tation  company  a  monopoly  of  the  handling  of  the  business  of 
the  railroad.' 

As  brie6y  summing  up  the  principle  of  these  cases,  it  may 
be  said  that  there  is  no  business,  whatever  be  the  public 
interest  therein,  that  any  restraint  thereon  is,  ipso  facto,  void, 
but,  if  the  effect  of  the  restraint  be  to  form  a  monopoly  of 
such  business,  or  to  prevent  a  public  corporation  from  tlie 
performance  of  its  chartered  functions,  thep,  the  agreement  is 
void. 

"Hie  mere  (act,  therefore,  that  the  business  which  was  affected 
by  the  restraint,  of  the  Trans-Missouri  agreement  was  a  busi- 
'*c*3  in  which  the  public  had  a  peculiar  interest  did  not,  ipso 
f^^,  render  any  restraint  thereon  invalid ;  nor  did  the  agrec- 
°*^  on  the  other  hand,  violate  in  any  manner  the  public 
policy  of  the  United  States  as  expressed  in  its  statutes,  or  as 
*«*an!d  by  its  courts. 

^  distinguishing  characteristic  of  the  Trans-Missouri 
agreement  was  the  attempt  to  prevent  thereby  the  secret  under- 
cutting of  rates  as  published,  and  also  to  secure  the  same 
against  sudden  and  arbitrary  changes.  There  was  no  attempt 
to  maintain  rates  at  an  agreed  figure,  if  any  party  to  the  agree- 
ment gave  public  notice  of  an  intention  to  adopt  some  other 
rate. 

In  considering  the  question  as  to  whether  or  not  the  agree- 
ment under  consideration  is  contrary  to  the  public  interests,  it 

■  H.  &  N.  W.  R.  R.  Co.  r.  N.  Y.  &  N.  H.  R.  R.  Co.,  3  Rob.  41 1 ;  SUte 
r.  a  &  N.  H.  R.  R.  Oo..  19  Coon.  538 ;  D.  &  N.  O.  R.  Co.  v.  N.  A.  T.  ft 
&  P.  Ooi,  IS  Fed.  Repw  690^ 

*H.  ft  N.  H.  R.  R.  Co.  V,  N.  Y.,  N.  H.  ft  H.  R.  R.  Co.,  3  Robb,  411 : 
E.  R.  ».  Ry.  Co.,  19  N.  8.  Bq.  113 ;  so  N.  J.  Bq.  54s ;  Stnait  v.  B.  ft  W. 
Trwipofftilioa  Co.,  17  Xhia.  37s ;  Blkins  v.  R.  R.  Oo.k  36  If.  J.  Bq.  1461 

* RkbmoRd  ST.  R.  R.  Cow,  as  Iowa  191 ;  Perry  Oou  sr.  R.  R.  Co.,  73  Mo. 
191;  R.  R.  Ca  ST.  R.  R.  Co.,  no  U.  a  tt7;  R-  B*  Co*  v.  PiiUatt 
y,  139  U.  &  79^ 
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is  submitted  that  we  must  not  assume,  mprion^  that  free  and 
unrestricted  competition  of  every  description  is,  ip^o/meto^  bene- 
ficial to  the  public  at  large.  '*  It  is  a  mistaken  notion/'  said 
Vice-Chancellor  Wood,  '*that  the  public  is  benefited  hy  pitting 
two  railway  companies  against  each  other  till  one  is  ruined, 
the  result  being  at  last  to  raise  the  (ares  to  the  highest  possible 
standard."  *  But  it  must  be  admitted  that  the  maxim  as  to  free 
competition  has  been  as  prominent  and  as  obtrusive  in  the 
minds  of  certain  judges  in  their  application  of  this  branch  of 
the  law  as  King  Charles'  head  was  in  Mr.  Dick's  literary 
efibrts.  Such  was  the  m^  decidcmU  in  Hooker  v.  Vtrndeumier^ 
4  Ddno,  349 ;  SiamtoH  v.  AIUh,  5  Deino,  434 ;  Morris  Rmm 
Codi  Co.  v.  BartU^  Codi  Co.,  68  Pa.  St  173  \  waAG.&P.  R/. 
Co,  V.  TTu  Sp,  Ry.  Co.,  41  La.  Ann.  970. 

As  a  matter  of  (act,  such  a  maxim  has  no  part  in  modem 
political  economy,  and  should  have  no  part  in  modem  juris- 
prudence. Have  we  not  seen  and  heard  enough  of  the  bene- 
fits of  free  competition  ?  Where  is  the  benefit  to  the  public  in  a 
rate  war  which  reduces  rates  to  a  point  insufficient  to  pay  the 
operating  expenses  and  fixed  charges  of  a  railrcMul  and  forces 
the  road  into  a  receivership  ?  It  is  not  urged  that  the  railroads 
should  be  allowed  to  combine  to  charge  excessive  rates ;  but 
there  is  an  adequate  remedy  for  this  in  the  machinery  of  the 
Inter-State  Commerce  Commission,  and  it  b  believed  that  the 
interests  of  the  public  are  secured  by  such  an  agreement  as 
that  of  the  Trans-Missouri  Freight  Association. 

There  was  nothing  in  it  which  sought  to  oppress  the  public 
There  was  no  agreement  to  maintain  rates ;  in  &ct  a  means 
was  especially  provided  by  which  any  party  to  the  agreement 
could  lower  its  rate  when  it  wished  to.  It  was  denied  in  the 
defendants'  answer  that  they  intended  to  unjustly  augment 
those  rates  or  counteract  the  eflect  of  free  competition,  and  as 
the  cause  was  heard  on  bill  and  answer,  the  truth  of  the  fiuts 
averred  in  the  latter  was  undisputed.  Surely  there  is  nothing 
in  such  an  agreement  which  is  contrary  to  public  interests.  In 
fact  it  is  in  furtherance  thereoC  A  somewhat  similar  agieement 
came  for  determinatkm  before  the  Supreme  Court  of  New 

>Hm«  V.  U  ft  N.  R.  Co.,  s  J  ft  B.  Ol  R^  80b  n^. 
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Hampshire  and  \v.i!v  unhcsitatin^rly  uphclU.'  No  better  state- 
ment of  the  fallacy  of  unrestrictetl  competition  can  be  fi>iind 
than  the  opinion  of  B1otl;;ctt,  J.,  in  that  case.  He  says,  inter 
alia,  "  For  tlie  lessons  of  cxijerience,  as  well  as  the  dccluctitms 
of  rctison.  amply  demonstrate  that  the  public  interest  is  not 
sub«ierve<l  by  competition  which  reduces  the  rates  of  transpor- 
tation below  the  stindard  of  fair  compensation;  and  the 
theory  which  formerly  obtained  that  the  public  is  benefitted 
by  unrestricted  competition  between  railroads  has  been  so 
emphatically  disproved  by  the  results  which  have  generally 
followed  its  adoption  in  practice  that  the  hope  of  any  perma- 
nent relief  from  cxcessix'c  rates  through  the  competition  of  a 
parallel  or  rival  road  may,  as  a  rule,  be  justly  characterized  as 
illusory  and  fallacious.  Upon  authority,  [also,  arrangements 
and  contracts  between  competing  railroads,  by  which  un- 
restrained competition  is  prevented,  do,  not  contravene  public 
policy.- 

If,  then,  the  construction  of  the  Act  of  1 890  advanced  by  the 
-  majority  of  the  court  renders  that  act  unreasonable,  is  it  not  a 
mistake  to  prefer  such  a  construction  to  one  which  will,  in 
entire  accord  with  public  interests,  amply  protect  the  public 
against  extortion,  and  at  the  same  time  enable  the  railroads 
to  pay  their  debts,  ^nd  .to  render  a  &ir  return  to  their  share- 
holders, who,  9ksf  all,  are  a  part  of  that  same  ppblic  whose 
interests  the  court  would  so  jealously  guard. 

Gears^f  Siuart  Paitrrsom, 
PUlMlelpl^ia,  ll«7  r,  1897. 


■  If.  Iki^.  R.  R.  V,  Cpoeofd  R.  R..  90  AtL  383. 
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As  Markieo  by  Decisions  seuqctbd  rxoif.  tke  Advaicce 
Reports.  • 


A  cofitnitct  by  an  atlomcy-«t-law  to  rendet  servjces  to 
jmwMi  1  prevent  the  finding  of  an  indictment  against  one 
fwrtwifw   **^"*^  or.suspecAed'ofcrimeis  illegal  and  void, 

SM>vieM  without  respect  to  the  bcKef  of  the  attorney  as  to 
the  guilt  of  the  accused,  and  conipensatton  stipulated  :to  be 
paid  for  such  services  cannot  be  recovered :  H^eAer  v.  Skaj^, 
(Supreme  Court  of  Ohio.)  46  N.  E.  Rep.  37^ 

In  FpMHk  Strtii  Nad.  Bk,  v.  Km^fi^r.  (Supreme  Court  of 
the  United  Sutcs.)  17  Sup.  Ct.  Rep.  439,  the  president  of  the 
^  Keystone  National  Bank  of;  Philadelphia  asked 
The  Fourth  Street  National  Bank,  in  ^  same 
A^SmMt.  ^^*  to  F^  ^  ^^  ^25,000  in  dcaring-house 
cbwM  M«  certificates,  statmg  that  it  owTd  a  large  balance  at 
the  clearing  house,  which  it  could  not  meet, 
because  tti  funds  were  in  New  York.  He  also  exhibited'  a 
memorandufn  showing  that  his  bank  had  a  reserve  ftind  pf 
about  $27,000  in  a  certain  New  York  batik,  and  proposed  to 
give  a  draft  thereon  for  the  amount  of  the  c^ficates.  In 
reliance  upon  these  representations  and  the  memorandum,'  the 
certificates  were  delivered  and  the  draft  taken.  The  New 
York  bank  refused  to  accept  the  draft,  and.paid  over  the  funds 
and  turned  over  the  collection  items  in  its  hands  to  the  receiver 
of  the  Keystone  Bank.  The  Fourth  Str^  bank  thoi'brought 
suit  against  the  receiver.  The  bill  was  dismissed,  and  that 
decree  was  affirmed  by  the  Qrcuit  Court  of  Appeals,  SS  Fed. 
Rep.  850;  but  this  htter  d^sion  was  reversed  by  the  Supreme 
Court,  on  the  ground  that  though  the  mere  givii^  of  a  bank 
cheque  or  draft  In  the  ordinary  course  of  business  does  90! 
operate  as  an  equitable  assignment  of  the  fund;  it  is  competent 
kK  Ihe  parties  to  create  such  an  assignment  by  a  clear  agree- 
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or  ttoderstanding,  oral  or  otherwise,  in  addhion  to  tbe 
cheque  or  draft » that  thc.transactionshaU  have  tliat  effect;  that 
the  ikcts  in  this  ca9c  showed  an  equitable  assignment  of  the 
fond,  which  would  enable  the  drawee  to  claim  it  against  the 
receiver  of  the  drawer,,  which  failed  on  the  following  day ;  and 
that  the-  assignment  operated  not  only  upon  cash  actually 
owing  l>y  the  New  York  bank  at  fhe  tiirie».  but  also  upon 
money  or  drafts  of  the  drawer  tn  course  of  transmission  or- 
eollection  by  it. 

The  Su||ffeme  Court  of 'Wisconsin  recently  decided,  that 
vnder  Rev.  SUt  Wis,,  i  4541,  which  provicfcs  thar  ^'any 
ofBcer,  director,  stockholder  ...  manager  ... 
or  agent  of  any  ba|ik,  who  shaH  accept  or  receive 
on  deposit  or  for  safe-keeping  or  to  loan,  from 
any  pieraofi,  any  mone>%  or  any  bfl|.  notes,  or  other  paper,, 
circulating  ju  money,  or  any  notes,  drafts,  bffls  of  exchange, 
bank  checks  or  other  commercial'  paper  for  safe-keeping  or 
for  collection,  when  he  .knows  .or  has  good  reason  to  know, 
that  such  bank  ...  is  unsafe  or  insoK'cnt,  shall  be  punished 
by  imprisonment.**  etc,  the  receipt  of  money  giving  a  certificate 
of  deposit  therefor,  payable  at  a  certain  time,  wil:h  inteast,  is 
receiving  it  on  "deposit;"  that  it  is  immaterial  that  part  of 
the  sum  thus  received  was  a  oertificate  of  deposit  given  by  the 
bank,  ami  then  due,  with  accrued  interest  thereon,  which  w«is 
then  surrendered;  and  that  to  show  the  insolveticy  of  a  bank 
at  the  time  an  officer  is  charged  -with  receiving  a  deposit, 
knowmg  of  its  insolvjcncy,  evidence  of  the  amount  of  deposits 
with  it  at  the  time,  and  the  amount  of  paper  held  by  the  bank, 
and  the  worthlessness  of  that  paper.  Is  admissible :  Sta/r  v. 
Sl<wf,  70  N,  W.  Rep.  3U. 

Tbe  inventory  of  the  assignee  of  an  insolvent .  banker,,  made 
within  thirly  days  of  the  dale  of  the  assignment,  (that  being 
made  one  week,  after  the  receipt  of  the  deposit.)  is 
admissible  in  evidence  on  the  thai  of  the  assignor, 
a  banker  who  had  been  indicted  for  receiving 
money  on  deposit  when  knowing  himself  to  be 
insohrefit  h  is  not  conchisive,  but  it  is  a  necessar)'  step  in 
the  proceedings,  tending  to  show  the  assets  in  the  hands  of 
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the  assignee  ipr  the  payment  of  debts:    dnntnomwealih  v. 
Smiik,  (Superior  Court  of  Pennsylvania.)  4  Pa.  Super.  Ct  i. 


The  by-i^ws  of  a  building  association,  which  provide  that 
*' loans  on  real  estate' may  be  repaid  at  any  time  on  thirty 
days'  notice,"  and  that  on  deiault  in  interest  for 
three  months,  or  in  insurance,  taxes,  or  assess- 
ments on  the  day  they  iall  due.  the  principal  shall 
become  due,  apply  only  to  out  and  out  loans,  and 
not  to  mortgages  given  to  secure  advances  made  by  the  asso- 
ciation in  redemptfpn  of. stock,  which  are  not  to  be  repaid  by 
the  mortgagor:  CmmtKireud  BuUding  &  L^am  Assn,  €f  Rkkf 
mamd,  Va^  v.  Maekensk^  (Court  of  Appeals  of  Maryland,) 
36  Atl.  Rep.  754. 

The  argument  of  the  court  is  hardly  convincing.    The  word 
"^  assessments  **  stands  in  the  way  of  its  conclusiveness. 


The  Supreme  Court  of  New  Jersey  has  lately  hdd.  that 
a  person  entitled  by  the  terms  of  his  railrc«d  ticket  to  *'  per- 
^^_^  sonal  passage  '*  in  a  railroad  car,  has  not  the  right 
CMiract'if  to  carry  with  him  packages  of  groceries  for  the 
use  of  his  family ;  that  the  officers  of  the  railroad 
company,  after  he  enters  the  car,  caimot,  lawfiiUy 
take  such  packages  from  him  by  force;  that  the 
remedy  of  the  company,  after  giving  him  notice  to  remove 
such  packages  from  the  car,  and  his  refusal  to  do  so,  is  to 
remove  both  the  passenger  and  his  packages,  using  no  unne- 
cessary force ;  and  that  if  the  ofRcers  forcibly  take  the  packages 
from  the  passenger,  and  put  them  in  the  express  or  baggage 
earn,  he  can  recover  the  value  of  his  packages,  and  for  the 
injury  done  to  himself  or  his  clothing,  but  nothing  niore:  . 
Delaware^  L.6tW.  R:  R,  Co.  v.  Buttock^  36  Atl.  Rep.  773. 

When  there  are  two  customary  routes  from  the  point  of 

shipment  to  the  destination,  one  through  a  cold  country  and 

_  the  other  through  a  warm,  and  the  latter  route 

becomes  ob^ructed,  the  carrier  is  negligent  in 

sending- over  the  cold  route,  without  notice  to  the  shipper  or 
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consignee,  goods  which  ft  is  bound  to  knotir  are  destructible 
.  by  frost :  Picree  v.  Southern  Pac.  Co.,  (Supreme  Court,  of  Cali- 
fomia,)47  Pac.  Rep.  874. 

According  to  a  recent  decision  of  the  Supreme  Court  of  the 
United  States,  a  trust  created  by  conveyance  of  land  to  se\'cral 
persons,  as  trustees  of  an  unincorporated  associa- 


Tnwt.        tion  for  the   mutual   aid  of  its   members,   with 
kabentinffi  to  them  "  and  their  successors  in  office, 


twwmM     ^<^^^^^*  fo*"  the  sole  use  and  benefit  of  *  the  a:$socia- 

^Tnwt,^       Hon.*  for  a  burial  ground,  and  for  no  other  purpose 

m'hatcver,"  even  if  a  charitable  trust,  is  not   for 

such  a  general  purpose  as  could  be  executed  cy  prcs,  and  it 

will  end.  at  the  btest,  when  the  land  ceases  to  be  used  as  a 

burial  ground,  and  the  association  is  dissolved ;  that  upon  the 

termination  of  this  trust,  a  resulting  trust  arises  to  the  grantor 

and  his  heirs,  and  the  trustees,  or  their  heirs,  hold  the  legal 

title  to  th^  land,  charged  with  that  resulting  trust ;  and  that 

the  estate  to  resulting  to  the  grantor  and  his  heirs,  since  it 

does  not  arise  under  the  grant,  but  by  reason  of  the  failure 

thereof,  b  not  within  the  rule  against  perpetuities :  Hofkius  v. 

GrhmshtttVt  17  Sup.  Q.  Rep.  401. 


The  Circuit  Court  for  the  District  of  Indiana  has  lately  held, 

f,jni^i  ^     in  accordance  with  the  weight  of  authority,  that 

t*^.        the  contract  of  a   married  woman,  valid  by  the 

Warrix       law  of  the  place  where  it  is  made,  is  valid  and 

^•■^      binding  upon  her.  although   by  the  law  of  her 

clomtcile'  she  is  prohibited   from   making  such  a  contract : 

BowUs  V.  Fkld,  ;8  Fed.  Rqp.  742. 

A  guarantee  of  her  husband's  debt  by  a  married  woman, 
which  she  could  not  make  by.  the  laws  of  Massachusetts,  but 
coukf  by  those  of  Manie.  contained  in  a  note  signed  in  Massa- 
chttsette.  and  mailed  to  the  payee  in  Maine,  has  been  held  tc 
be  a  Maine  contract,  and  valid:  AfUlikeny,  Ptatt,  125  Mass. 
374, 187S;  BeUr.  Packmid,6g  Me.  105, 1879.  So,  a  married 
woman's  bond,  signed  in  Pennsylvania,  prior  to  the  married 


3^6  PROGREas  or  the  (aw. 

woman's  act  of  iS$7,  and  deKvered  in  Delaware,  aocoRifMUiy- 
tng  a  purchase  money  mortgage  of  leal.  estate  aknated  in 
Delaware,  .purchased  by  the  married,  woman,  was  enforced 
against  her  m  Pennsylvania,  bei^g  a  valid  obligation  in  Dela- 
ware: Bemii  V.  BvthtU^  150  Fiu  164.  1892. 


The  Supreme  CcMirt  of  the  United  States  ha»  iceently  de- 
clared, OMX  when  a  criminal  convicted  by  a  state  •court  escapes 
and  becomes,  a  fugitive,  pending  his  appeal  to 
the  state  supreme  court,  H  is  competent  for 
that  court  to  ordo*  4ie  dlismtssal  of  the  appeal 
unless  he  shall  surrender  himself  or  be  recaptured  within  sixty 
days ;  and  the  dismissal  of  the  appeal  at  the  end  of  the  wCCf 
days  b  not  a  denial  of  diie  process  of  law :  ABem  v.  StaU  ff 
Gew^gm,  \f  Sup.  Ct  Rep.  $3$. 

According  to  die  same  eourt,  it  b  within  the  power  of  a 
state,  in  the  absence  of  federal  legislation  on  the  subject,  to 
i,,„,m,  forbid  under  penalty  the  heating  of  passenger  cars 
Cvaaiin  within  that  state  by  stoves  or  fumaees  kqst  inside 
the  cars, or  suspended  therefrom,  though  such  cars  maybe 
employed  in  interstate  commerce ;  and  this  power  cannot  be 
aflccted  by  possible  inconveniences  resulting  from  the  adoption 
of  conflicting  regulattons  by  Adjoining  states:  N,  K,  N»  M.  & 
H.  R,  R,  Co.  v.  Fe^pU,  17  Sup.  Ct.  Rep.  418. 

In  the  same  case  it  was  also  hdd  that  Rev.  Sut  U.  S. 
I  5358,  authoridng^  all  steam  railroad  companies  IM  the  United 
States  to  carry  freight,  passengers,  etc.,  from  one  state  into 
another,  and  to  connect  with  other  roads  so  as  to  form  oon^ 
tinuoiis  lines  of  transportation,  does  not  Interfere  in  any  wise . 
with  the  enactment  of  laws  by  the  states  to  promote  the  safety 
of  passengers,  while  travelhig  withm  their  respective  liniiu 
from  one  state  to  another.  In  cars  propelled  by  steam,  and  that 
a  statute  forbidding  the  heating  of  passenger  cars  by  stoves,  on 
rsHroads  of  over  fifty  miles  hi  length,  b  not  such  a  discrimina- 
tion against  roads  of  greater  length,  as  to  amount  to  a  denbl 
of  the  equal  protection  of  the  laws,  required  by  the  FourtiMith< 
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A  code  adopted  by  a  single  act  of  the  legislature,  though 
It  may  contain  inconsMstent. provisions,  and  one  section  may  be 
modified  by  another,  n  not  within  the  letter  or. 
9pirtt  of  the  constitutional  provision  that  no  law 
shall  be  revised,  amended  or  extended  by  refer- 
to  ks  title :  £r  /rrrXt*  TTunuas,  (Supreme  CoMit  of  Ala- 
bama.) 2*1  So.  Rep.  ^69. 

The  Gicuft  Court  for  the  Northern  District  of  Ctflifi:>rnta 
has  lately  held,  that  the  provision  of  the  constitution  of  Calt- 

■rtM^mi    **"^*»  (^^'  ^^*  i.^^*)  *^^  *^®  "*®*  of  charge  fi.xcd 

fty  ■■iiiMi   by  the  railroad  commission  shall  be  deemed  con- 

riapiniia    chisivcly  jiist  and  reasonable  in  all  controversies, 

ctvii  and  criminal,  is  in  conftict  with  the  Fourteenth  A»ncnd- 

mcnc,  and  thcrdore  void:  SmtiAtru  Par.  C0.  y>  Bwirti cf  Raii- 

rofut  Cmnrty  0f  Oiliforma;?^  Fed.  Rep.  236. 

In  the  same  caise  the  court  laid  down  .a' nunf her  of  rules  for 
fixing  rates  of  charge,  the  most  irnportafit  of  which  arc  (1) 
,1^  That  while  a  stite  has  power  to  regulate  railroad 
rates,  that  power,  as  well  as  the  right  of  a  railroad 
company  to  control  its  business,  stops  at  injustice,  the  state 
haying  no  njght  to  fix  a  rate  unreasonably  low,  though  it  may  - 
prevent  the  railroad  ft-om  ^\ti!g  one  unreasonably  hi^h ;  (2) 
That  rates  for  railroad  transportation  arc  not  necessarily 
unreasonable,  when  they  amount  to  practical  confiscation, 
nor  tcasonable  if  they  allow  iiny  dividend,  however  small;  but 
a  railroad  company  is  entitled  to  be  reimbursed  its  charges 
and  expenses,  and  to  receive,  besides,  an  adequate  return 
upon  ks  investment ;  and  (3)  That  hi  ascertaining  the  cost  of 
operating  a  railroad,  with  reference  to  detemrining  the  reason- 
iri»lenc88  of  rates»  the  expenses  of  operation  are  not  to  Yk 
strictly  Kmited  to  the  cost  of  running  trains,  excluding  all 
betterments;  but  the  cost  of  reasonable  renewals  and  improve- 
meats  of  rand-bed,  track  and  equipment  should  be  included 
IB  tnc  opcfatiog  expenses. 

Accordfaig  to  a  late  decision  of  the  Supreme  Court  of  Ten- 
a  contract  by  which  a  manufrcturer  appcrfnts  a  firm 
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as  a  "  s|)ecial  selling  factor."  to  handle  his  goods, 
and  under  which  all  goods  consigned  are  to  remain 
the  property  of  the  consignor  until  sold  at  prices  fixed  by  the 
consignor,  the  consignees  to  protect  the  consignor  from  any 
decline  in  price,  and  to  have  the  benefit  of  any  advance,  and 
which  also  requires  the  consignees  to  remit  for  all  goods  con- 
signed.at  the  end  of  sixty  days,  whether  sold  or  not,  or  whether 
collected  for  or  not,  and  does  not  require  any  risgort  made 
as  to  sales,  is  a  contract  of  sale,  and  not  of  agenc>',  in  so  hr  as 
it  tends  to. affect  the  rights^oTthtrd  persons ;  and  the  consignor 
can  neither  impress  a  trust  upon  the  property  of  the  consignees 
for  the  proceeds  of  sales  of  such  goods  collected  amd  used  in 
their  general  business,  nor  claim  the  ownership  of  outstanding 
accounts  against  customers  of  such  goods,. as  against  other 
creditors:  Ar^ttcJ^  v.  Kirkpatruk,  39  S.  W.  Rqp.  3. 

A  contract  by  which,  in  consideration  of  the  purchase'  of 
stock  in  a  corporation,  the  buyer  is  to  be  editor  and.  manager 
and  have  control  for  a  definite  time  of  a  news- 
paper published  by  the  corporation.^  at  a  fixed 
salary,  subject  to  his  appointment  and  salary 
ceasing,  and  according  to  which  the  seller  has  a  right  to  buy 
back  the  stock,  if  the  buyer  engages  in  other  business,  or  the 
revenues  of  the  paper  &il  to  amount  to  a  certain  sum,  is  not  a 
mere  personal  contract  for  services,  which  cannot  be  enfbroed 
Hi  equity  by  enjoining  any  interference  with  his  management 
and  control ;  and  though  the  buyer  cannot  be  compelled  to 
write  editorials  or  exercise  management  over  the.  newspaper,, 
there  is  no  such  want  of  mutuality  of  remedy  as  will  prevent 
the  granting  of  an  injunction  to  enjoin  such  interference: 
Jmus  v.  WUHams,  (Supfeme  Court  of  Missouri,)  39  S.  W.  Rep. 
486. 

In  the  opinion  of  the  Qrcuit  Court  for  the  Northern  District 
of  Ilh'nois,  a  system  of  indexes,  constituting  a 
letter  file.  Is  not  a  proper  subject  of  copyright: 
Ambtrg  FiU  &  Index  C0,  v.  Skem,  78  Fed«  Rep.  479. 

The  Supreme  Court  of  CaUornia  has  recently  held,  that  a 
coostitutkMial  provision  (Const  Cal^  Art  la,  |  10,)  which 
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J^^^„  prohibits  the  passage  of  any  law  permittin*;  the 
leasing  or  alienation  of  any  franchise  so  as  to 
relieve  the  franchise  or  property  held  thereunder 
froni  liabilities  contracted  in  the  operation  of  that  franchise, 
does  not  give  the  employe  of  the  lessee  of  a  corporation  a 
right  of  action  against  the  corporation  for  injuries  received 
through  the  wrongful  act  of  the  lessee  in  the  use  of  the  leased 
property ;  but  that  though  an  act  of  the  legislature  authorizes 
one  railroad  company  to  lease  its  franchises  and  property  to 
another,  the  lessor  company  is  liable  to  an  employe  of  the 
lessee  for  injuries  caused  by  the  improper  construction  of  the 
road :  Lee  y.  ScHiktrm  Pac,  R.  R,  Co.,  47  Pac.  Rep.  932. 

If  a  person  acts  as  director  of  a  corporation,  and  fails  to  file 
an  annual  report,  as  required  by  law,  he  cannot  escape  per- 
sonal liability  to  the  creditors  of  the  corporation 
on  the  ground  that  he  did  not  hold  the  number 
^PM  of  shares  of  stock  requisite  to  qualify  him  (or  the 
position  of  director:  Donnelfy  v.  Pancoast,  (Su- 
preme Court  of  New  York,  Appellate  Division,  First  Depart- 
ment,) 44  N.  Y.  Suppl.  104. 

Minority  stockholders,  who  cannot,  through  the  directors 
or  stockholders,  obtain  relief  for  the  voting  of  excessive  salaries 
to  officers,  are  entitled  to  relief  in  equity,  but  in 
order  to  support  a  bill  by  them  on  that  ground 
they  must  aver  facts  to  show  why  the  bill  is 
necessary ;  and  the  mere  fact  that  these  stockholders  elected 
the  seven  directors  does  not  warrant  the  presumption  that 
those  directors  would  refuse  to  discharge  their  duties  to  the 
corporation  and  the  minority  stockholders  when  requested, 
nor  does  the  fact  that  an  appeal  to  the  stockholders  would  be 
unavailing  excuse  a  fiiilure  to  apply  to  the  board  of  directors 
before  filing  the  bill :  Decatur  Mntral  &  Land  Ca.  v.  /Wjm. 
(Supreme  Court  of  Alabama,)  21  So.  Rep.  315. 

Recetven'  certificates,  issued  by  the  receiver  of  a  purely 
private  corporation,  are  not  a  charge  upon  the  assets  of  the 
corporation  in  preference  to  existing  liens,  a^ 
against  lienors  who  have  not  consented  to  their 
issue:  Doe  v.  Nortkwtstem  Coat  &  Tramp,  Ca>w 
(Grcutt  Court,  D.  Oregon,)  78  Fed.  Rep.  62. 
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provision  for  the  use  of  a  cross  to  indicate  choice  is  mandatory, 
that  for  putting  a  cross  opposite  the  name  of  every  candidate 
when  a  voter  desires  to  vote  for  candidates  in  more  than  one 
list  is  merely  directory ;  but  that  if  a  cross  is  put  at  the  head 
of  one  party's  list  of  candidates,  and  opposite  the  name  of  a 
candidate  in  another  list  for  an  office  for  which  there  is  a 
candidate  in  the  first  list,  the  ballot  will  not  be  counted  for 
either  candidate  for  that  office,  but  will  be  counted  for  all 
other  candidates  in  the  first  list:  Dkkerman  v.  Gtlstkorpe^ 
47  Pac.  Rep.  999. 

The  second  point  was  Ukewise  ruled  in  State  v.  FroHshaw^ 

(Supreme  G>urt  of  Montana.)  48  Pac.  Rep.  i,  where  it  was 

also  held  that  when  electors  vote  the  official  ballots  supplied 

irftiMif     ^  ^Saxxa  by  the  judges  of  election,  their  legally 

"■"•>■  expressed  will  cannot  be  overthrown,  if  they  are 
not  at  fault,  by  the  feet  that  the  officer  who  prepared  the 
ballots  in  some  way  neglected  his  duty. 


According  to  a  recent  decision  of  the  Circuit  Court  of  Appeals, 
Third  Circuit,  an  electric  light  company,  which  maintains  wires 
carrying  an  electric  current  of  high  power  on  poles 
used,  in  common  with  it,  by  other  companies,  for 
the  support  of  their  wires,  owes  to  an  employe  of 
one  of  such  other  companies,  who  is  lawfully  upon  the  pole, 
in  pursuance  of  the  common  right,  the  duty  of  exercising 
ordinary  care  to  keep  its  wires  so  saiely  insulated  as  to 
prevent  injury  tp  that  employe,  though,  in  the  performance  of 
his  work,  he  may  enter  upon  a  separate  cross-arm  of  the 
electric  light  company  or  accidentally  touch  its  wires:  Newark 
Eicctrk  Ugki  &  Power  Cp,  v.  Garden^  78  Fed.  Rep.  74. 
Acheson,  Qrcuit  J.,  dissented. 


The  Supreme  Court  of  Texas  has  adopted  ttie  rule,  held 
almost  everywhere,  that  a  conveyance  of  an  expectant  interest 
in  an  estate  may  be  valid  in  equity ;  and  that  the 
of  the  ancestor  is  not  essential  to  the 
validity  of  a  conveyance  b>'  an  heir  of  his  expec- 
tant interest,  particularly  when  he  is  nan  compos  mentii:  Hale 
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V.  HMm,  39  S  W.  Rep.  287,  affirming  35  S.  VV.  Rq>.  843. 
If  the  tfuisaction  b  fair,  equity  will  uphold  the  conveyance 
of  an  expectant  estate,  and,  if  necessary,  will  enforce  it,  whether 
the  ancestor  assents  or  not.  This  rule  prevails  everywhere  but 
in  Kentucky:  BtckUy  v.  Newiand,  2  P.  Wms.  182,  1723; 
Ifarwoods,  Toake,  2  Sim.  192,  1809;  Cook  v.  Fuid,  15  Q.  B. 
460,  1850;  /«  re  GarcehiCs  Estate,  104  Cal.  570,  1894; 
Qindcning  v.  Wyatt,  54  Kans.  523,  1895;  Curtis  v.  Curtis, 
40  Me.  24,  1855;  Quarles  v.  Quarles,  4  Mass.  680,  1808; 
Kennty  v.  Tttekcr,  8  Mass.  143.  1811 ;  Trmli  v.  Eastman,  3 
Mctc  (Mass.)  121,  1841 ;  Bacon  v.  Bonham,  33  N.  J.  Eq.  614, 
1881,  afBmiing  27  N.J.  Eq.  209.  1876;  Stover  v.  Eydes- 
heimer,  3  Keyes,  (N.  Y.)  620,  1867;  Kin/on  v.  Kinyon,  27 
N.  Y.  Suppl  627,  1894 ;  AfcDonaidy.  McDotudd,  $  Jones  Eq. 
(N.  C.)  21 1.  1859 ;  Bodenkamer  v.  Weiek,  89  N.  C  78,  1883 ; 
P^fUfer*s  Appeal,  63  Pa.  443,  1869;  Frits* s  EstaU,  160  Pa.  156, 
1894;  Inre  KuhtCs  EstaU,  163  Pa.  438,  1894;  Fitsgeraidy. 
Vestal,  4  Snced,  (Tenn.)  258, 1 8$6 ;  SUeU  v.  Frierson,  85  Tenn. 
430.  1887;  ^^^v  v.  Howard,  94  Tenn.  $yj,  189$;  contra, 
Wheeler  v.  Wheeler,  2  Mete.  (Ky.)  474,  1859;  Alves  v. 
Scklesmger,  81  Ky.  290.  1883;  McCall  v.  Hampton,  (Ky.) 
32  S.  W.  Rep.  406,  189s. 


The  result  of  an  autopsy  on  the  body  of  one  for  whose 
death  an  action  is  brought  is  not  privileged  under  a  statute 

^ ^        (Code  Civ.  Proc  Cal.  (  1881,  sub-d.  4,)  whidi 

PHvitet^  provides  that  **  a  licensed  ph3rsictan  or  surgeon 
'  niBiiiiiiiiiii  Q^n,^^  without  the  consent  of  his  patient,  be 
examined  in  a  ctvil  action  as  to  any  information  acquired  in 
attending  the  patient  which  was  necessary  to  enable  htm  to 
prescribe  or  act  for  the  patient"  "  A  dead  man  is  not  a '  patient/ 
capable  of  sustaining  the  relation  of  confidence  towards  his 
physician  which  is  the  foundation  of  the  rule  given  in  the 
itatole,  but  is  a  mere  piece  of  senseless  clay,  which  has  passed 
beyond  the  reach  of  human  prescription,  medical  or  otherwise  :*' 
Hmisam  v.  Smiter  St.  Ry.  Co.,  (Supieme  Court  of  California,) 
4;  I^K.  Rq>.  1019. 
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In  JpHts  V.  German,  [1897]  i  Q.  B.  374,  the  G>urt  of 

Appeal  has  affirmed  the  decision  of  the  Chief  Justice,  [1896] 

jMtiM  •«  tiM    3  Q.  B.  418.    (See  36  An.  L.  REa  N.  &  138.) 

jw£ii*T?iiiiMH.  ^^  ^^  ^^^'^^  *  Ju'^^  ^  ^^  peace  had  issued 
UsaiNy  a  search-wamnt,  upon  a  sworn  information 
stating  that  the  informant  had  "  just  and  reasonable  cause  to 
suspect  and  doth  suspect  that  W.  J.  has  in  his  possessaon 
certain  property  belonging  to  [the  informant  J  and  that  he  has 
requested  the  said  W.  J.  to  allow  him  to  search  several  boxes, 
which  the  said  W.  J.  has  had  packed,  ready  to  be  taken  away, 
and  which  he  refuses  to  be  looked  through."  The  warrant 
was  executed,  and  W.  J.  brought  an  action  of  trespass  against 
*  the  justice,  alleging  that  the  information  was  insufficient,  and 
that  the  warrant  was  consequentiy  illegal  and  without  jurisdic- 
tion. The  Chief  Justice  gave  judgment  for  the  defendant,  and 
this  decision  was  affirmed  by  the  Court  of  Appeal,  on  the 
ground  that  a  search-warrant  may  be  issued  on  an  allegation 
of  reasonable  suspicion  of  larceny;  that  it  is  not  necessary  to 
allege  in  the  information  that  a  larceny  has  in  fact  been 
committed,  but  that  it  is  enough  to  allege  a  suspicion  that  a 
larceny  has  been  committed;  that  it  is  not  necessary  to  sped^ 
in  the  information  the  particular  goods  for  which  a  search  is 
desired ;  that  the  information  in  question  substantially  averred 
that  the  informant  suspected  certain  property  of  his  to  have 
been  stolen;  and  that  it  was  sufficient  to  give  the  justice 
jurisdiction. 


The  arrogance  of  the  labor  unions  has  met  with  another 
LrttrUrtiM,  '^"^  *^*  Co^Tt  of  Appeals  of  New  York 
cwtTMt  has  recentiy  ruled  that  a  contract  between  a 
^^^  brewers*  association  and  a  \abot  umoo,  provid- 
L^aiMjr  ing  that  no  employe  of  the  former  should  be 
allowed  to  work  for  more  than  four  weeks  without  becoming 
a  member  of  the  latter,  is  an  attempt  to  interfere  with  the  ri^ 
topursuea  lawful  trade  or  calling,  and  hence  is  void  as  { 
public  policy:  Qurrmm  v.  Gidem^  46  N.  £.  Rep.  379. 
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A  promu«e  to  rq)air,  tiiacic  by  a  landlord  to  his  tenant 
Mi  during  the  tenancy,  and  with  no  otlier  considcra- 
1*^^    tion  than  the  tenancy,  cannot  be  enforced  :  Taylor 
V.  LehiHam,  (Appellate  Court  of  Indiana,)  46  N.  E. 
Rq).  84. 

A  landlord  who  lets  an  unfurnished  house  in  a  dangerous 

iiMffwMM    condition,  he  being  under  no  liability  to  keep  it  in 

rl^irtt!ti*tf    '^*P^*''»  "  "^  liable  to  his  tenant,  or  to  a  person 

LmmMm94      using  the  premises,  for  personal  injuries  happening 

during  tlie  term,  and  due  to  the  defective  condition  of  the 

hou!»e :  Latu  v.  Cox,  (Court  of  Appeal  of  England,)  [1897] 

iQ.  B.415. 


According  to  the  Supreme  Court  of  Louisiana,  an  anony- 
mous publication,  made  in  the  form  of  a  printed  pamphlet, 

Ukrt.  which  purports  to  be  a  reply  to  another  communi- 
^vmmZ!!u  ^**®"»  ^*  authorship  of  which  is  not  furnished, 
RwrtaiMtiMi  cannot  be  said  to  be  libelous  per  se,  as  allegation 
and  proof  are  required  to  connect  that  pamphlet  ivith  the 
complainant ;  and  when  one's  methods  of  teaching  have  been 
unduly  criticised  by  a  rival  who  pretends  to  superiority,  color 
is  given  to  the  excuse  of*  making  a  reply,  and  the  recrimination, 
if  kept  within  reasonable  bounds,  is  not  libelous,  or  at  any 
rate,  the  parties  are  in  pari  delicto,  and  the  aggressor  cannot 
complain :  Mielly  v.  SohU,  21  So.  Rep.  593. 

The  complaint  in  this  case  alleged  that  the  following  parts  of 
the  pamphlet  referred  to  were  libelous : .  First,  the  quotation 
heading  said  pamphlet,  "  Oh  what  a  tangled  web  we  weave, 
when  first  we  practice  to  deceive ;  "  Second,  the  comparison 
of  the  petitioner's  circular  to  one  termed  elsewhere  in  the 
pamphlet  a  "  charlatan  *'  teacher ;  Third,  the  application  of  the 
adjective  "  smattering,'*  to  the  course  of  book-keeping  taught 
by  the  petitioner ;  Fourth,  the  allegation  that  the  petitioner's 
course  was  "  copied  and  worked  "  from  a  treatise  on  book- 
keeping by  one  R.  A.  Wright,  "  the  noted  dghteen-hour 
charlatan  teacher;*'  Fifth,  the  use  of  the  adjectives  **  delusive" 
and  ''decoying"  with   relerence  to  the  petitioner's  circular; 
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and  Sixth,  a  quotation  from  Dante's  Inferno,  as  to  the  puiiisb- 
mcnt  of  impostors  in  the  tenth  gulf  of  Hades.  The  opening 
sentence  of  the  pamphlet  was  as  follows :  "  A  very  pretentious 
teacher  of  book-keeping  in  this  city,  whom  we  will  designate 
as  the  '  No  Nonsense '  teacher,  has  woven  a  tangled  web,  long 
and  wide,  by  publishing  many  erroneous  and  deceptive  state- 
ments of  his  superficial  course.'* 

The  Supreme  Court  of  New   Hampshire   has  held  the 
following  newspaper  article  libelous,  as  tending  to  subject  the 
plaintiff  to  contempt  and  ridicule : 

"Giles,  a  Manchester  man,  has  relieved  his 
mind  to  Bryan  by  O.  K.-ing  New  Hampshire.  Now  let  the 
procession  move.'*^^NasAua  /^ess. 

"  Avast  there,  you  lubberly  liar !  Giles  a  Manchester  man  I 
not  by  eighteen  full  length  miles.  He*s  a  G>ncord  man,  from 
the  sole  of  his  cloven  hoof  to  the  cronii  of  his  cranky  head. 
Then  why  do  you  pin  him  upon  the  map  of  Manchester? 
What  have  we  done  that  you  put  such  an  indignity  as  that 
upon  us  ?  Haven't  we  trouble  and  annoyances  enough  with- 
out  him?    Aren't   B— and   P and   C        our  share? 

Isn't  the  Bowery  about  all  our  reputation  will  bear?  Giles  a 
Manchester  man!  Impossible.  Nothing  has  escaped  from 
Barnum's  aggregation  of  humbugs  and  featherheads.    General 

W *s  collection  of  exhibition  apes  hasn't  arrived,  and 

F  didn't  comb  anything  out  of  his  head  while  he  was  here. 
There  is  no  imaginable  source  from  which  Giles  could  have 
come  to  Manchester.    We  have  had  the  freshet,  the  insect  pest, 

the  drouth,  O ,  F        ,  and  a  great  variety  of  other 

unwelcome  visitations  this  summer,  but  thus  fu-  we  have 
escaped  Giles : "  Gi/rs  v.  JakM  B.  Oarki  Co.,  36  Atl.  Rep. 
876. 

In  BtHtuU  V.  SaUsbitry,  (Greuit  Court  of  Appeals,  Second 

Circuit.)  78  Fed.  Rep.  769,  a  newspaper  proprietor,  residing 

NcwspapOT    in  Europe,  esublished  for  the  guidance  of  his 

^VIuTuT*    «*"Pl<^y«*  »  '"!«  **>*'  communications  of  a  personal 

MaiiM  nature  sent  by  unknown  correspondents  must  be 
rerified  on  investigation  by  an  accredited  correspondent,  and, 
nrhen  so  verified,  might  be  published.    In  an  action  based  upon 
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a  scandalous  story,  thus  received,  verified »  and  published,  but 
which  was  utterly  fiilse,  the  court  held  that  it  was  properly 
left  to  the  jury  to  determine  whether  the  rule  evinced  such 
wanton  disregard  of  another's  right,  and  such  reckless  indiflfcr- 
cnce  to  consequences,  as  to  be  equivalent  to  malice,  which 
would  authorize  the  recovery  of  primitive  damages. 

A  &lse  charge  of  criminal  misconduct  against  an  officer  is 
r««iii«n     not  privileged  because  he  is  a  candidate  for  election 
tm  ofltat      ^Q  ^  public  office :  FarJkc  v.  Hammn^  (Court  of  Civil 
Appeals  of  Texas,)  39  S.  VV.  Rep.  310. 


The  Supreme  Court  of  the  United  States  ha^  just  rendered 
one  of  the  most  important  decisions  of  recent  years ;  and  it  is 
j^,„,j^p.,^  to  be  regretted  that  the  court  was  not  more  nearly 
^  Jfff  unanimous.  In  UniUd  Siatts  v.  Trans^Afisscuri 
Freight  Assn.,  17  Sup.  Ct  Rep.  540,  it  held, 
reversing  58  Fed.  Rep.  $8,  against  the  dissent  of 
Justices  White,  Field,  Gray  and  Shiras,  that  the  act 
of  July  3, 1890,  (26  Stat  at  Large,  c  647 ;  Suppl. 
Rev.  Stat.  U.  S.  p.  762,)  which  provides  that  "  eveiy  contract, 
combination  in  the  form  of  a  trust  or  otherwise,  or  conspiracy, 
in  restntnt  of  trade  or  commerce  among  the  several  states  or 
with  Ibfctgn  nations,  is  hereby  declared  to  be  illegal,*'  includes 
all  contracts  or  combinations  operating  in  restraint  of  trade  or 
commerce,  whether  they  be  such  as  were  held  legal  or  illegal 
ai  common  law,  and  whether  the  restraint  imposed  is  reasonable 
or  unreasonable ;  that  it  therefore  applies  to  a  contract  between 
competing  common  carriers  by  rail,  forming  an  association  for 
the  purpose  of  maintaining  and  regulating  rates  of  transporta- 
tion, as  such  agreements  were  not  authorized  or  sanctioned  by 
the  interstate  tommeroe  act  of  February  4,  1887,  and  there  is 
oonsequently  no  inconsistency  between  the  two  acts ;  and  that 
an  agreement  between  a  number  of  competing  railroads  engaged 
in  interstate  traffic  '*  for  the  purpose  of  mutual  protection  by 
establishing  and  maintaining  reasonable  rates,  rules,  and  regu- 
lations 00  all  freight  traffic,  both  through  and  local,**  and 
Corming  an  association  to  prescribe  rates  which,  when  agreed 
to.  are  to  srovem  all  the  companies,  and  a  viobtion  of  which 
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subjects  the  defiiulting  company  to  a  pecuntaiy  penalty,  is  an 
aifrccmcnt  or  combination  in  restraint  of  trade  or  commerce, 
in  the  meaning  of  the  anti-trust  law,  though  each  party  to  the 
agreement  may  withdraw  therefrom  on  giving  thirty  days' 
notice. 


If  a  purchaser  of  the  equity  of  redemption  on  mortgaged 
premises  agrees  to  pay  the  mortgage  as  a  part  consideration 
M«rtg«i«.     ^'^^  ^^^  purchase  price,  upon  the  representation  of 
Rifkt  «f      the  grantor  that  there  are  no  judgmetits  or  liens 
BsMiiy  •!     outstanding  against  the  grantor  or  the  property, 
MralntfMi    *"^  P*^  **  mortgage  accordingly,  but  subse- 
quently discovers  that  there  is  a  judgment  against 
the  grantor,  recovered  subsequent  to  the  date  of  the  mortgage, 
which  is  still  a  valid  lien  upon  the  property,  he  will  be  entitled 
to  subrogation  to  the  rights  of  the  mortgagee  against  the 
mortgagor,  if  the  rights  of  the  judgment  creditor  are  not  aflected 
thereby :  JokMsam  v.  TeotU^  (Supreme  G>urt  of  Utah,}  47  Pac. 
Rep.  1033.    ' 

In  inrt  GribbeUt  47  Pac.  Rep.  1074,  the  Supreme  Court  of 
Oklahoma  recently  declared  void,  on  the  ground  that  it  was 

MunicipM  unrca.sonabIe,  was  not  essential  or  indispensable 
cwporatiMs,  to  the  Carrying  into  eflect  of  any  of  the  purposes 
RMMiiaMciMM.  for  which  a  dty  is  created,  and  was  oppressive 
^•n4»»  and  in  contravention  of  common  rights,  the  fol« 
lowing  ordinance  intended  to  interfere  with  the  operations  of 
the  Salvation  Army  :  "  The  making  of  any  noise  upon  the 
streets  or  sidewalks  of  the  dty,  by  means  of  drums  or  musical 
instruments  or  otherwise,  of  such  a  character,  extent  and  dura- 
tion as  to  annoy  and  disturb  others,  is  hereby  prohibited ;  and 
it  \s  hereby  made  the  duty  of  the  mayor  and  the  dty  marshal 
to  order  any  person  or  persons,  making  such  noise,  to  desist 
therefrom,  and  the  fiUlure  of  or  refusal  of  such  person  or 
persons  to  promptly  obey  such  order  of  the  mayor  or  city 
marshal  is  hereby  declared  to  be  a  misdemeanor,  and  upon 

conviction  thereof  such  person  or  persons  shall  be  punished  by 

m  c^..  ..rM^»  !.-«.  »u»M  fi...  ^^11..^  ^_j «. «.i t 
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dred  dollars  for  each  offense,  in  the  discretion  of  the  court,  and 
shall  be  tmprisomKl  in  the  county  jail  until  such  fine  and  cost 
of  the  prosecution  are  paid. 

In  the  opinion  of  the  Supreme  Court  of  New  Jersey,  the 
councils  of  a  municipal  corporation,  whose  charter  provides 
that  the  councils  may  make  ordinances  to  regulate 
the  public  streets  to  prevent  immoderate  driving  or 
riding,  to  provide  the  manner  in  which  corpora- 
tions or  persons  shall  exerdse  any  privilege  granted  to  them 
in  the  use  of  the  streets,  to  regulate  the  running  of  locomo- 
tive engines  and  railroad  cars  therein,  and  to  protect  persons 
and  property,  has  power  to  enact  an  ordinance  that  all  pas- 
senger cars  operated  by  trolley  or  electric  power  in  the  streets 
of  the  dty  shall  have  proper  and  suitable  fenders  on  the  front 
of  such  cars  to  prevent  accident,  and  that  it  shall  be  unlawful 
to  operate  such  cars  in  the  streets  of  the  dty  without  such 
fenders:  SkUe  v.  City  if  Cape  May,  36  Atl.  Rep.  696. 


The  Supreme  Court  of  the  United  States  has  lately  held,, 
that  a  stockholder  of  an  insolvent  national  bank  may  bring  a 
suit  m  a  state  court,  in  behalf  of  the  bank  and 
himself,  as  a  representative  stockholder,  against 
the  directors,  to  recover  money  alleged  to  have 
been  lost  through  their  negUgence  and  breach  of  trust,  when  the 
bank's  officers,  the  recehwr,  and  the  comptroller  of  the  currency, 
have  all  refused  to  bring  such  a  suit:  Ex  parte  Chetwood,  17 
Sup.  Ct.  Rep.  385  ;  and  that  one  who  appears  upon  the 
official  list  of  the  names  and  residences  of  the  share  holders  of 
a  national  bank  only  as  '*  pledgee  "  of  a  specified 
^  number  of  shares  of  the  capital  stock  of  that  bank^ 
nothing  else  appearing,  is  not  a  shareholder  within 
Rev.  StaL  U.  S.  |  51$!,  and  is  not  subject  to  the  liability 
imposed  by  that  section  upon  shareholders  of  national  banks : 
Poitij  V.  Siaie  Loan  &  Trust  C0,,  17  Sup.  Q.  Rep.  46$, 
affirming  $8  Fed.  Rep.  666. 

The  last  mentkmed  court  has  also  decided,  reversing  ^^  Fed. 
Rep.   i7St  that  the  provisions  of  Rev.  SutU.  S  |  5283^ 
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^^^^j^  which  foi1>ids  the  fitting  out  and  arming  of  a  vessel 

Laws,  with  intent  that  she  shall  be  employed  in  the 

AMtoitof  service  of  an/  foragn  pnnce  or  state,  "  or  of  any 


colony,  district,  or  people."  include  any  insurgent 
or  insurrectionary  body  of  people  acting  together  and  con- 
ducting hostilities,  though  their  belligerency  has  not  been 
recognised:  The  Tkne  Friends^  17  Sup.  Ct.  Rep.  495. 


The  Supreme  Court  of  New  York,  at  Special  Term,  for  Erie 
G>unty,  has  recently  held  that  the  Daily  Mercantile  Review, 
nimpiinf.  P"Wished  in  sheet  form  in  the  city  of  Bufialo, 
wkat  having  a  cireulation  of  I, $00  copies  in  the  county 
and  3,600  elsewhere,  and  containing  several 
columns  daily  of  news  matter  of  general  interest,  and  adver- 
tisements of  all  kinds,  is  a  "newspaper  "  in  which  notices  of 
foreclosure  sales  may  be  published,  within  the  meaning  of  the 
Code  of  Civil  Procedure,  |  1678,  though  it  is  chiefly  devoted 
to  market  reports,  financial  and  mercantile  items,  local  court 
proceedings,  and  lists  of  instruments  recorded,  and  is  sold  only 
by  subscription :  Wiiiiams  v.  Calwell^  43  N.  Y.  Suppl.  72a 

Parties  who  make  and  advertise  for  sale  in  their  catalogue, 
as  an  independent  device,  one  part  of  a  patented  combination, 

pbimu.  ^^*^^  P^^  ^  valuable  only  in  connection  with  the 
cwtritotwj  other  elements  of  the  combination,  are  guilty  of 
tafrtofMMttC  contributory  infringement :  TTkomscn^Hcusiam  EUc" 
trie  Cc.  V.  Okio  Brass  O.,  (Circuit  Court,  N.  D.  Ohk>,  E.  D.,) 
jZ  Fed.  Rep.  139. 

In  Geiifuss  v.  Ccrrigtm,  (Supreme  Court  of  Wisconsin,)  70 

N.  W.  Rep.  306,  S.,  the  owner  of  a  majority  of  the  stock  of 

a  mining  company  and  of  a  furnace  company* 

umtSB»  caused  the  furnace  company  to  issue,  without 
^*ry^  consideration,  but  with  no  fraudulent  intent, 
•  storage  warrants  in  the  usual  form  of  warehouse 
recdpts  on  the  iron  in  its  yards  in  fiivor  of  the  mining  com- 
pany ;  but  there  was  no  actual  delivery  of  nor  agreement  to 
purchase  the  iron.  These  warrants  were  delivered  by  S.,  as 
president  of  the  mining  company,  to  a  bank,  which  took'  them 
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in  good  fiuth,  as  collateral  security  for  a  loan.    Some  time 

after  the  issue  of  these  warrants,  a  creditor  of  the  furnace 

compsuiy  levied  upon  and  sold  the  iron  under  a  judgment  for 

advances  to  the  furnace  company.    The  assignee  of  the  bank 

then  suCcSahe  creditor  to  recover  the  value  of  the  iron.    The 

court  ^lowi  found  for  the  pbintiflT,  but  this  judgment  was 

reversedt^y  the  Supreme  Court,  which  held  that  the  bank 

acquired  no  rights  superior  to  the  creditor,  because  (i)  the 

storage  warrants  were  not  warehouse  receipts,  not  being  issued 

by  a  warehouseman  storing  goods  for  compensation ;  (2)  thcy^ 

were  not  valid  as  chattel  mortgages,  not  being  such  in  form, 

nor  filed,  as  is  required  in  cases  of  such  mortgages ;  and  (3) 

they  were  not  sufficient  as  contracts  of  pledge,  because  there 

was  no  ddivery  of  the  iron. 


Whisky  sold  as  a  beverage  or  commercial  commodity,  by 
one  who  is  neither  a  druggist  nor  pharmacist,  has  been  held 
^^^  ^^^^    to  be  within  the  provisions  of  the  Ohio  Pure  Food 
Law  which  provides.: 

I  I,  That  no  person  shall,  within  this  state, 
manufiKture  for  sale,  or  offer  for  sale,  or  sell  any  drug  or 
artide  of  food  which  b  adulterated  within  the  meaning  of  this 
act. 

I  3.  The  term  drug  as  used  in  this  act,  shall  include  all 
medicines  for  internal  or  external  use,  antiseptics,  disinfectants 


And  if  it  is  not  of  the  prescribed  degree  of  purity,  the 
vendor  will  be  Uable  to  the  penalties  of  the  act :  State  v. 
JfiUtkiMSM,  (Supreme  Court  of  Ohio,)  46  N.  £.  Rep.  71. 


In  Centrat  Tmsi  C0,  v.  Carter,  (Qrcuit  Court  of  Appeals, 

Fifth  Grcutt,}  78  Fed.  Rep.  22$,  the  holders  of  the  bonds  of 

n,ii,,,g        an  insolvent  railway  company  entered  into  a 

CiMpiiiii.      trust  agreement  with  certain  persons  consti- 

ttttmg  a  reorganisation  committee,  and  a  trust 

company,  by  which  the  reorganiation  com- 

"^^liniMiii'    mktiee  was  authorised,  in  very  broad  terms,  to- 

procwe  the  nk  of  the  railway ;  to  adjust,  by  arbitration  or 
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Otherwise,  the  rights  of  a  construction  company  which  had 
contracted  to  build  the  road ;  to  negotiate  and  compound  with 
holders  of  claims  against  the  raOway,  and  provide  for  payment 
thereof;  and  to  borrow  money,  and  pledge  as  security  the 
bond.s  dqxMtted  under  the  agreement.  This  committee  entered 
into  an  agreement  with  certain  parties  holding  claims  against 
the  railway  company  and  the  construction  company,  some  of 
whom  had  obtained  judgments  declaring  contractoiB*  liens  in 
their  favor  against  tlie  railway  company,  by  which  agreement 
these  claims  were  assigned  to  the  committee,  and  certain 
.securities  of  the  railway  company,  held  by  the  construction 
com|)any,  were  released  in  consideration  of  the  promise  of  the 
committee  to  deliver  to  such  claimants  negotiable  certificates 
for  certain  sums,  payable  in  cash,  and  secured  by  the  bonds 
deposited  with  the  committee.  The  claimants  performed  thdr 
part  under  this  agreement,  but  the  committee  never  delivered 
the  certificates.  Subsequently  the  railway  was  sold  under 
foreclosure,  and  upon  an  intervening  petition  by  the  claimants 
who  liad  ansigned  thdr  claims  to  the  committee,  the  court 
decreed  that  they  were  entitled  to  be  paid  the  amount  of  the 
promised  certificates  out  of  the  proceeds  of  sale  applicable  to 
the  payment  of  the  bondholders.  The  trustee  for  tne  bond- 
holders appealed  from  this  decision.  But  the  Grcuit  Court  of 
Appeals  held  that  the  agreement  with  the  claimants,  who  had 
at  least  apparent  right  against  the  rulway,  was  within  the 
authority  of  the  reorganization  committee,  and  that  in  spite  of 
the  lact  that  the  certificates  were  never  delivered,  the  agree- 
ment should  be  treated  as  a  mortgage  on  the  bonds,  and  the 
claimants  were  therefore  entitled  to  be  paid  out  of  the  pro- 
ceeds of  the  sale. 

In  Misumri  K.  &  T.  Ry,  C0.  v.  MOUr.  39  S.  W.  Rep.  $83. 
the  Court  of  Gvil  Appeals  of  Texas  recently  held,  in  aooordanoe 

nijiiuMw.    ^^  ^  weight  of  authority,  (f)  That  when  a 
.^y      person  is  permitted,  without  oljectioii,  to  enter  a 

AMtiMTM    car  in  a  railway  tiain,  at  a  itatioa,  to  aasiat  a 

^'*'*       passenger  to  a  seat,  and  before  entering,  states  to 

the  conductor  that  he  intends  to  get  off,  il  is  the  duty  t£  the 

conductor  to  so  regulate  the  movemeiit  of  the  tniD  at  to  gbe 
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• 

l^im  a  reasonable  time  to  leave  the  car  without  injur)' ;  (2) 
i.~hat  if  such  information  is  given  to  a  porter  or  brakcman,  and 
'tlie  conductor  in  starting  the  train  acts  upon  the  statement  of 
"^Iie  porter  or  brakcman  that  it  is  "all  right,*'  the  railroad 
company  is  chargeable  with  the  notice  given  that  the  person 
desired  to  leave  the  train,  as  if  it  had  been  given  to  the 
^ronductor  directly;  and  (3)  That  the  absence  of  any  rule 
f«3rbidding  it  and  of  any  objection  on  the  p.irt  of  those  in 
^liarge.  operates  as  a  consent  on  the  part  of  a  railroad 
crompany  that  a  person  not  a  passenger  may  enter  one  of  its 
<rars  for  the  purpose  of  assisting  a  passenger  to  a  scat. 


Land  conveyed  to  a  corporation  in  fee  docs  not  revert  to 

'^he  grantor  or  his  heirs,  on  the  extinction  of  the  corporation  ; 

and  it  makes  no  diflerenc^  in  this  regard  that  the 

Bictact      existence  of  the  corporations  is  limited  by  law  to 

Cwf4j«itaa    ^j^.^  y^^ .  IVi/soH  V.  Ltary,  (Supreme  Court  of 

'Morth  Carolina,)  26  S.  E.  Rep.  630,  overruling  Fox  v.  Hant/i, 

M  Ired.  Eq.  (N.  C.)  358.  1841. 


In  Cunj  V.  Lasfff  Scmitutry  Co,,  (Supreme  Judicial  Court 
^>f  Massachusetts.)  46  N.  £.  Rep.  1 10,  the  plaintiff  sent  her 
daughter  to  the  defendant's  school,  agreeing  to  be 
bound  by  tlie  conditions  of  tlie  catalogue,  which 
provided  tliat  scholars  should  not  be  absent  from 
school  except  at  regular  recesses.  On  one  occa- 
sion the  plaintiA*s  request  that  her  daughter  be  allowed  to 
spend  Sunday  with  her,  which  had  been  granted  on  several 
previous  occasions,  was  denied.  She  took  her  daughter  with 
licr  in  spite  of  this  refusal ;  and  when  she  brought  her  back 
the  school  authorities  refused  to  allow  her  to  remain  any 
longer  in  the  school,  unless  the  plaintiflf  would  accept  their 
interpretation  of  the  contract,  which  was  that  tlie  officers  of 
the  school  had  absolute  discretion  to  determine  when  pupils 
sliould  be  permitted  to  be  absent.  The  plaintiff  refused  to 
accept  this  construction,  took  her  daughter  away,  and  sued  to 
recover  the  money  she  had  advanced  for  board  and  tuition. 
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The  trial  court  directed  a  verdict  for  the  defendant ;  and  this 
was  affirmed,  the  court  holding  that  the  regulation  as  to 
absence,  as  construed  by  the  defendant,  was  reasonable,  and 
that  the  defendant  was  not  obliged  to  permit  the  plaintilTs 
daughter  to  remain  in  the  school,  unless  she  would  consent  to 
be  bound  by  it  

Specific  performance  will  not  be  decreed  of  a  contract  to 
convey  "  a  house  and  lot,**  when  the  house  has  only  three 
j^^.in^  walls,  the  beams  and  girders  being  inserted  on 
^•rtunmmmm  the  fourth  side  into  a  wall  on  the  lot  of  an  adjoin- 
ing owner,  though  the  vendor  has  a  prescriptive  right  to  the 
use  of  the  wall  for  that  purpose :  Sfer^  v.  Scku/is,  (Supreme 
Court  of  New  York,  Appellate  Division,  Fh-st  Depaitment.) 
43  N.  Y.  Suppl.  1016. 

An  act  which  authorises  a  vehicle  license  by  dtics,  provided 

it  shall  only  apply  to  vehicles  used  in  the  tfanspoitation  of 

TaniiMi,     6oo<ls  and   merchandise,  and  for  hire  at  public 

McydM      stands,  and  by  livery  stables,  does  not  authorise  a 

tax  on  a  bicycle  used  only  by  its  owner  for  pleasure  :  Davis 

V.  Pitn'ftffSfitcA,  (Supreme  Court  of  Alabama,)  3i  So.  Rep.  344. 


A  writing  puiporting  to  be  the  joint  will  of  two  persona 
cannot  be  probated  as  such  in  the  Itfe  of  one  of  them ;  but  a 
j«tat  WINS,   writing  jointly  executed  by  two  persons,  purport- 

i*'*^**  ing  to  be  their  will,  devising  to  a  third  person 
lands,  parts  of  which  belong  to  each,  can  be  proved  as  the 
separate  will  of  one,  on  his  death,  while  the  other  is  still  living : 
Ih  re  Davis' s  Will,  (Supreme  Court  of  North  Carolina,)  26 
S.  £.  Rep.  636,  overruling  Qayton  v.  JJvirmam^  2  Dev.  &  Bat. 
L.  (N.  C)  558,  i«37. 

In  a  recent  case  before  Reeves,  J.,  of  the  Chancery  Division, 
a  tesutrix  had  bequeathed  to  her  husband  a  life  interest  in 
oiftforLMb.   ^"^^  ^^  estote,  and  gave  him  ••  power  to  dis- 

pMfOT*!  pose  of  all  such  property  by  will  amongst  our 
^iitetfta^tTr*  children.**  The  will  contained  no  gift  over  in 
deiault  of  appointment.  There  were  children,  but 
the  husband  died  intestate  without  having  exer- 
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€»ed  the  power  of  disposition.  Upon  these  facts,  the  judge 
held  that  when  there  is  a  gift  to  one  for  life,  with  a  power  to 
him  to  appoint  among  a  class,  but  no  gift  to  the  class  and  no 
gift  over  in  delault  of  appointment,  the  court  b  not  bound, 
without  more,  to  imply  a  gift  to  the  class  in  dcfiiult  of  the 
exercise  of  the  power ;  that  in  this  case  the  power  conferred 
on  the  husband  was  a  mere  power  and  not  one  coupled  with 
a  trust;  and  that  consequently  there  was  no  gift  to  the  chil- 
dren by  implication,  and  that  the  heir  at  law  of  the  tesUtiix 
wasentitkd:  !mrt  Weeka's  Scttlemtiii.  [1897]  i  Ch.  289. 
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Thf.  Power  ok  a  Cori^oration  to  I'urciiasb  and  H01.D  Stock 

OK    ANOTHRK    CoRI«ORATION.      lIllS    Old    qUCStioil    RTOSe    fOT    fieih 

consideration  upon  a  somewhat  extreme  state  of  (acts  in  the  recent 
case  of  Mrsf  Natwmtl  JUwk  a/  Cotieinni  v.  Jfawkhs^  (C.  C.  A.  ist 
C. )  79  l*cd.  51.  A  national  bank  had  puichaiied  ss  an  investment 
100  shares  of  the  capital  stock  of  another  bank,  and  for  a  number 
of  years  had  held  them  and  drawn  dividends.  In  1893  the  latter 
bank  was  declared  insolvent  and  went  into  the  hands  of  a  receiver, 
and  an  assessment  of  $100  was  ordered  on  each  share  of  the  stock 
under  the  National  Banking  Acts.  The  defendant  bank  declined 
to  iny  this  asseMment  on  the  ground  that  it  had  no  power,  under 
the  law  of  its  creation,  to  acquire  the  stock  of  another  national  bank 
as  an  inveiitment ;  liut  the  Circuit  Court  of  Appeals,  in  deciding 
the  case,  held  that  it  was  not  necessary  to  consider  this  pfoposition. 
They  took  the  view  that  as  the  bank  had  full  power  to  loan  on  the 
stork  as  collattial,  or  to  take  it  in  compromise  of  a  doabcfid  daim^ 
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and  in  either  case  to  have  the  stock  tiansferred  in  its  own  name 
abMltttely,  therefore  no  illegality  appeared  on  the  &ce  of  the  trans- 
action, and  there  was  nothing  to  infonn  either  the  bank  whose 
stock  it  ao|iiired,  or  existing  or  future  creditors,  or  the  controller 
of  the  currency,  that  the  transaction  was  not  within  the  scope  of 
the  andoohted  powers  of  the  defendant.  And  the  court  decided 
that,  this  being  the  case,  the  unquestioned  trend  of  decisions  in  the 
United  Sutcs  Supreme  Court  was  that  the  bank  b  estopped  to  deny 
its  liability. 

It  would  seem  that  the  court  is  supported  in  its  decision  by 
iHcta  of  the  Supreme  Court,  although  there  are  no  cases  decided 
si)uarely  on  the  point.  The  court  in  deciding  the  case  of  First 
National  Batik  v.  Natwnal  Exchangt  BatU:,  92  U.  S.  112,  while 
admitting  the  power  of  a  national  bank  to  compromise  a  doubtful 
debt  by  taking  stock  of  another  bank,  used  language  that  would 
seem  to  negative  its  power  to  take  such  stock  for  ordinary  purposes, 
mying :  "  Dealing  in  stocks  is  not  expressly  prohibited,  but  such 
a  prohibition  is  implied  from  the  failure  to  grant  the  power."  In 
Grrmania  NaHonai  Bank  v.  Case^  99  U.  S.  628,  the  ((uestion  again 
before  the  court  was  of  the  power  of  a  national  bank  to  make  a  loan 
with  the  stock  of  another  bank  pledged  v^  collateral  security,  and 
the  power  was,  of  courre,  supported.  In  its  opinion,  however,  the 
court  seems  to  have  gone  beyond  what  was  necessary  for  its  decision 
of  the  case,  saying :  "  There  is  nothing  in  the  argument  on  behalf 
of  the  appellants  that  the  liank  was  not  authorized  to  make  a  loan 
with  the  stock  of  another  bank  pledged  as  collateral  security.  That 
b  an  ordinary  mode  of  loaning,  and  there  b  nothing  in  the  letter 
or  spirit  of  the  National  Banking  Acts  that  prohibits  it.  But,  if 
there  were,  the  lender  could  not  set  up  its  own  violation  of  law  to 
cKa]}e  the  responsibility  resulting  from  the  illegal  action.'*  It  was 
upon  thb  language  that  the  court  placed  most  reliance  in  deciding 
the  present  case. 

There  can  be  no  doubt  of  the  power  of  a  corporation  to  take  the 
stock  of  another  corporation  in  settlement  of  an  old  debt :  First  Nat. 
Bank  T.  Natianal  Extlian*^e  Bank,  (stt^ra).  But  whether  it  can 
hold  such  stock  bb  security  for  a  current  loan,  or  whether  it  may 
sabicribe  for,  purehase,  or  hold  such  stock  for  ordinary  purposes  is 
more  in  doubt.  The  better  opinion  in  this  country  seems  to  be  that 
it  cannot:  Franklin  Ca,  v.  Inst,  for  Savings^  68  Me.  63;  Xationai 
Savinj^s  Bank  t.  Meriden  Agency  Co.,  24  Conn.  159;  Nassau 
Banks,  JentSf  95  N.  Y.  115  ;  Kniivtesv,  Sandercptk^  107  Cal.  639, 
40  Rm:.  1047 ;  Franklin  Bank  v.  Commercial  Bank,  36  Ohio,  350 ; 
Clark  on  Corporations,  151  to  153;  Thompson's  Cdmmenuricson 
the  Law  of  Corporations,  Vol.  I.,  $§  11 03  to  in  1.  With  refer- 
ence to  thb  prohibition  it  was  said,  in  one  of  the  above  rases, 
*•  Wcte  thb  not  so,  one  corporation  t>y  buying  up  a  majority  of  the 
shares  of  the  stock  of  another  oould  Uke  the  entire  management  of 
its  busiacas,  however  foreign  such  business  might  be,  to  that  which 
the  corporation  purehasing  such  shares  was  created  to  carry  on." 
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Ihit,  while  this  is  the  view  sppsrently  supported  by  the  weight  of 
American  anthority,  and  certainly  by  the  text-book  writen,  tjSen  k 
not  wanting  the  best  of  authority  on  the  other  side :  /m  re  Asimti€ 
Bankinj^  C^rp^raiiMt  L.  R.  4  Ch.  App.  353 ;  CmbimH  Paper  C9, 
y.Sintts/w,  Ce.,  (Ia.),64  N.  W.  783.  And  one  Caliibmia  case  has 
decided  that  a  corporation  may  be  created  for  the  eaprav  purpose 
of  dealing  in  stocks,  in  which  case  it  may,  of  coiuse,  purchase  and 
hold  them :  JiUrkeiSl.  My.  Ce,  v.  Heiimmm^  109  Cal.  371,  4*  ^^^ 
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Hand-iiook  of  thk  Law  of  Paktnership.    By  Wiluam  GeoncB. 
Hornbook  Series.     St.  Ruil,  Minn. :  West  Publishing  Co. 

'I1iis  work  is  one  of  the  latest  products  of  that  inexhaustible  mine 
of  legal  iMiblications,  the  West  Publishing  Co.  As  a  concise  and 
proliably  accurate  summary,  in  a  series  of  legal  propositions,  of 
nearly  five  thousand  cases,  it  has  its  value.  It  is  not,  however,  a 
book  for  the  Jurist  or  the  student,  both  of  whom  demand  a  more 
scientific  and  historical  discussion  of  the  cases. 

As  a  contribution  to  the  science  of  the  law,  this  volume  is  not 
worth  the  paper  it  is  printed  on,  but,  as  a  guide-book  to  the  lesdiqg 
cases  on  the  subject,  and  a  vade  meemm  for  the  ctanuning  student, 
it  will,  no  doubt,  be  useful  to  many.  R.  R.  F, 


A  TRF.ATtsE  ON  Mrcmanics'  LiEifs.  By  Ix>uis  BotsoT,  Jr.,  A.B., 
LL.  H.,  of  the  Chicago  Bar.  St.  Fkul,  Minn. :  West  Publishing 
Company. 

It  seems  almost  a  hopeless  task  to  embody  in  a  treatise  a  subject 
so  entirely  statutory  as  that  of  Mechanics'  Liens.  The  law  of 
diflerent  jurisdictions  is  so  contrsdictory  and  so  subject  to  change, 
that  one  can  never  be  sure  what  it  really  is.  A  considerable  part 
of  the  Pennsylvania  Uw,  for  example,  t^  given  by  Mr.  Boisot,  is 
ancient  history  already. 

'Ilie  nature  of  the  subject  also  puts  unfortunate  limiutions  on  the 
author's  style.  The  cxpicssions,  "where  the  sutute  provides," 
'*  under  a  sutute  requiring,*'  etc.,  etc.,  are  used  to  a  wearisome 
extent,  occurring  as  often  as  half  a  dozen  times  to  the  page.  On 
P*gc  408,  §  418,  it  is  said,  "Where  the  statute  exprasly  requites 
the  claim  to  set  forth  the  times  when  the  material  was  furnished,  or 
the  Ubor  performed,  an  omission  of  such  allegations  renders  the 
lien  void.  .  .  .  But,  where  the  statute  does  not  expressly  vequiie 
the  cUim  to  give  the  dates  of  the  account,  such  dates  need  not  be 
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■tited.*'    These  tentencet,  choien  at  imndom,  furnish  a  iair  nmpk 
of  the  iwevailing  style  of  the  book. 

As  a  digest  of  the  law  on  Mechanic's  liens,  as  it  existed  at  the 
tiflse  of  writing,  the  work  is  of  great  vahie.  Its  arrangement  is 
cicellcnt,  its  treatment  exhaustive,  and  typogiaphically  it  is  perfect. 


The  El'oi.VTtox  op  the  Constitution  or  the  United  States. 
By  Sydney  George  Fisher.  l*hiladcli^ia :  J.  B.  Lippinrott 
Co.     1897. 

The  above  volume,  as  the  author  states,  is  devoted  to  the  cx|io- 
rition  of  our  Constitution  as  a  development  of  progressive  history, 
and  not  an  isolated  document  struck  ofl*  at  a  given  time  or  an 
imitation  of  English  or  Dutch  forms  of  Government. 

Mr.  Fisber  slwws,  in  a  very  interesting  and  convincing  way,  that 
the  diflcrent  provisions  of  the  constitutions  are  the  direct  result  of 
the  experience  of  the  people  of  the  Colonics  in  attempting  to  govern 
themselves.  For  this  purpose  he  traces  the  forms  of  government 
from  the  original  trading  corporations  with  their  extremely  simple 
nachinery,  to  the  develo|ied  and  comparatively  perfect  colonial 
constitntions  of  1776.  The  author  shows  how  every  provision  of 
inpoftaaoe  in  the  national  constitution  was  foreshadowed  in  some 
of  the  cariier  documents,  and  was  given  a  practical  test  by  the 
colonics.  He  shows,  further,  that  these  provisions  were  not  copies 
of  the  expedients  of  other  foreign  governments  but  were  worked  out 
independently  and  to  meet  given  needs  as  they  arose.  He  thinks 
thit,  in  a  majority  of  the  Instances,  where  our  institutions  are  similar 
10  those  of  England  the  simibrity  is  a  coincidence  and  not  an 
inu'tatioo.  The  book  la  scholarly,  thoughtfol  and  convincing,  and 
Btty  aetve  to  onacttle  tome  of  the  accepted  canons  of  constitutional 
faitafpiviatioii.  It  alMwi  a  vast  amount  of  Investigation  and  study 
of  a  U^tntmn  wbkk  it  in  itself  none  too  attrKtive,  and  a  careful 
nod  anmmaiT  of  it  for  the  benefit  of  thoae  who  have 


coniMriaoa  tfKl  anmmaiT  of  it  lor  the  oenent  of 
fifl^ff  the  time  not  the  mciliticB  for  oonsultiog  it 
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It  may  not  be  inappropriate, — it  is  certainly  encouraging— 
to  preface  the  diAcussion  of  legal  subjects  by  the  payment  of 
tribute  to  the  greatness  and  glory  of  our  common  profession. 
Here,  at  least,  we  shall  all  agree,  differing  perhaps  from  a 
cr«isiderablc  portion  of  the  human  race  in  our  estimate,  but 
asking  for  no  better  evidence  of  its  exceeding  usefulness  than 
the  denunciation  and  ridicule  which  have  been  showered  upon 
it  from  immemorial  time.  Great  wits  and  small  ones  have 
honored  our  calling  by  their  malice  and  shown  its  strength  by 
the  innocuous  results  that  followed  the  discharge  of  their 
noisy,  but  harmless  Artillery.  Great  kings  have  found  that 
they  could  subdue  armies,  fetter  the  press,  and  dazzle  the 
world  by  their  exploits,  yet  fail  to  conquer  the  Bar.  Napoleon 
himself,  the  Titan  of  modem  times,  was  helpless  before  it«  and 
iailed  to  cajole,  or  terrify  it  into  silence.  He  could  make 
decrees  frcmi  Berlin  and  from  Moscow,  and  direct  the  passage 
of  such  laws  as  he  deemed  wise  to  have  enacted,  but  in  the 
end,  it  was  the  lawyer  who  interpreted  those  laws  and  construed 
those  decrees.  For  the  Law  is  the  spiritual  monitor  and  guide 
oT  nations,  nay,  the  spiritual  life  itself:  her  ministers,  however 

*AddfMt  ddiTcred  before  tlic  aliiiiini  and  itadeiits  of  the  Law  Deimri- 
ntnt  of  the  Uaivcnhj  of  PnnmylvanU. 
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uiivv«)rthy,  cinnot  but  represent  some  of  her  majesty.  The 
I^iw  is  the  concrete  expresssion  of  Justice,  the  great  ligament 
th.it  hitUU  communities  together;  the  Advocate  is  her  mouth- 
piece ami  interpreter.  His  the  function  to  keep  alive  the  fires 
of  human  liberty,  and  as  he  succeeds  or  fails  in  this  .so  shall 
the  honor  of  the  bar  rise  or  (all.  The  Law  is  the  antithesis  of 
Force,  the\'  cannot  co-exist  on  equal  terms.  Force  may 
triumph  for  a  day,  but  only  for  a  day.  As  with  the  passing 
centuries,  the  world  grows  wise,  it  learns  the  lesson  more 
dcfply.  that  Force  is  the  most  expensive  and  most  castly,  tlic 
most  uncertain  of  expedients  for  righting  a  wrong.  The  poct- 
pliilosopher  of  the  Augustan  age  boasted  as  one  of  the  titles 
to  glury  of  his  imperial  master;  that  the  Forum  was  free 
from  law  suits.  A  golden  age,  indeed,  if  the  absence  of  liti- 
gation really  meant  that  men  honestly  performed  their  obliga- 
tions without  coercion  ;  a  happy  state,  the  existence  of  which 
we  may  well  doubt.  Perliaps  the  knowledge  that  Courts  did 
exist,  which  were  opened  to  the  oppressed  and  injured,  might 
account  for  this  phenomenon ;  perhaps  stagnation  in  the 
lawyers*  business  meant  that  the  general  activities  and  enter- 
prise were  paralyzed  by  war  and  tlie  pursuit  of  glory :  per- 
haps, too,  the  poet  exaggerated,  as  poets  sometimes  will.  We 
must  remember  that  the  liar  of  that  day  resembled  only  in 
name  the  Bar  of  to-day.  Justice,  with  bandaged  eyes  holding 
the  impartial  scales  with  firm  and  steady  hand,  stands  as  our 
embkrm.  Apollo,  flaying  Marsyas  who  had  dared  to  com- 
pete with  him  in  performance  on  the  flute,  stood  in  front  of 
the  Roman  Rostrum,  a  ghastly  spectacle,  indeed;  but 
whether  a  warning  to  the  client  or  his  counsel  History  docs 
not  tell.  Even  this  cruel  operation  could  not  cure  the  flute 
pla>Tr  of  his  love  for  art,  nor  rob  him  of  his  gifts.  At  least, 
tradition  .says  that  after  it  had  been  performed,  and  the  hapless 
artist  bereft  of  his  natural  covering,  the  latter  was  turned  into 
a  bag,  and  when  filled  with  air  gave  out  sweet  sounds  if 
moved  by  the  musical  waves  of  a  melodious  flute.  Thus  did 
the  victim  against  lawless  violence  protest,  and  as  lar  as  might 
be  discourse  in  favor  of  the  Liberty  of  Speech. 

The  history  of  a  free  people  is  the  history  of  its  Bar.     No 
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nation,  at  least  in  modern  times,  has  ever  achieved  its  freedom 
without  the  aid  of  the  Advocate.  With  us. this  b  a  truism, 
and  needs  no  demonstration.  From  the  earliest  da)*s  wc  find 
our  brethren  in  season  and  out  of  season,  at  the  risk  of  life 
and  liberty  using  their  gifts  in  fiivor  of  freedom  and  against 
oppression.  While  we  note  with  regret  that  the  greatest  of 
our  national  heroes,  Washington  himself,  had  not  been  pro- 
\-ided  with  a  legal  education,  it  is  to  his  credit  that  he  sur- 
rounded himself  with  eminent  lawyers,  such  men  as  Jefferson, 
Hamilton.  Adams,  and  took  their  counsel.  With  these  men 
to  guide  him,  personal  knowledge  of  the  law  was  scarcely 
necessary.  He  was  able  to  act  judicially,  and,  as  often 
happens  with  good  and  honest  judges,  the  abundance  of  learn- 
ing in  the  counsel,  supplemented  any  lack  of  learning  in  the 
Court  itsel£ 

That  there  is  nothing  in  legal  training  to  unfit  the  Advocate 
for  sterner  duties  in  the  field,  a  roll  of  honorable  names,  con- 
spicuous in  war  and  peace  alike,  is  with  us  to  proix :  the 
truth  b  shown  in  our  history  that  patriotism  and  dei'otion  are 
not  enfeebled  by  the  pursuit  and  mastery  of  k^gal  studies. 
Cedmnt  anna  tof^ae  is  not  more  true  than  the  converse  of  the 
proposition.  The  same  men  have  dropped  or  taken  up  thc 
toga  or  the  sword  as  the  necessities  of  the  nation  demanded ; 
they  have  promoted  the  arts  of  peace,  and  have  .ftood  out  as 
the  leaders  in  the  conflicts  of  war,  eminent  and  great  in  both 
alike. 

But  it  is  especially  in  our  own  day  that  the  usefulness  of 
the  Bar  has  been  conspicuous  and  important.  The  close 
rclationa  of  diflerent  nations  have  removed  ancient  prejudices 
and  quickened  latent  sympathies  into  vigorous  life.  War  has 
become  less  frequent,  not-  only,  I  might  say  not  .^o  much. 
because  of  the  growing  regard  for  human  life  and  impatience 
of  human  suffering,  but  because  of  the  commercial  spirit  that 
has  taught  men  to  calculate  the  cost  of  armed  conflicts.  Few 
nations  can  afford  to  spend  the  money  necessary  for  the  outfit 
of  an  army.  It  was  easy  enough  and  cheap  enough  to  send 
one  hundred  thousand  men  into  the  field  so  long  a^  they 
oould  use  the  muskets  that  their  fathers  had  used,  or  the  spears 
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and  swords  that  were  deadly  enough  but  inexpensive.  When, 
however,  the  changing  fortunes  and  feverish  competitions  of 
rival  nations  require  endless  novelty  in  guns,  fortifications, 
methods  of  transportation,  of  attack  and  of  defense,  greater 
care  for  the  injured,  better  food  for  those  who  do  the  fighting 
and  less  freedom  in  dealing  with  the  property  of  non-com- 
batants, a  new  order  of  things  arises.  The  perplexities  of 
Rulers  serve  to  keep  the  Temple  of  Janus  closed.  Homicide 
becomes  absurdly  expensive.  Glory  loses  prestige  as  the 
cost  and  risk  rise  to  unheard  of  proportions.  Personal 
prowess  hesitates  when  rifles  kill  at  6,000  yards,  strong  towns 
lose  thdr  confidence  when  Krupp  guns  thunder  destruction 
before  they  are  in  sight  and  treat  ancient  defenses  with  brutal 
and  ruinous  contempt  The  Banker  in  Lombard  or  Wall 
street  raises  his  voice  and  threatens  to  cut  oflT  the  needed 
supplies,  while  the  degenerate  combatant  prefen  the  fiirm  or 
the  workshop  to  the  hazards  and  discomforts  of  a  campaign 
in  midwinter.  The  instinct  of  deitniction  is  still  present,  for 
men  are  still  human,  the  temptation  to  invoke  the  wtiima  raii0 
of  kings  still  agitates  the  breast  of  rulers,  but  fear  of  results 
is  as  potent  as  the  love  of  peace.  They  arm  millions  of  men 
to  show  that  they  are  ready  for  war,  while  year  after  year  they 
proclaim  their  pacific  purposes,  and  their  readiness  to  enforce 
these  purposes  at  the  cannon's  mouth. 

There  is,  indeed,  no  more  instructive  and  edifying  spectacle 
than  this  long-continued  abstinence  from  war  when  so  many 
are  ready  to  accept  it,  if  only  some  one  of  the  parties  will 
throw  down  the  gauntlet  Fermentatkwi  thus  indefinitely 
protracted  without  explosion  is  a  novel  and  cheering  spectacfe 
which  must  fill  the  wprid  with  amasement  and  the  fiur  with 
pride. 

For,  it  must  be  remembered,  the  self-denial  of  Emperors 
and  Kings  does  not  remove  the  causes  of  irritation  which 
once  required  blood-letting  in  nations  as  in  persons.  Dtflfer* 
ences  will  inevitably  arise.  The  ambition  of  the  strong  is  not 
dead,  the  sharp  line  between  right  and  wrong  is  not  more 
manifest  to-day  than  in  the  past  Weak  nations  are  as  apt  as 
ever  to  oflend  by  their  aggravating  dcbiUty,  while  territoffud 
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•expansion  appeals  with  ever-increasing  eloquence  to  great  and 
small.  The  rush  to  Africa  and  the  eager  haste  of  the  Powers 
to  seize  a  share  of  the  Dark  Continent  without  a  dangerous 
fillip  to  the  susceptibilities  of  rivals  is  an  illustration  of  this. 
The  old  countries  are  being  sorely  crowded.  America 
objects  to  being  partitioned,  and  the  chief  of  American  nations 
does  not  hesitate  to  file  a  Hs^pendcns  on  the  hemisphere.  A 
war  between  any  two  powers  might  involve  the  world  in  a 
destructive  conflagration  wherein  old  landmarks  might  be 
obliterated  and  venerable  constitutions  shrivelled  up  like  a 
scroll  before  the  fhr.  How,  then,  .nhall  the  world  settle  its 
quarreb  and  contentions,  save  by  calling  the  lawyers  to  talk 
the  matter  over,  and  to  arrange  aflairs  according  to  the  prin- 
ciples of  "  natural  justice  ?  **  True,  no  man  has  yet  been 
found  who  could,  or  at  least  would,  accurately  define  what 
these  principles  are,  where  they  begin,  and  where  they  end, 
what  their  origin,  and  how  they  sprang  into  lifc  or  grew  into 
recognition.  Their  starting-point  is  a  mystery,  their  develop- 
ment, if  they  be  what  they  claim,  b  a  misnomer.  But,  fortu- 
natdy  for  the  world,  a  shibboleth  need  not  be  intelligible : 
perhaps,  it  commands  respect  in  the  inverse  ratio  to  its  intel- 
ligibility. Its  plasticity  recommends  it  to  those  who  might 
refuse  their  acceptance  if  all  agreed  as  to  its  meaning.  Even 
to-day,  although  International  Law,  so  called,  has  reached 
the  high  water-mark  of  fashion  and  popularity,  who  will  ven- 
ture a  definition  ?  Is  it  a  science  at  all,  \a  it  in  any  sense  a 
law,  or  a  system  ?  How  can  that  be  a  law  which  finds  no 
place  for  a  superior  or  an  inferior,  which  recognizes  no  sanc- 
tion, submits  to  no  tribunal,  and  shows  itself  in  the  critical 
periods  of  Modem  History  to  have  been  little  more  tlian  a 
harmonious  setting  to  modem  music  of  excellent  rules  which 
are  easily  misunderstood,  more  easily  evaded  and  most  easily 
perverted  to  base  uses. 

The  eminent  Lord  Chief  Justice  of  England  has  within  the 
year  added  his  own  definition  to  the  numy  which  had  hereto- 
fore been  presented  as  solving  the  problem.     Lord  RusseP 
says  that  "  International  Law  is  nothing  more  nor  less  Uv 
what  dvtliied  nations  have  agreed  shall  be  bindmg  on  o 
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another  as  International  Law."  A  higher  authority  ibr  a  legaT 
definition  could  not  easily  be  founds  not  only  because  of  the 
eminent  judicial  position  of  the  author,  but  because  of  his 
cultured  abilities,  his  large  experience  and  known  keenness  of 
analysis.  If  we  must  abide  by  any  one  attempt  at  definition, 
we  might,  out  of  respect  for  the  great  jurist  who  honored  us 
ynth  his  presence  a  few  months  ago,  accept  this  formula.  It 
Is  at  least  free  from  affectations  of  speech ;  it  does  not  offend 
by  any  effort  to  cover  up  foults  of  substance  with  ambition  of 
language.  And  yet,  if  it  be  not  improper  here  to  suggest  a 
doubt  as  to  the  practical  aid  thus  given  us,  we  might  well  ask 
ourselves  if,  owing  to  the  inherent  difficulty  of  the  task,  thia 
eminent  jurist  has  not  failed  to  simplify  the  subject  to  any 
appreciable  extent. 

**  What  dvilixed  nations  have  agreed  shall  be  binding  on 
one  another,"  is  International  Law.  This  seems  so  obvious 
that  criticism  blushes  at  fault-finding  as  though  it  were  caught 
fagranU  deikto  in  the  commission  of  some  moral  wrong. 
But  the  very  words  used  are  big  with  potential  deceptk>n. 
Who  shall  say  whether  any  given  nation  deserves  to  be  called 
a  "  civilized  "  nation?  The  -line  of  demarcation  may  be  as 
difficult  to  draw  as  it  is  in  private  life  to  draw  the  boundary 
between  a  gentleman  and  one  who  is  not  a  gentleman,  a  wise 
man  and  a  fool,  a  scholar  and  an  ignoramus.  The  extremes 
in  eich  class  are  easily  recognized  and  classed.  But  the 
sinner  may  in  a  moment  of  inspiration  rise  to  the  heights  of 
the  saint :  what  label  shall  we  in  general  terms  afHx  to  his 
character  ?  George  IV.  was  the  "  first  gentleman  of  Europe;** 
shall  wc  accept  him  as  a  type  like  Sklney  and  Bayard? 
Ifencdtct  Arnold  lives  embalmed  in  the  contempt  of  a  grent 
nation  because  of  the  one  act  that  sullied  a  brilliant  life,  b«it 
another  great  nation  received  him  with  open  arms,  allottciJ 
him  an  honorable  livery,  and  treated  or  affected  to  treat  him 
as  a  patriot  and  a  hero  I  Whose  standard  was  right,  whose 
was  wrong? 

Probably  the  "civilized  nations "  will  none  of  them  acoqit 
Turkey  as  one  of  their  guild;  nay,  th^r  all  treat  her,  by 
reason  of  th»  excommunication,  as  they  will,  simply  because 
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they  . 

^    ^  «tr«*  i^yi  dealing  with  one  another.     It  would,  indeed,  ^lo 
^jygj/*^"^*icd  contract  if  Great  Britain  or  France,  confoscJly 
^^[^^^^  should  feel  bound  to  treat  the  Turk  an  though  he 
)iij^^J^  Christian,  while  he  recognized  no  authority,  and  bound 
I  r^l^      *^  no  rules  of  good  beha\-ior.     And  yet,  if  there  be 
^^   "^^  Sanction  in  the:sc  rules,  how  can  they  be  taken  up  or 
^^  *^>Ue  according  to  the  station  of  the  party  whos^  rights 
^iy^^'^volvcd  ?     But    the  difficulty   extends    much   further. 
^  «^  ^'^S  *^^  ^^  definition  does  not  prevent  the  abrogation 
<if  *  '•**I«ion  of  Turkey,  nor  the  arbitrary  and  violent  seizure 
^Vs^    '^n  territory,  who  shall  say  when  a  nation  is  so  civiU 
H|f  ?*  ^o  come  cleirly  within  the  definition  ?     Shall  she  her- 
*H»|^^^Ve  a  voice  in  the  matter  ?     If  he  ports  are  about  to  be 
H|fcT^''^icd  or  her  territory  torn  from  her  by  violenci*.  may 
^y«  ^  Stop,  I  am  civilized,  and  the  rules  do  not  pern:it 
you  to  treat  me  in  this  brutal  manner.'*     Or  may  the  unqucs- 
^0O9^y  dvilixcd  power  justly  assume  the  judgment  seat.  an«l 
y^uvit,  '*  No,  you  are  not  civilized,  you  have  no  habeas  carpus, 
00  trial  by  jury,  no  liberty  of  the  press.     You  do  not  belong 
to  our  privileged  brotherhood  of  states ;  irgo^  you  shall  be 
taught   reason  at  the  cannon's  mouth."     It  is  much  to  be 
feared  that  unless  the  Balance  of  Power,  a  Big  Brother,  or 
ioaic  other  Dems  tx  mackina  should  appear  on  the  stage,  tlie 
bombardment  would  have  to  go  on,  the  Rules  being  sus- 
pended. 

Nor  is  this  all.     The  Rules,  it  is  said,  are  binding  on  the 
dvilixed  nations  who  liave  agreed  to  be  bound.     But  what 
becomes  of  the  civilized  nations  that  have  not  agreed,  because 
they  came  into  the  world  as  Governments  too  late,  or  ripened 
into  salutary  dviltzation  so  recently  that  they  have  not  had  an 
oppoctunity  to  recognixe  the  binding  force  of  the  Rules? 
Thb  Rc|Miblic,  for  instance,  while  generally  recognized  as  one 
of  the  dvilised  nations,  even  if  peradventure  given  to  over- 
freedom  o^  speech,  dissenu  from  some  of  the  Rules — those 
OB  Privatceriog,  for  instance.     What  is  her  status  uQ<kr  the 
Rules?    How  6r  do  they  apply  to  her?     Rules  of  Inter- 
national Law,  Vi  they  mean  an>'thing,  are  intended  to  promote 
thcuilerats  pi*  the  nations  that  recognise  them,  to  the  extent 
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of  giving  them  a  just  equivalent  lor  what  they  concede  to  one 
another.  But  the  United  States  as  a  nation,  by  its  extent,  its. 
resources,  the  nature  of  its  government,  its  remoteness  from 
European  communities,  its  natural  sympathies  lor  weaker 
neighbors,  must  necessarily  take  a  diflerent  view  of  many 
subjects  from  others  in  the  ctvilixed  combination.  Shall  she 
be  voiceless  when  right  and  justice  according  to  her  stand- 
point are  viobted  under  the  generally  accepted  rules?  Or 
may  it  not  be  fairly  claimed  that  so  important  a  fiictor  in  the 
society  of  nations  shall  have  itn  influence  and  be  recogniMd^ 
e\%n  if  old  ideas  must  be  modified,  ignored,  or  set  aside? 

Much  of  the  misconception  on  this  subject  arises,  as  is  often 
the  case,  from  a  confusion  in  terms.  Not  only  b  there  no 
International  Law  in  the  true  scnw  of  the  expression,  but  the 
expression  itself  is  misleading.  The  Jui  GenHum  is  the  n^ 
of  nations,  or  as  it  is  termed  in  the  Continental  Books 
U  droit  dcs  gens.  As  individuals  may  be  said  to  possess  rights 
inherent  and  inalienable— at  least  our  great  Decbuation  so 
states  as  a  proposition  beyond  dispute,— so  it  may  be  said  that 
each  mition  has  the  right  to  preserve  and  defend  its  existence,, 
to  assert  and  maintain  its  independence.  Certainly  in  theory 
this  may  not  be  gainsaid.  From  this  ri^  must  of  necessity 
arise  and  grow  corresponding  duties  on  the  part  of  others. 
To  what  limit  this  right  may  be  extended,  how  far  it  may  be 
circumscribed,  to  what  extent  the  "  pursuit  of  happiness  **  may 
justify  expansion,  how  lar  the  right  of  self-defense  may  inter- 
dict its  indulgence,  these  are  the  problems  involved.  No 
great  nation  has  ever  hesitated  to  pursue  her  own  advance- 
ment where  it  could  be  done  without  danger  and  without 
shocking  the  public  opinion  of  civilized  mankind.  But  great 
and  powerful  nations  have  learned  by  experience  that  self- 
denial  might  be  more  profitable  than  the  application  of  Vute 
force,  provided  a  like  restraint  was  observed  by  their  neigh- 
bors. Intematkxial  Law,  if  there  be  any,  is  the  law  of  en- 
lightened self-interest,  guided  by  prudence,  and  by  tlie  con- 
sciousness that  peace  has  marked  advantages  to  recommend 
its  preservatHNi.  It  b  a  curb  upon  rashness,  a  moral  adviser 
against  brutal  measures,  a  reminder  thai  the  Ibrtunes  of  war 
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are  uncertain.  The  great  purpose  of  and  incentive  to  a 
system  of  intercourse  based  upon  mutual  respect  for  public 
rights  is  the  approximation  among  nations  to  the  methods 
generally  accepted  among  men  in  their  individual  capacity. 
That  is  to  say,  the  Governments  of  to-day  are  willing,  as  a 
general  proposition,  to  recognize  the  existence  in  times  of 
peace,  of  ethical  rules  which  it  is  to  the  general  advantage 
that  all  should  obey.  And  as  no  ethical  system  devised  by 
the  wit  of  man  has  ever  approached  in  beauty  and  perfection 
the  Christian  religion,  the  principles  of  the  faith  have  been 
accqited,  with  limitations  of  pbce  and  circumstance,  as  the 
ground  work  of  international  rights  and  duties. 

Evidently  it  is  no  easy  task  to  define  such  a  systcili  or 
science  as  thb.  It  is  easier  to  state  what  it  is  not  than  what 
it  is.  It  certainly  is  not  a  system  of  law.  if  any  known  defini- 
tion of  law  lias  preserved  its  value.  No  rule  of  action  may 
properly  be  termed  a  law,  which  has  no  sanction.  A  rule  to 
be  efficacious  must  be  imposed  b>'  a  superior  upon  an  inferior : 
there  must  be  the  fear  of  punishment  attached  to  its  violation 
or  the  hope  of  reward  must  encourage  obedience  to  its 
mandates.  When  we  speak  of  the  Divine  Law,  the  Federal 
Law,  the  State  I^w,  we  use  words  which  present  an  intel- 
ligible idea.  Even  if  we  speak  of  the  Law  of  Nature  we  are 
within  the  truth,  for  nature  punishes  the  transgression  of  her 
edicts  with  unfailing  severity.  But  International  I^w  is  dif- 
ferent from  all  these,  and  can  no  more  restrain  the  anger  of  an 
aroused  people,  than  King  Canute  on  his  throne  could  drive 
back  the  waves  that  took  no  heed  of  his  royal  commands. 

If.  then,  I  have  ventured  to  criticize  the  bnguage  of  the 
eminent  Justice  in  his  attempt  to  formulate  his  own  idea  of 
International  Law,  it  is  not  from  any  djubt  that  it  was  as 
accurate  as  the  nature  of  the  case  allowed,  but  simply  because 
it  is  not,  or  at  least  has  not  yet  been  possible  to  define  Inter- 
national I^w  on  the  thcor>'  that  it  is  a  law  at  all. 

Under  these  drcumstimces  it  should  be  obvious  that  I 
cannot  undertake  with  any  confidence  the  task  which  so  man/ 
have  attempted  without  absolute  success.  I  would  venture, 
however,  to  describe  my  own  imperfect  conception  of  what  is 
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termed  International  Law,  by  saying  that  it  is  the  result  of  an 
inipHcvi  agreement  among  civilized  nations  to  abide  by  those 
practices  which  have  proved  most  conducive  to  the  promotion 
of  profitable  intercourse  in  peace,  and  to  the  mitigation  of  suf- 
fcring  and  hardship  in  H'ar.  I  hope  that  I  am  not  overrating 
my  own  powers  of  critical  analysis  wlien  I  add  to  this  the  con- 
fident assurance  tliat  I  could  detect  many  flaws  in  this  rather 
clumsy  definition  had  it  been  presented  by  any  other  person 
than  mysdf.  Possibly  even  this  circumstance  may  not  be 
absolutely  prohibitory,  when  time  and  reflection  have  sug- 
gested needed  impro\'ements. 

How  (ar  the  Christian  religion  has  contributed  to  the  forma- 
tion of  the  Jm  or  Right  tf  Natums  may  not  be  easy  to  deter- 
mine, but  it  does  nevertheless  seem  clear  that  no  such  system 
could  have  existed  when  Rome  was  mistress  of  the  world,  or 
could  exi.«t  to-day  but  for  the  lofty  principles  inculcated  by 
that  form  of  religious  belief.  It  is  an  oflshoot  of  the  teaching 
that  men  are  brothers  even  when  they  live  on  the  opposite 
banks  of  a  river,  even  when  they  speak  a  diflerent  language, 
c\\*n  when  they  present  wide  divergences  of  morals,  tastes, 
habits  and  customs.  If  men  acting  irt  their  political  capadty 
were  governed  by  the  same  rules  and  principles  as  they  are  in 
private  lives.  Christian  ethics  might  be  a  much  more  potent 
Cictor  in  the  adjustment  of  international  relations.  But  un- 
fortunately America  is  not  the  only  country  where  public  men 
claim  the  right  to  own  t%i'o  consciences,  one  for  the  guidance 
of  their  public,  another  for  the  direction  of  their  private  life. 
Great  ministers  and  kings  have  deemed  it  lawful  to  deceive, 
cheat,  despoil  and  destroy  thdr  neighbors  with  such  happy 
results  that  to  say,  "  Honesty  is  the  best  policy  "  in  the  public 
conduct  of  nations  would  betray  ignorance  or  suggest  sarcasm. 
Probably  no  great  power  in  Europe  may  boast  that  its  record 
is  entirely  free  from  blemish.  After  the  treaty  of  Berlin  a  few 
years  ago,  the  French  Ambassador  returned  home  with  the 
boast  that  France  had  kept  her  hands  clean,  which  was  cer- 
tainly true  if  cleanliness  and  emptiness  had  been  inter-convei^ 
tible  terms.  But  it  is  no  imputation  upon  her  dtiaens  to  add 
that  the>'  might  have  preferred  some  substantial  evidence  of 
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practical  diplomacy,  an  island  in  the  Mediterranean  for  instance, 
even  if  the  perfect  purity  of  her  motives  and  conduct  had  been 
thereby  made  less  apparent  We  ourselves  boast,  justly  I 
think,  that  our  conduct  of  public  aflairs  has  been  on  the  whole 
conspicuously  free  from  reproach.  Yet  this  is  what  one  of  our 
reliable  historians,  an  American  of  Americans,  has  to  say : 
"  In  the  end  (ar  more  than  one-half  the  territory  of  the  United 
States  was  the  spoil  of  the  Spanish  Empire,  rarely  acquired 
with  perfect  propriety.  To  sum  up  the  story  in  a  single  word : 
Spain  had  immense  influence  over  the  United  States,  but  it 
was  the  influence  of  the  whale  over  its  captors,  the  charge  of 
a  huge,  helpless  and  profitable  nation/*    Adam«,  V.  i,  p.  343. 

It  may  be  interesting  here  to  note  that  the  attempt  wan  made 
during  the  present  century  to  subject  international  relation:*  to 
the  exalted  piecepts  of  the  Gospel.  Alexander  the  Kmperor 
of  Russia,  after  Waterloo  and  the  resulting  restoration  of  I^uis 
XVIII.,  seems  to  have  been  deeply  aflectcd  by  his  and  his 
allies'  triumph  over  the  giant  whom  they  had  overthrown. 
He  determined  that,  so  far  as  lay  in  his  power,  he  would  see 
to  it  that  the  world  should  be  governed  by  Christian  principles, 
and  carrying  his  theories  into  practice  he  proceeded  to 
convert  the  King  of  Prussia  and  the  Emperor  of  Austria  to  his 
own  way  of  thinking.  Poland  was  not  represented  in  these 
royal  and  imperial  conckives,  except  by  those  who  had  them- 
selves partitioned  her.  A  league  was  formed  b>'  which  three 
mighty  sovereigns  agreed  to  consider  themselves  as  members  of 
one  great  Christian  fiunily ;  their  real  and  sole  Sovereign  was 
Almighty  God.  whose  delegates  they  declared  themselves  to  be. 
Thenceforth,  they  would  tend  their  respective  flocks  according 
to  the  word  of  God.  Naturally,  there  could  be  but  one  appro- 
priate title  applied  to  this  assodaUon,  and  it  was  accordingly 
known  as  the  Holy  Alliance.  England  refused  to  enter  into 
this  impressive  and  picturesque  concert  of  Potentates,  her 
f^KcsentatK-e  (Lord  Castlereagh)  having  written  that  the 
Emperor  Alexander  was  out  of  his  mind,  but  others  gave  their 
assent  to  the  initiation  of  Christian  politics,  and  the  Law  of 
Charity  was  thenceforth  to  rule  the  world. 

But  the  eflervcscence  which  prompted  this  fine  inno\  ation 
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was  soon  over.  Napoleon  was  chained  to  his  wcather-beaUai 
rock,  and  it  was  not  likely  that  he  would  ever  be  rdeascd 
except  by  Death,  a  contingency  to  which  none  of  the  parties 
to  the  new  dispensation  objected,  as  he  would  then  no  longer 
be  dangerous.  Security  of  tenure  is  a  conservative  adviser. 
When  the  recently  shaken  thrones  had  been  rqnired,  and 
their  owners  became  firmly  seated,  it  was  evident  that  the 
pestilence  of  liberal  ideas  must  not  be  permitted  to  spread 
The  Divine  Power  of  Kings  and  Emperors  was  so  valuable  to 
the  world  that  it  should  not  suffer  jeopardy  at  the  hands  of 
turbulent  people  who  wanted  the  liberty  to  speak,  to  write,  to 
think,  to  come  and  to  go  at  their  own  will.  Reaction  must 
be  put  down  by  the  royal  and  united  brethren,  and  it  would 
have  been  put  down  and  stifled  even  in  America,  but  for  the 
timely  declaration  made,  in  apt  terms,  by  President  Monroe  to 
Congress  in  1823.  In  Europe  the  Alliance  succeeded  in  its 
eflbrts  to  suppress  the  clamor  of  the  people,  and  for  some 
years  to  come  the  great  Monarchs  could  contempbte  with 
satisfaction  the  fruits  of  their  common  efToits.  The  Holy 
Alliance  became,  in  Mr.  MacMaster*s  language,  a  mutual  asso- 
ciation to  show  that  Diplomacy  was  less  selfish  or  Kings  less 
ambitious,  or  Intemationai  Law  more  certain  or  more  eflident 
than  before  the  Articles  had  been  signed. 

Their  failure  to  improve  the  moral  character  of  intemationai 
relations  should  not  be  deemed  of  any  significance  except  to 
show  that  spasmodic  attempts,  bom  of  temporary  excitement 
and  peculiar  surroundings,  accomplish  but  little,  in  the  long 
run,  for  the  improvement  of  mankind.  Self-interest,  self- 
preservation,  and  a  prudent  apprehension  of  disastrous  changes 
are  not  the  only  &ctors  in  the  solution  of  weighty  problems. 
They  may,  in  a  measure,  be  productive  of  good  results  where 
wholesome  fear  acts  in  the  direction  of  self-restraint  It  is 
manifest  that  if  all  the  crowned  heads  of  Europe  had,  at  that 
time,  agreed  to  administer  the  weighty  matters  entrusted  to 
their  hands  on  general  principles  of  enlightened  Christian 
ethks,  and  had  respected  the  obligation  of  their  mutual  bond, 
the  world  would  have  been  better  and  wiser  and  happier. 
And  so  would  societ>' be  better  and  happier  if  all  the  members 
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joined  together  in  a  solemn  league  to  obe)*  the  Decalogue  and 
live  up  to  the  sublime  heights  of  the  Sermon  on  the  Mount. 
But  the  practical  difficulty  would  probably  arise  out  of  the 
failure  of  men  to  overcome  the  laws  of  nature  which  prompt 
them  to  violate  the  moral  laws,  notwithstanding  their  promi.scs 
of  amendment     Fortunately,  Courts  and  Officers  of  the  I^w 
are  present  to  supplement  the  imperfect  execution  of  excellent 
intcntionj  where  individuals  are  concerned,  but  this  important 
element  is  lacking  where  Royal  heads  find  mischief  for  Royal 
hands  to  do.     So  the  Emperors  and  Kings  of  the  Holy  Alli- 
ance might  adopt  noble  maxims  of  conduct,  with  excellent 
intentions,  and  fail  to  carry  them  out  with  equally  excellent 
Intentions ;  they  were  the  I^rds  of  the  occasion,  the  Masters 
of  the  situation,  and.  worse  than  all,  the  sole  interpreters  of 
the  Rules  which  they  professed  to  follow.     It  is  hardly  neces- 
sary* to  say  that  conscientious  men  have  committed  atrocious 
acts  with  unimpeachable  motives,  and  have  found  in  the  sub- 
lime precepts  of  religious  faith  apologies  for  measures  which 
are  written  in  crimson  on  the  pages  of  Histor>\   It  is  not  enough 
then  to  find  the  Masters  of  the  World  setting  out  to  reform 
international  relations  according  to  the  most  approved  rules. 
Certain   plants,  and   those   the  most  enduring,  are  of  slow 
growth.    They  thrive  on  the  summer  rains  and  the  summer 
^Aeat,  but  they  grow  .strong  and  enduring  only  when  they  are 
.^able  to  stand  the  test  of  storms  and  cold.     No  law,  no  system 
^^f  laws,  no  scheme  of  universal   political   ethics,  may  live 
minless  it  be  ratified  by  experiment  and  approved  by  lapse  of 
^minic.     The  confidence  of  the  World  is  not  easily  won.     The 
people  are  not  easily  charmed  by  sweet  promises  and  dulcet 
-^protestations.      They   realize  that  the  popular  view  is  not 
adways  the  kingly  or  imperial  view,  and  if  they  never  knew  it 
-mintil   the  Holy  Alliance  undertook  to  consecrate  the  Divine 
authority  of  Rulers,  and  to  put  down  by  force  the  aspirations 
^  the  masses,  they  then  learned  that  different  points  of  view 
often  lead  to  opposite  results.     They  may  well  prefer  slower 
international    processes  to  sentimental  p;^ocols,  and  ask, 
ivith     Anglo-Saxon    directness,    whether    the    innovations 
•are  likely  to  pay.      Not  a  picturesque    view  indeed,  but 
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one  that    aavct  trouble  in    the   end    by  forestalling  rasb 
experiments. 

It  may  in  truth  be  said  that  International  Law  has  grown, 
and  is  likely  to  develop  much  as  the  Constitution  of  Great 
Britain  and  the  Constitution  of  the  United  States.  These 
difler,  I  need  hardly  state,  in  the  important  particular  that  the 
one  is  written,  and  the  other  exists  only  by  tradition.  But  the 
diflerence  is  less  in  substance  than  in  name,  for  the  stubborn 
conservatism  of  the  English  race  and  their  strong  love  for 
precedent  nudce  that  stable  and  enduring,  which  would  be 
evanescent  and  temporary  with  a  diflerently  constituted 
people.  Our  Constitution,  on  the  other  hand,  left  theframers' 
hands,  in  outward  form,  a  skeleton,  which  it  became  the  duty, 
most  admirably  discharged,  of  the  Supreme  Court,  to  clothe 
with  flesh,  to  inspire  with  life,  and  to  endow  with  motion.  Its 
written  formulation  is  but  a  brief  declaration  of  principles  to 
which  Legislation  must  conform,  but  which,  with  its  man'cl- 
lous  terseness  and  pliability  remains  in  unfettered  actiWty 
ready  to  expand  as  the  necessities  of  a  growing  nation 
demand.  In  this  do  these  Constitutions  difler  from  the  hand- 
made products  of  Continental  Europe.  The  written  schemes 
of  Sic}'ii,  for  instance,  were  ingenious  in  the  extreme,  and 
were  written  in  a  few  hours ;  they  lacked  but  one  thing,  they 
would  not  work  in  practice.  The  different  parts  of  the  beau- 
tiful mosaic  fitted  each  other  with  artistic  exactness,  but  alas  I 
like  a  toy  boat  on  a  real  ocean,  they  went  to  pieces  as  soon  as 
they  were  tried  for  the  business  of  a  great  people's  political 
life  So  must  it  be  with  Intemadonal  Law.  It  is  in  no 
man's — no  nation's— power,  to  make  it  or  add  to  it  without 
the  acceptance  of  general  civilized  opinion,  and  it  cannot  be 
so  accepted  until  time  and  experience  have  demonstrated  its 
fitness.  That  additions  must,  from  time  to  time,  be  made  to 
any  international  devke  cannot  be  disputed  without  condemn- 
ing the  actual  system  to  death  by  anaemia.  If  the  work! 
moves,  any  method  or  scheme  of  adjusting  the  relatuxis  of  ita 
component  parts  cannot  remain  motionless,  especially  when 
young  and  vigorous  natkxks  are  added  to  the  fiunily,  and  by 
their  rrstleM  activity  disturb  the  old  conditions  of  paralysed 
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equilabrium.  Our  own  country  demands  recognition  b>'  her 
commanding  position  as  Queen  of  the  Western  World.  She 
docs  not  require  the  exchange  of  courteous  protocols  to 
assure  her  of  that  recognition.  It  is  said  of  General  Bona- 
parte that  a  Treaty  of  Peace  was  presented  to  him  after  one 
of  his  dazzling  Italian  campaigns,  in  which  proposed  Treat}* 
was  an  express  recognition  of  the  existence  of  the  French 
Republic.  He  struck  out  these  words,  because,  as  he  said, 
the  French  Republic,  like  the  sun,  needed  no  such  acknowl- 
e.igmcnt;  she  was  like  the  sun,  visible  to  all  mankind.  The 
Republic  of  which  we  are  citizens  docs  not  need  to  be  told 
what  she  is,  nor  what  her  rank,  nor  how  fiir  her  fiat  is  the 
law  of  two  continents.  She  cannot  be  ignored,  nor  her  legiti- 
mate influence  minimized.  It  is  not  too  much  to  say  that  no 
revision  of  ancient  rules  devised  by  Grotius  and  PuflendorfT 
ami  Vattcl  will  be  complete  without  amendments  and  addi- 
tions from  her.  To  ask  nothing  that  is  not  right,  to  submit 
to  nothing  that  is  wrong,  was  always  a  rule  of  our  Govern- 
ment, and  b  to-day.  We  shall  be  wise  and  remain  strong  if 
wc  adhere  to  iL  In  the  catechisms  of  Napoleon's  day,  the 
children  were  required  to  give  special  thanks,  because  the 
Almighty  in  his  mercy  had  vouchsafed  so  excellent  a  Ruler 
to  France.  Let  us  hope  that,  as  years  roll  on,  the  World 
shall  become  so  much  happier  and  better  because  of  our 
being  part  of  it,  that  other  nations  may,  with  grateful  hearts, 
bless  the 'Providence  which  inspired  the  Fathers  with  uisdom 
to  lay  the  comer-stone  so  well.  It  only  remains  for  the  chil- 
dren to  love  the  work  thus  begun  with  earnestness  enough  to 
preserve  and  protect  it  against  enemies  from  without,  and 
the  more  dangerous  Ibes  within.  Then  shall  our  mission  be 
tn  the  way  of  glorious  accomplishment 

International  Law,  if  it  b  to  keep  step  with  the  progress  of 
mankind  must  take  into  account  the  (act  that  the  balance  of 
power  has  passed  from  the  Throne  to  the  People.  Whether 
lor  good  or  for  evil,  the  Royal  or  Imperial  Crown  with  scarce 
an  exception,  b  held  by  gift.  We  see,  at  times,  glimpses  of 
iDcdbmd  revcrenoe  for  the  great  offioe  of  Ruler  over  a 
nalioOy  and  the  Ruler  himself  sometimes  astonishes  or  amuses 
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the  world  by  medueval  claims  to  a  Heaven-bestowed  dignit)*. 
But  the  Gracious  Queen,  who  has  so  worthily  and  so  long 
held  the  sceptre  of  Great  Britain,  clainis  no  title  to  her  digni- 
ties and  her  palaces,  outside  the  laws  of  the  land.  No  one 
(act  in  modem  history  shows  more  strikingly  the  changes 
wrought  by  time  than  the  fact  that  the  successor  of  Queen 
Elizabeth  is  Queen  b>-  virtue  of  an  Act  of  Parliament,  which 
may  be  unmade  9S  it  was  made,  while  across  the  channel  the 
palaces  of  Lx>uts  XIV.  are  occupied  by  a  reputable  gentleman, 
recently  engaged  in  business,  who,  for  a  brief  term  of  sexxn 
years,  executes  the  bidding  of  a  plebeian  Legislature.  When 
we  recall  the  iashion  in  which  the  Virgin  Queen  and  le  Grand 
Monarque  treated  the  law  makers  of  their  day,  we  need  no 
other  reminder  of  the  radical  change.'!  that  have  mariced  the 
transfer  of  power  from  the  King  to  the  People. 

Ob\*iously  such  vital  dirfercnces  in  political  conditions  the 
world  over,  must  have  their  influence  on  International  Law. 
The  moulding  of  the  system  has  passed  into  other  and  pas- 
5ibly  ruder  hands.  The  niceties  of  Diplomacy  have  assumed 
another  shape,  or  more  properly  have  disappeared  with  the 
elegant  forms  that  accompanied  and  made  part  of  them. 
Dia*ctness  of  speech,  open  explanation,  frank  statement  of 
what  is  denied  or  objected  to.  are  becoming  part  of  the  Inter- 
national Law  or  at  least  of  International  Procedure.  We,  of 
America,  have  done  our  international  business  without  the  inter- 
vention of  professional  go-betweens,  and  we  have  not  thus  iar 
had  cause  to  complain  that  we  had  no  experienced  Diplomatists 
to  embarrass  our  relations  with  foreign  powers  by  their  ponder- 
ous and  dilatory  methods.  The  secrecy  of  the  old  style  cannot 
exist  when  the  Press  is  free.  We  cannot  well  imagine  the 
King  of  one  nation  subsidizing  the  King  of  another  for  any 
length  of  time  without  a  publication  of  the  (act  with  its  neces- 
sary consequence  of  putting  an  end  to  the  relation  of  Master 
and  Servant  Yet  Charles  II.  was  the  recipient  of  a  salary  i» 
French  gold,  which  he  spent  with  royal  profusion  in  every 
way,  except  in  the  way  of  benefitting  his  people.  TUs  fiwhion 
of  regulating  foreign  relations  and  of  settling  intcraalkMial  dif* 
ferenoes  may  be  said  to  have  disappeared. 
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That  the  i^oss  furm  uf  bribery  here  alluded  to  was  exccp- 
tion;d,  may  be  {panted,  but  it  cannot  be  denied  that  the 
|Krsonal  relations  of  sovcrei|rns  had  much  to  do  with  the  inter- 
course bctH-een  nations,  and  to  that  extent  affected  Interna- 
tional I^w.  The  situation  of  a  whole  people  might  be 
chani;ed  and  often  was  changed  by  a  marriage.  The  King- 
dom of  France  really  became  such  by  happy  alliances  adding 
l)uchic!i  of  vast  extent  to  the  Central  Power,  with  as  little 
ceremony  as  a  neighbor's  fiirm  is  annexed  with  its  chattels  to 
the  lands  of  an  owner  who  desires  territorial  ex|>ansion. 
France  virtually  annexed  Spain  when  the  King's  son  Philip 
a-scended  the  Spanish  throne.  But  a  war  of  gigantic  destruc- 
tion followed  the  mere  suggestion  made  in  our  day,  that  a 
German  Prince  might  take  the  place  which  Philip  once  filled. 
It  is  true  that  the  suggestion  was  afterwards  withdrawn,  and 
the  wrong  of  initiating  a  war  without  necessity  was  imputed 
to  l*rance.  Yet  it  cannot  Ciirly  be  doubted  that  if  the  attempt 
had  been  made  to  pLice  this  Gemian  Prince  at  the  head  of  the 
Spanish  nation,  the  principles  of  International  I^w,  as  gen- 
erally accepted  and  understood,  w*ould  have  been  violited. 
For,  if  there  be  one  principle  which  stands  out  to  give  the 
appearance  of  substance  to  this  vague  and  shiidow}*  law,  it  is 
that  the  Equilibrium  of  Power  must  not  be  disturbed.  This 
may  be  .said  to  be  the /ons  et  erigo  of  the  whole  plan.  The 
religious  observance  of  the  rule  is  indispensable.  Noii  me 
faMgere  is  the  golden  maxim,  which  permeates  and  gives  life 
to  it  and  general  acceptance.  A  maxim,  too,  that  is  not  con- 
fined to  the  narrow  limits  of  an  actual  injury,  a  direct  assault, 
but  with  the  elastic  force  of  every  great  principle  insists  upon 
investigating  remote  and  apparently  unimportant  facts.  And 
it  is,  indeed,  vital,  for  its  acknowledgment  alone  preserves  the 
peace  of  the  world.  How  long,  think  you,  would  Holland 
retain  her  independence  but  for  this  ?  She  is  filled,  it  is  true, 
with  a  bra\'c  and  patriotic  people,  but  the  German  Uhlan 
would  water  his  horses  in  the  picturesque  canals  of  the  Hague, 
and  the  Watch  on  the  Rhine  would  be  sung  in  that  ancient 
city's  cafes  long  before  the  dykes  were  opened  to  drown  the 
irresistible  foe ;  how  long  would  Belgium  retain  her  autonomy 
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and  flourish  in  art  and  wealth  and  a  prosperity  all  her  own.  i€ 
the  tempting  prey  were  opened  to  the  ndghbon  who.  In  tlie 
past,  made  her  a  part  of  the  French  nation.  But  to  tnucta 
Holland,  or  Belgium » or  SwitserUnd  is  to  disturb  the  equi^ 
poise,  and  an  attack  upon  either  would  be  resented  as  swiftlx 
in  London,  as  though  a  French  or  German  fleet  were  thread'- 
ening  the  coast  of  England. 

AH  which  amounts  to  no  more  than  saying  that  self-pro^ 
tection  and  self-preservation  constitute  the  corner-stone  9^ 
modem  International  Law.  This  instinct  is  as  strong  ism 
communities  as  in  individuals,  and  will,  when  aroused  by  real 
or  imaginary  perils,  sweep  away  forms  and  law  as  worthless 
encumbrances  if  they  interfere  with  their  first  duty  and  mosC 
valuable  right,  the  duty  to  resist  aggression  and  the  right  tc^ 
live. 

Utility  is  the  chief  ligament  that  binds  together  into  some 
thing  like  systematic  arrangement  the  provisions  of  Inter-* 
national  Law.  In  the  complicated  European  aflairs  of  to-day^ 
with  nations  closely  approximating  each  other  in  financial 
resources  and,  therefore,  in  military  power,  some  concession  by 
each  to  the  other  must  be  made  in  the  form  of  self-deniaL 
To  live  in  the  iamily  of  civilized  nations,  no  power  shall 
appropriate  the  territory  of  a  weaker  ndghbor  without  the 
permission  of  the  other  parties  in  interest  This  permmion 
may  be  obtained  by  a  successful  war  as  was  done  until  and 
including  Napolcon*s  time.  But  he  closed  the  era  of  the 
great  Conquerors  who  dispensed,  in  hurry  of  an  agitated 
career,  with  the  usual  forms  of  international  courtesy.  It  is 
not  likely  that  until  the  present  system  is  radically  changed,  a 
victorious  Emperor  or  King  will  tear  down,  build,  remodel^ 
patch  up,  or  create  thrones  as  the  requirements  of  his  policy 
or  the  importunities  of  his  relatives  might  require;  "The 
House  of  Braganza  has  ceased  to  exist,"  was  all  the  notice 
that  he  deemed  it  necessary  to  serve  on  the  parties  interested^ 
or  on  the  nirorld  in  general,  when  it  suited  him  to  abolish  that 
ancient  Iamily;  nor,  b  it  probable  that  any  other  Military 
Genius  will  carry  on  war  at  the  cost  of  others,  and  reduce 
home  expenses  by  levying  contributions  hr  in  excess  of  the 
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actual  and  necessary  disbursements  to  which  he  had  been  put. 
International  Law  has,  at  least,  benefitted  the  world  in  this, 
that  tlie  moral  sentiment  of  mankind  finds  an  expression  in  the 
practices  which  civilized  nations  have  sought  to  establish 
among  themselves  for  their  mutual  guidance  and  mutual 
interest. 

It  is  now  chiefly  by  treaty  that  accessions  of  territory  are 
had.  The  advantages  of  such  tix»ties  as  those  which  followed 
the  downfall  oT  Napoleon  are  manifest.  They  consecrated  a 
distribution  which  silenced  opposition  by  its  generous  equity. 
That  generosity  was  exercised  at  the  expense  of  others  than 
the  contracting  parties ;  but  the  equilibrium  that  had  been  so 
unduly  disturbed  roust  be  restored,  and  it  was  done  probably 
with  as  little  harm  to  the  smaller  factors  in  the  problem  as  was 
coQsiaftent  with  its  solution. 

Returning  for  a  moment  to  the  beginnings  of  International 
Law,  we  find  that  Self-Preservation  and  Utility  are  at  iu 
source.  Indeed  they  constitute  its  nds^tt  d*  itre.  For  while 
we  may  say  that  it  is  the  preserver  of  peace,  and  the  refuge  of 
the  weak,  the  same  story  is  told  under  a  changed  name.  The 
strength  of  the  weak  lies  in  the  jealousies  of  the  strong,  and 
the  preservation  of  Peace  in  the  greater  benefits  that  nations 
can  leap  from  the  quiet  pursuits  of  commerce  and  agriculture. 
A  proper  apprdiension  of  the  advantages  which  nations  derive 
from  a  husbanding  of  their  resources,  and  an  economy  of  men 
and  treasure,  does  more  for  the  happiness  of  the  world  than 
the  most  voluminous  treatise  on  the  Rights  of  War  and  Peace. 
An  intelligent  book  on  Political  Economy  is  really  a  demon* 
itnlioo  of  War's  futility.  The  value  of  a  human  life  may 
be  computed  in  money,  and  shake  the  purpose  of  the  Poten- 
tate who  meditates  a  war.  It  is  not  only  of  the  Royal  head 
^  the  animal  kingdom  that  we  may  say,  "A  living  1km  is 
worth  two  dead.**  It  is  true  of  human  beings  as  well.  The 
would-be  Conqueror  may  not  be  deterred  by  humanitarian 
pleas,  nor  hesitate  because  of  brave  men's  blood  and  women's 
teats,  both  shed  lor  his  caprice.  And  yet  he  may  hesitate  at 
the  cost  of  an  unarmed  man  if  he  computes  Che  value  of  the 
I  as  well  as  the  cost  of  the  accoutrement 
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Nor  can  it  be  (airly  gainsaid  that  with  our  progressive  civil- 
ization, which  means  the  more  general  diflfusion  of  education, 
a  broader,  finer,  stronger  moral  sense  has  grown  up  among 
the  nations.  It  shows  itself  in  many  ways,  and  breathes  its 
purifying  spiiit  into  the  dry  tomes  of  the  International  Law 
writers.  War  has  lost  some  of  its  horrors  because  humanity 
protects  the  wounded  prisoner  and  cares  for  him  as  though  he 
were  a  forgiven  foe  or  a  recovered  brother.  Human  slavery 
is  dying  out,  and  the  traffic  has  become  almost  a  record  of  the 
pa.st.  Unprovoked  attack  upon  a  weaker  enemy  is  less  fre- 
quent than  of  old,  not  only  because  of  the  danger  of  arousing 
defenders  for  the  weak,  but  because  of  a  decent  regard  for  the 
opinions  of  mankind.  One  short  century  has  wrought  a 
change  in  these  respects  that  almost  staggers  belief  The 
shocking  absence  of  humanity  that  once  characterised  the 
conduct  of  refined  natkMis  seems  inconsistent  with  anything  but 
barbarian  depravity.  And  we  may,  perhaps,  venture  the  boast 
that  at  no  time  has  the  intercourse  between .  members  of  the 
human  family  been  so  near  the  Christian  ideal,  far  removed 
though  it  still  be  from  its  moral  beauty,  as  it  has  been  since  the 
People  have  been  the  predominant  element  in  the  conduct  of  the 
world's  business.  The  heart  of  the  People  beats  with  more 
generous  pulsations  than  that  of  the  artificial  society  whkh 
acquired  and  so  long  kept  control  of  human  actions.  Torture 
was  never  the  People's  instrument  of  justice,  although  it  was 
the  Kingly  implement:  cruel  and  unusual  punishments  dis- 
appeared from  the  statute  books  as  soon  as  the  People's  strong 
hand  wrote  the  laws.  War  became  humanised,  so  frr  as  its 
inherent  brutality  permits,  as  soon  as  the  People  became  the 
Masters.  For  it  was  of  old  the  People  who  suffered  the 
torture,  fought  the  battles,  paid  the  taxes,  and  bore  the  burden 
of  the  day  and  the  heat.  Small  wonder  if  they  have  learned 
that  they  could  improve  upon  the  old  devices  when  the  class 
that  made  the  harsh  laws  and  imposed  the  heavy  burdens 
never  felt  the  edge  of  the  law  nor  the  weight  of  the  burden. 

With  the  People's  reign  new  ideas  have  come  to  the  front, 
and  old  ideas  have  gone  to  the  rear.  True,  Bipartite,  Tripar* 
titc.  and  Quadrilateral  treaties  and  alliances  may  still  be  made» 
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and  the  People  may  not  be  told  to  what  they  have  been  com- 
mitted,  but  even  in  those  countries  where  such  contracts  are 
made,  it  is  not  quite  certain  that  when  the  decisive  moment 
comes,  the  masses  may  be  moved  with  sheep-like  docilit)*. 
Then,  too,  a  new  and  disturbing  element  has  entered  the  fold, 
a  young,  restless,  growing  nation,  impatient  of  forms,  a  lo\'er 
of  action,  a  partisan  of  Justice.  If  left  alone  one  People  will 
not  hate  another  People.  The  resentments  of  Monarchs  arc 
not  always  echoed  in  the  hearts  of  their  subjects.  Our  United 
States  has  given  a  practical  example  of  what  may  be  done  for 
Peace  by  a  nation  that  is  able  to  be  strong  in  war,  for  we  have 
an  International  Liw  binding  forty-five  States  together  under 
a  written  treaty.  Our  diflerences  are  settled  by  a  Tribunal  oi 
Arbitration  that  deals  with  the  Communities  as  freely  as  it 
would  deal  with  the  individuak  that  compose  it.  An  experi- 
ment was  once  made  outside  the  jurisdiction  of  this  Tribunal 
only  a  geneiation  ago,  and  a  great  lesson  learned. 

That  there  may  be  grave  peril  in  a  situation  which  gives 
free  scope  to  the  generous  impulses  of  a  strong  nation  cannot 
reasonably  be  denied.    Impulse,  even  when  directed  to  a  noble 
IMirpose,  is  often  the  enemy  of  Right  Reason,  and  defeats  its 
cn«is.     It  is  in  the  nature  of  things  that  a  story  of  wrong,  per- 
sistent and  unredressed,  should  rouse  our  people  to  wrath  and 
t^mpt  them  to  chivalrous,  even  if  imprudent  action.    A  great 
JRepublic,   unembarrassed  by  the  barnacle  growth  of  ai;cs, 
lightly  equipped,  because  free  from  oppressive  debt,  earnest 
-Kor  liberty  and  hating  oppression,  b  prone  to  generous  folly 
'^hat  makes  the  Old  World  stand  aghast     The  cries  of  our 
vieighbors  are  quickly  caught  up  by  ready  ears.     Diflerences 
^3f  race  are  sckmi  forgotten  when  our  sympathies  arc  plausibly 
mnvoked.     We  are,  perhaps,  too  ready  to  love  our  neighbor 
«tf  ourxlvcs.    A  noble  maxim  in  private  life  and  one  which 
«iQ  doubt  should  find  an  honorable  place  in  the  Intematic  nal 
Horn-Book.     For  International  Law  is  based  on,  made  up  oC 
mad  permeated  with  Moral  Law.     It  is  nothing,  if  not  moral. 

The  eminent  Chief  Justice  of  England  says  that  **  The 
uhimafie  aim  in  the  actions  of  men  and  of  communities  ought 
to  uMilbfm  to  the  divine  pieccpt   -^  Do  unto  others  as  you 
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would  that  others  should  do  unto  you.*  *'    An  eicalted,  but, 
perhaps,  not  wholly  safe  guide  in  the  intricate  labyrinth  of 
international  relations.    While  such  a  precept  if  followed  by 
individuals  would  raise  society  to  a  plane  that  it  has  ncvtf 
>*et  attained ;  while  it  may  be  followed  by  all  who  understand 
it  to  be  the  essence  of  the  precept  of  Charity,  the  applicatioSB 
of  the  Golden  Rule  in  the  larger  matters  of  the  world  mi^b^ 
be  destructive  of  all  pretence  of  international  law.    Unr 
strained  emotion,  however  generous,  might  and  would 
indulged  in  at  the  expense  of  nearly  every  rule  that  Jur 
have  taught  from  Grotius  and   PuflendoHT  to  Story  aim^ 
Wheaton.    Law,  every  law,  means  restraint  and  involves  ael^* 
denial.    When  these  States  were  Colonies  in  rdiellion,  tfae^^ 
longed  for,  sought  and  obtained  foreign  intervention.     Do^:^ 
it  follow  that  the  mature  nation  shall  do  to  others  what  i^ 
then  desired  others  to  do  for  it?    The  point  of  view  of  oontenc^—* 
ing  nations  is  naturally  diflerent    If  to-day  a  foreign  Powe^* 
seeks  by  force  to  retain  in  subjection  its  reluctant  Colonies 
how  shall  the  Golden  Rule  be  applied  ?    Which  of  the  oo»— 
testants  shall  receive  the  benefit  of  its  application  in  the  foms^ 
not  only  of  sympathy  but  of  moral  and  physical  support  ^ 
We  have  been  at  one  time  the  rebellious  Colonies,  at  another" 
the  power  that  undertook  to  reduce  its  rdbels  to  submissiofa* 
In  the  one  case  the  Golden  Rule  meant,  '*  Help  those  who 
struggle  for  freedom;'*  in  another,  "Hands  oflfl "    Noiw 
intervention  in  the  affiurs  of  other  communities  b  one  of  the 
few  principles  that  are  generally  recognised  as  essential  to  the 
peace  of  nations,  and  yet  it  is  hard  to  keep  the  blood  of  a  free 
and  magnanimous  people  from  tingling  and  rushing  to  fever 
heat  when  the  cries  of  a  despairing  neighbor  rise  in  protest 
against  oppression.    Yet  our  Washington,  with  prophetic 
vision  of  the  dangers  lying  in  watt  for  his  countrymen,  warned 
them  against  listening  to  the  voice  of  natural  and  brotfaeriy 
sympathy.    What,  then,  becomes  of  the  Golden  Rule,  if  it  is 
circumscribed  by  ejqpedicncy,  fettered  by  Uw,  and  condemned 
in  practice  by  **  those  rules  to  which  nations  have  agreed  to 
conform  in  their  conduct  toward  one  another?  ** 

This  apparently  pfsiimiitlc  view  of  the  applicabiH^  of 
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moral  precqyts  to  the  regulation  of  international  af&irs  only 
terves  to  prove  that  the  element  of  Law  enters  but  inade- 
quately into  the  system  that  we  are  considering.  Where  the 
munictpal  law  is  concerned  no  such  confusion  and  difficulty 
arise,  for  the  statutes  interfere  to  prevent  the  over-zealous 
moralist  from  indulging,  to  the  detriment  of  others,  in  his 
desire  to  promote  the  wel&re  of  his  neighbors.  He  may  gi\'e 
his  fortune  and  his  time  or  his  life  to  the  improvement  of  his 
brethren,  but  even  Philanthrophy  has  its  legal  limitations. 
The  best,  the  most  exalted  nM>tivcs  will  not  give  immunity  to 
the  violatioii  of  a  statute.  The  wings  of  Charity  are  often 
clipped  by  the  shears  of  cold-blooded  legislation.  Wrongs 
often  go  unredressed  because  a  Christian  Quixote  may  not  do 
to  his  noisy  or  peace  disturbing  neighbor  what  his  own  con- 
struction of  the  Golden  Rule  would  suggest  as  most  expe- 
dwnt. 

It  may  appear  from  what  precedes  that  the  sanctions  of 
Intematioiial  Law  are  at  least  imperfect  and  insufficient,  if  thty 
exist  at  all.  It  may  be  accepted  as  a  (act,  not  encouraging 
perhaps  to  the  student,  that  the  system  is  only  an  approach  to 
a  ^stem,  the  Law  only  an  approximation  to  a  Law,  the  Rules 
no  more  than  abstract  precepts  which  may  be  violated  with 
impunity,  because  there  is  no  Tribunal  vested  with  the  power 
to  restrain  or  to  punish  the  violator.  But  imperfect  as  the 
device  may  be,  it  deserves  careful  consideration.  Its  aim  is 
high  and  its  purpose  beneficent  It  is  of  some  avail  parcart 
taAjeciu^  though  it  has  never  yet  been  efficient  debelUan  tuperbos. 
It  is  in  cflect  an  attempt  of  Christian  civilization  to  propose 
humane  rules  for  the  international  regulation  of  the  aflairs  of 
the  several  nations.  It  has  not  yet  taught  forbearance  to  the 
mighty,  nor  given  assurance  of  Justice  to  the  weak,  but  it  has- 
striven  to  do  both,  and  in  some  measure  it  has  succeeded.  -  It 
has  not  at»rogatcd  war,  but  has  uught  the  value  of  charity,, 
even  when  the  laws  were  silent.  It  has  not  abolbhed  human 
slavery,  but  it  has  brought  nations  to  a  common  understand- 
ing that  the  traffic  in  human  beings  should  be  in  the  common 
interest  of  thdr  selArespect.  crippled  if  not  destroyed.  It  has 
founded  no  Tribunal,  but  has  developed  a  momtor,r-PubIic 
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Opinion,-— which  may  rcmonsitrate  and  denounce  in  a  vcmcc 
tiuKt  goes  around  the  world.  And  finally,  when  clouds  of 
dissension  arise  upon  the  horiaon,  it  teaches,  by  its  veiy  mis- 
nomer, that  there  is  a  class  of  men  who  may  be  trusted  to 
solve  weighty  problems  more  safely  and  less  expenshrcly  than 
those  who  rely  upon  force  to  persuade,  and  gunpowder  to 
convince.  The  Lawyer,— or  as  he  is  finely  called  when  his 
client  is  a  nation, — the  Jurist,  at  the  opportune  moment,  steps 
upon  the  scene,  and  the  halting  march  of  Progress  is  resumed, 
the  wheels  of  commerce  continue  to  revolve.  Protocols  take 
the  place  of  Declarations,  Pleadings  of  Bulletins,  and  legal 
opinions  of  Proclamations.  No  ghastly  list  of  dead  and 
wounded  sickens  the  homes  of  die  contestants.  When  the 
fight  is  over,  no  healing  processes  of  Time  and  TaxatkMi  are 
needed  to  repair  the  waste,  for  Reason  has  had  the  last  word 
and  has  reached  a  result  quite  as  ceitain  to  be  just,  as  though 
the  debate  had  been  fought  out  at  Waterloo,  Gettysburg  or 
Sedan.  If  this  be  one  of  the  firuits  of  this  so-called  Sdenoe,  il 
is  indeed  a  blessed  Science  that  deserves  to  live  forever. 

JaM7,  1897. 


SOME    ASPECTS    OF    THE    LAW    OF    LIHKL. 
APPLICAHLE  TO  NEWSDEALERS. 

The  administration  of  justice  is  deemed  by  the  laity  a  very 
simple  matter.  They  by  no  means  conceive  the  intricacy  of 
the  afGurs  which  court<i  are  called  on  to  unravel  nur  the 
istrong  equities  which  often  clamor  for  each  of  the  contending 
parties.  Said  a  German  farmer  to  the  writer :  "  The  Judges 
of  the  Supreme  Court  have  an  easy  time.  They  just  sit 
there  and  decide,  and  I  suppose,  too.  that  e\'erything  g<x*s  by 
favor."  The  speaker  was  a  prominent  and  wdl-to-do  man  in 
his  town,  often  its  chairman  and  once  a  member  of  the  State 
Legislature.  His  sentiment.  I  take  it.  is  the  sentiment  of  very 
many,  perhaps  most,  rural  and  unsophisticated  persons. 

Yet,  after  all.  Lord  Chief  Justice  Russell  was  right  in  say- 
ing that:  "Justice  and  its  admmistration  are  amongst  tne 
prime  needs  and  business  of  life."  Exact  justice  is  often 
impossible,  yet  the  law  seeks  and.  in  the  main  we  may  bcKc\e. 
tlie  courts  attain  iar  better  results  than  would  be  reached  if 
their  functions  were  confided  to  those  humane  and  upright, 
but  unlearned  persons,  whover>'  sharply  attack  the  bench  and 
more  than  intimate  that  they  themselves  could  do  better. 

When  King  James  the  First  sought  to  take  to  himself  the 
decision  of  cases  pending  in  his  Majesty's  Courts  he  soon  felt 
the  difficulty  and  expressed  it  with  his  usual  clumsy  misap- 
prehension. **  I  could  get  along  very  well,"  said  the  royal 
pedant, "  hearing  one  side  only,  but  when  both  sides  have 
been  heard,  by  my  soul,  I  know  not  which  is  right'* 

Libel  is  by  no  means  a  rare  action  in  this  country,  as  a 
glance  at  the  American  Digest  will  show.  Thus,  in  1893,  we 
find  there  digested  187  points  in  the  law  of  libel,  23  of  them 
in  criminal  cases.  In  1894,  181  points,  13  of  them  in  crim- 
inal cases.  In  1895,  193  points,  21  in  criminal  cases.  In 
1896,  236  points,  20  in  criminal  cases. 

Now  the  rules  of  liability  to  which  persons  are  held  in 
libel  are  often  of  the  less  simple  and  palpable  character.     It 
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is  always  hard  to  believe  that  persons  morally  innocent  cair 
be  legally  condemned.  That  those  who  committed  na 
crime  and  intended  no  crime  and  have  been  personally  knou*- 
ing  of  no  crime  can  yet  be  successfully  charged  with  respon* 
.sibility  for  it 

The  liability  of  a  newsdealer  from  whose  shop  a  libelous 
publication  is  sold  without  his  procurement  or  knowledge 
sometimes  presents  a  case  where  the  scales  seem  closely  bal- 
anced. The  libel  is  quite  as  injurious  to  the  wronged  person 
as  any  other.  It  seems  he  ought  not  to  be  remediless.  Yet 
the  newsdealer  himself  has  wittingly  oflended  in  no  way,  and 
is.  perhaps,  guilty  of  no  moral  crime.  Though  actions  for 
libel  are  not  uncommon  with  us.  English  courts  and  juries 
seem  to  so  greatly  favor  large  recoveries  in  cases  of  this  sort, 
often  upon  comparatively  slight  showing,  that  this  form  of 
action  seems  particularly  prevalent  in  the  British  Isles.  We 
must  look,  therefore,  to  English  Reports  for  fuller  and  more 
varied  consideration  of  the  various  liabilities  arising  under 
this  head.  There  we  find  this  liability  of  the  newsdealer 
much  considered. 

Thus,  in  Domifuu  Rex  v.  Elisabeth  Nutt,  Fitzgibbon,  47, 
(same  case,  i  Bamardiston,  K.  B.  306,)  information  for  pub- 
lishing a  treasonable  libel  was  tried  at  the  Guildhall  before 
Raymond,  Chief  Justice,  where,  upon  the  evidence  it  appeared 
that  the  defendant  Jcept  a  pamphlet  shop  and  that  this  libel 
was  sold  in  the  same  shop  by  the  defendant's  servant  for  the 
defendant's  use  and  account,  in  her  absence  and  that  she  did 
not  know  the  contents  of  it,  nor  of  its  coming  in  or  going 
out :  et  per  Raymond.  Chief  Justice :  "  Notwithstanding,  the 
defendant  is  guilty  of  publbhing  this  libcl,the  shop  being  kept 
under  her  authority  and  direction ;  and  'twould  be  of  very 
dangerous  consequence  that  the  law  %vere  otherwise ;  and  it 
has  been  so  ruled  in  a  great  many  instances.**  Mr.  Kcttleby, 
in  Bamardiston's  Report,  is  reported  as  urging,  "  indeed,  the 
act  of  a  servant  may  charge  a  mistress  in  a  dvil  suit,  yet  it 
was  by  no  means  reasonable  it  should  charge  her  in  a  crim- 
inal prosecution ;  *'  and  in  Fitzgibbon,  "  If  a  post-boy  should 
carry  a  libel  sealed  up,  into  the  country,  must  he  be  punished 
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f<>r  It?**  To  which  Raymond.  Chief  Justice,  answered,  **  That 
there  the  queMion  would  be,  whether  such  carrying  by  a  post- 
boy would  be  deemed  in  law  a  publication ;  and  in  all  these 
caws  the  mischief  is  equal,  though  the  parties*  intention  do  not 
concur.**  In  Banardiston's  Report  the  Chief  Justice  is  reported 
as  answering  that  the  case  of  the  post-boy  was  not  at  present 
in  question.  *'  But  he  observed  that  if  a  servant  carries  ^ 
Ubel  for  hb  master,  he  certainly  is  answerable  for  what  he 
does,  though  he  cannot  >o  much  as  write  or  read."  The 
jury  being  unwilling  to  agree  upon  a  verdict,  the  Attorney- 
General  consented  a  juror  should  be  withdrawn,  which  was 
accordingly  clone. 

In  Kimg  v.  Dodd,  2  Sessions  Cases,  33,  (Hilary,  10  Geo. 
K.  B.,)  an  information  was  moved  for  against  the  defendant 
for  selling  and  publishing  a  libel  against  one  Chambers,  and 
it  was  ianisted  on  for  the  defendant  that  she  was  sick  and  that 
her  servant  took  the  libel  into  her  shop  without  her  knowl- 
etlge.  But,  by  the  Court :  *'  this  is  no  excuse,  for  a  master 
shall  answer  for  his  servant,  and  the  Uw  presumes  him  to  be 
acquainted  with  what  his  servant  does.  Mr.  Justice  Fortescue 
said  that  it  had  been  ruled  that  the  finding  of  a  libel  on  a 
booksellcr^s  shelf  was  a  publication  of  it  by  the  bookseller. 
And  Lord  Chief  Justice  Raymond  said  that  it  hath  been  held 
that  where  a  master  llveth  out  of  town,  and  his  trade  is  car- 
ried on  by  his  fienrant,  the  manter  shall  be  chargeable  with  the 
servant's  publishing  a  libel  in  hb  absence.*' 

In  1770,  was  dedded  the  famous  cue  o(  liex  v.  A/mom,  5 
Burrows,  2696.  In  this  case  the  defendant  had  been  con- 
victed of  publbhing  a  libel,  (Junius*  Letters,)  in  a  copy  of  a 
magazine  called  the  "London  Museum,'*  which  was  bought  at 
hb  shop  and  even  professed  to  be  **  printed  for  him."  Hb 
counsel  moved,  on  Tuesday,  the  19th  of  June,  1770,  for  a  neur 
trial,  upon  the  foot  of  the  evidence  being  insufficient  to  prove 
any  criminal  intention  in  Mr.  Almon,  or  even  the  least  knowl- 
edge of  tliese  magazines  being  sold  at  his  shop.  And  they  had 
affidavits  to  prove  that  it  was  a  frequent  practice  in  the  trade 
lor  one  publisher  to  put  another  publisher's  name  to  a 
pamphlet,  and  that  thb  was    the  present  ca.se,  and    this 
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was  without  ddendant's  knowledge  or  approbatioiL  That,  as 
soon  as  he  saw  his  name  put  to  the  publication  in  question, 
he  sent  a  note  expressing  his  disapprohation  to  the  real  pub- 
lisher. That  he  himself  had  no  concern  whatever  in  the 
London  Museum.**  That  he  was  not  at  home  when  they  were 
sent  to  his  shop.  That  the  whole  number  sent  to  his  shop  was 
three  hundred.  That  about  sixty-seven  of  them  had  been  sold 
there  by  a  boy  in  his  shop,  but  without  Mr.  AImon*s  own 
knowledge,  privity,  or  approbation.  That  as  soon  as  he  dis- 
covered it  he  stopped  the  sale,  ordered  the  remainder  to  be 
carried  up  into  his  garret,  and  took  the  first  oppurtunity  to 
return  theni  to  Mr.  Miller.  That  it  was  not  proved  that  the 
person  who  sold  them  was  Mr.  Almon's  servant  or  employed 
by  him,  or  that  Mr.  Almon  was  at  all  privy  to  the  sale. 

Seiigcant  Glynn  stoutly  argued  that  the  proof  against  Mr. 
Almon  appeared  therefore  to  be  defective :  there  was  nothing 
to  constitute  criminality  or  induce  punishment.  He  further 
offered  the  affidavit  of  one  of  the  jury  that  he,  the  juror, 
understood  Lord  Mansfield  to  say  that  bare  proof  of  the  sale 
in  Mr.  Almon's  shop  without  any  proof  of  privity,  knowl- 
edge, etc.,  was  conclusive  evidence,  and  that  if  he  had  under- 
stood the  jury  were  at  liberty  to  cxerdse  their  own  judgment, 
he  would  have  acquitted  the  defendant.  The  Court  very  per- 
emptorily refused  to  allow  the  affidavit  to  be  read,  but  Lord 
Mansfield  said  he  had  been  properly  understood.  That  the 
substance  of  what  he  had  said  was  '*  that  in  point  of  law  the 
buying  of  the  pamphlet  in  the  public  open  shop  of  a  known,  pro- 
fcsMxl,  bookseller  and  publisher  of  pamphleU,  of  a  person 
acting  in  the  shop,  frimafadf,  is  evidence  of  a  publication  by 
the  master  himself;  but  that  it  is  liable  to  be  contradicted, 
wlierc  the  fact  will  bear  it,  by  contrary  evklenoe  tending  to 
exculpate  the  master  and  to  show  that  he  was  not  privy  m>r 
asHcnting  to  it  nor  encouraging  it  That  this  hdng  frimm  fmtk 
evidence  of  a  publication  tiy  the  master  himself,  it  stands  good 
till  answered  by  him,  and  if  not  answered  at  all  it  thereby 
becomes  conclusive  so  fiir  as  to  be  sufficient  to  convict  him. 
In  practice,  in  experience,  in  history,  in  the  memory  of  all 
fXTft'ins  livin;;.  this  is.  I  tictieve.  the  first  time  it  was  ever 
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doubted  that  this  is  good  evidence  against  a  bookseller  or 
publisher  of  pamphlets.  The  constant  practice  is  to  read  the 
libel  as  soon  as  ever  it  has  been  proved  to  be  bought  at  the 
defendant's  shop.  Thb  practice  shows  that  it  is  considered 
already  proved  upon  the  defendant;  for  it  could  not  be 
nad  against  him  before  it  had  been  proved  upon  him.**  He 
declared  this  as  much  established  as  that  the  eldest  son  is 
heir  to  his  &ther,  and  all  the  judges  warmly  concurred. 

The  King  v.  Woo^aU,  Lofts,  776,  was  the  yet  more  cele* 
brated  case  in  which  the  principal  publishers  of  Junius  Letters 
were  prosecuted  in  1774  for  a  libel  on  the  revolution  and  on 
the  persons  of  King  William  and  Queen  Mary.  Counsel  for 
defendant  said,  in  closing,  "  What  is  there  to  fix  it  on  the 
defendant,  who  was  in  prison  and  ignorant  of  the  publication  ?  " 
Lord  Mansfield,  **  Whenever  a  man  publishes  he  publishes  at 
his  peril,  for  there  is  no  entering  into  the  secret  thoughts  of  a 
man's  heart.  If  he  had  been  in  close  custody  so  that  his  ser- 
vant could  have  no  access  there,  I  should  have  thought  it  a 
difierence  very  proper  to  have  been  left  to  you ;  but  it  is  just 
the  same  as  in  his  own  house ;  for  his  servants  and  all  the 
world  had  access;  and  the  boy  brought  the  paper  to  him 
every  day.  Otherwise  I  should  have  thought  the  particular 
circumstances  very  proper  to  have  taken  it  out  of  the  general 
case ;  but  here  it  is  just  as  in  the  case  of  last  Saturday.  He 
either  did  or  did  not  know  it ;  if  he  did  then  he  is  answerable 
upon  that  case,  if  not  he  ought  to  have  known  it."  The  defend- 
ants were  both  found  guilty  and  each  was  fined  300  marks. 

Passmg  down  from  these  classical  days  of  the  law,  when  the 
silver-tongued  Murray  was  devoting  his  great  talents  to  nobly 
and  reasonably  expanding  the  law  mercliant,  but  to  ignobly  * 
and  unreasonably  contracting  the  ideas  of  human  liberty,  or, 
at  least,  to  combating  their  development  in  many  other  lines, 
we  find  an  interesting  dvil  case  in  which  a  great  judge.  Lord 
Esher.  Master  of  the  Rolls,  happily  still  living  at  a  venerable 
age  and  administering  his  historic  office,  illuminates  the  subject. 
The  case  is  Emmeus  v.  PoUU^'  16  L.  R.  Q.  B.  Div.  354 
(1885-6).  This  was  an  action  for  5000  pounds  damage* 
against  defendants,  who  were  news  vendors,  for  pubUshing  a 
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libel  against  plaintifT  by  selling  a  copy  of  the  newspaper  known 
an  "  Money/'  containing  the  defamatory  matter  complained  of. 
Defendants  set  up  that  they  were  news  vendors,  carrying  on  a 
large  buitiness  in  London,  and  as  such  sold  the  copy  of  the 
periodical  in  the  ordinary  course  of  business,  without  any 
knowled(;s  of  its  contents.  The  jury  found  that  neither  of  the 
defendants  knew  when  they  sold  the  newspaper  that  it  con- 
tained any  libd,  that  they  were  not  negligent  in  so  (ailing  to 
know,  and  that  the  newspaper  was  not  of  a  character  likely  to 
contain  libelous  matter.  The  plaijitiflT  in  person  argued  his 
cise,  and  on  his  saying,  *'  If  a  man  deals  in  dangerous  articles 
he  ought  to  be  liable  for  an  injury  which  is  caused  by  them,** 
he  was  interrupted  by  a  question  from  Bowen,  L.  J.,  "Are 
you  not  bound  to  show  that  a  newspaper  is  in  its  nature  a 
dangerous  thing?*'  In  the  principal  opinion,  I^rd  Esber, 
M.  R.,  observed,  '*  I  agree  that  the  defendanU  are  prima  fM 
liable.  They  have  handed  to  other  people  a  newspaper  in 
which  there  is  a  libel  on  the  plaintiflT.  I  am  inclined  to  think 
that  this  called  upon  the  defendants  to  shew  some  circuDi- 
fftances  which  absolve  them  from  liability,  not  by  way  o> 
privilege,  but  focts  which  shew  that  they  did  not  pubibb  the 
libel.  We  must  conskler  what  the  position  of  the  defendants 
was.  The  proprietor  of  a  newspaper  who,  publishes  the  newt- 
paper  by  his  servants,  is  the  publisher  of  it,  and  he  is  liable  for 
the  acts  of  his  servants.  The  printer  of  the  paper  prints  it  by 
his  servants  and  therefore  he  is  liable  for  a  libel  contained  in 
it.  But  the  defendants  did  not  compose  the  libel  on  the 
plaintiflT,  they  did  not  write  or  print  it,  they  only  disseminated 
that  which  contained  the  hliel.  The  question  is  whether,  as 
such  disseminators,  they  published  the  libel.  If  they  had 
known  what  was  in  the  paper,  whether  they  were  paid  for 
circulating  it  or  not,  they  would  have  published  the  libel  and 
would  have  been  liable  for  so  doing.  That,  I  think,  cannot 
be  doubted.  But  here  upon  the  findings  of  the  jury  we  must 
Uke  it  that  the  defendant  did  not  know  that  the  paper 
contained  a  libel  I  am  not  prepared  to  say  that  it  would  be 
suflficient  for  them  to  shew  that  they  did  not  know  of  the 
particular  libel ;  but  the  findings  of  the  jury  make  it  dear  that 
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the  defendants  did  not  publish  the  libel.  Taking  the  vie^*  of 
the  jury  to  be  right,  that  the  defendants  did  not  know  that  the 
paper  was  likely  to  contain  a  libel,  and,  still  more,  that  they 
ought  not  to  have  known  this,  which  must  mean,  that  they 
ought  not  to  ha\-e  known  it,  having  used  reasonable  care — the 
case  is  reduced  to  this,  that  the  defendants  were  innocent 
dbseminators  of  a  thing  which  they  were  not  bound,  to  know 
was  likely  to  contain  a  libel.  If  they  were  liable  the  result 
would  be  that  every  common  carrier  who  carries  a  news- 
paper which  contains  a  libel  would  be  liable  for  it,  even  if  the 
paper  was  one  of  which  every  man  in  Kngland  would  say  that 
it  was  not  likely  to  contain  a  libel.  To  my  mind  the  mere 
statement  of  such  a  result  shen's  that  the  proposition  from 
which  It  flows  is  unreasonable  and  unjust.  The  question  docs 
not  (fepend  on  any  statute  but  on  the  common  law,  and  in  my 
opinion,  any  proposition,  the  result  of  which  would  be  to  nhcw 
that  the  common  law  of  England  b  wholly  unreasonable  and 
unjust,  cannot  be  part  of  the  common  law  of  England.*' 
Bowen,  L.  J.,  said  further.  *'  The  jury  have  found  as  a  fact 
that  the  defendants  were  innocent  carriers  of  that  which  they 
'  did  not  know  contained  libelous  matter  and  which  they  had  no 
reason  to  suppose  was  likely  to  contain  libelous  matter.  A 
newspaper  is  not  like  a  fire ;  a  man  can  carry  it  about  without 
being  bound  to  suppose  that  it  is  likely  to  do  any  injury.  It 
seems  to  me  that  the  defendants  are  no  more  liable  than 
any  other  innocent  carrier  of  an  article  which  he  has  no 
reason  to  suppose  likely  to  be  dangerous.  But  I  by  no  means 
intend  to  Bay  that  the  vender  of  a  newspaper  w\\  not  be 
responsible  for  a  19x1  contained  in  it  if  he  knot's  or  ought  to 
know  that  the  paper  is  one  whkh  is  likely  to  contain  a  liblc.** 
PlaintUr*s  appeal  dismissed. 

In  Ht^ima  v.  Jkdd,  37  Weekly  R.  143,  (1888),  the  High 
Court  held  that  where  the  •'St  Stephen's  Review*'  wa5« 
prinfeed  by  a  limited  corporation  for  the  proprietors  of  the 
Review  and  the  latter  publbhed  it,  under  the  rule  of  Emmems 
r.fiftde  (i»/r«)  the  directors  of  the  printing  company  who 
knew  nothing  of  the  contents  of  the  Review  were  liable 
neither  crimuially  nor  civilly. 


3S4  80MB  ASPBCTS  OF  THE  LAW  OF  UBBL, 

In  line  with  the  suggestion  of  the  UsI  cases  it  has  been  hdd, 
limiiing  some  earlier  dicta,  that  if  a  porter  in  coarse  of  busi- 
ness deUvers  parcels  containing  libdous  hand*bilb  he  is  not 
liable  for  libel,  if  shown  to  be  ignonuit  of  the  contents  of  the 
parcel,  for  he  is  but  doing  his  duty  in  the  ofdinary  way :  A|f 
V.  Btram,  2  Moody  ft  Rob.  54. 

The  case  of  Siwi  v.  /tJkmsam,  80  Wis.  455,  decided  in  1891, 
briefly  reviews  the  earlier  cases  in  deciding  on  the  liability  of 
a  defendant  sued  for  a  libel  upon  the  memben  of  the  W.  C 
T.  U.,  contained  in  **  The  Sunday  Sun/*  sold  by  him  at  his 
news  sund.  The  learned  Chief  Justice,  spealdng  for  the 
court,  says :  "  The  authorities  are  to  the  effect  that  the  meie 
seller  of  newspapers  is  not  liable  for  selling  and  delivering  a 
newspaper  containing  a  libel  upon  the  plaintifTif  he  can  prove 
upon  the  trial,  to  the  satisGiction  of  the  jury,  that  he  dul  not 
know  that  the  paper  contained  a  libel,  that  hb  ignorance  was 
not  due  to  any  negligence  on  his  part,  and  that  he  dii  not 
know  and  had  no  ground  for  supposing  that  the  paper  was 
likely  to  contain  libelous  matter."  Citing  various  English  and 
American  cases,  and  continuing,  '*  But  it  seems  to  be  equally 
welt  settled  that  such  sale  and  delivery  of  a  newspaper  con- 
taining a  libel  is,/rMM/scir,  the  publication  of  such  libel,  and 
hence  makes  such  vendor,  frima  fade,  liable  therefor.**  As 
it  is  summed  tap  by  Mr.  Townsend  in  his  excellent  work  on 
Slander  and  Libel  (4th  edition),  sectkm  134,  **  The  proprietor 
of  a  bookstore  or  newspaper  store  is  responsible  for  the  coo- 
tents  of  every  book  and  paper  sold  in  his  store,  unless  he 
can  prove  that  he  did  not  know  and  had  no  reason  to 
suppose  that  the  book  or  paper  contained  any  defiimatory 
matter.'* 

Of  course,  hi  general,  the  doctrine  **  ftdfaeU per  edmmfack 
feru''  applies  to  the  liability  for  libel  by  the  agent  or  asso- 
ciate of  the  accused :  Newell  on  Det  Slander  and  Libel,  pagv 
238,  citing  FkMd  on  Libel  and  Slander,  page  43. 

But  as  a  part  of  this  rule  the  liabiUty  of  the  dealer  for  the 
publication  of  a  libd  by  his  agent  evidently  depends  upon  such 
publicatkm  being  in  the  oourse  of  the  busineaa  or  cmployncnt 
Authorised. 
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So  It  has  been  hcKl  that  i>ne  ]>artncr,  in  the  business  ofsellini; 
furniture  and  draperies,  was  not  liable  for  a  libelous  placard 
placed,  without  hu  knowledge  or  consent,  by  his  co-partners 
upon  a  table  in  front  of  their  shop,  which  read  as  follows : 
"  Taken  back  from  Dr.  W.,  who  could  not  pay  for  it,  to  be 
sold  at  a  bargain ; "  and  on  a  separate  card,  '*  Moral :  Beware 
of  dead-beats.'*  The  court  says,  '*  There  is  nothing  in  the 
nature  of  the  business  of  this  firm  .  .  .  from  which  authority 
to  one  partner  or  to  a  serx'ant  to  gratuttously  publish  a  libel 
can  be  implied.  The  case  is  different  from  that  of  a  partner- 
ship whose  business  b  publishing  or  selling  cither  books  or 
newspapers,  where  each  partner  is  supposed  to  have  authority 
to  publbh  or  sell,  and  to  determine  what  shall  be  published 
or  sold,  and  also  from  that  of  the  necessary  correspondence  of 
a  firm  where  each  partner  is  presumed  authorized  to  conduct 
it  and  to  determine  on  its  substance  and  terms.*'  See  H^<W- 
Un^y,  Knickirbocker^  (Minn.)  i;  N.  W.  387. 

From  this  brief  collocation  of  cases  and  authorities  we  may 
conclude  that  a  newsdealer  is  not  liable  under  our  own  or 
English  law  for  the  sale  in  his  shop,  even  by  his  own  hand,  of 
a  libelous  publication  if  he  did  not  know  it  to  be  such,  had  no 
occasion  to  suspect  that  it  contained  libelous  matter,  and  was 
guilty  of  no  negligence  in  not  discovering  its  character.  But 
that,  stnoe  the  partner  or  servant  of  a  newsdealer  is  authorized 
to  give  out  for  him  whate\'er  is  in  the  line  of  goods  dealt  in, 
that  the  absent  partner  or  master  is  liable  for  the  act  of  the 
representative  or  servant  in  the  course  of  the  business,  as  if 
the  act  were  his  own.  That,  under  the  general  doctrines 
applicable  to  principal  and  agents  neither  newsdealer  nor  other 
doler  b  liable  for  unauthorized  acts  of  partner  or  servant 
done  without  hb  knowledge  and  outside  of  the  scope  of  the 
partnership  or  agency ;  but  that  as  to  all  sales  of  publications 
coming  within  a  news  vendor's  business,  he  is  liable,  if  made 
in  hb  shop  in  his  absence,  in  the  same  manner  as  if  he  were 
presenL 

It  seems,  thus,  that  an  innocent  person  may  be  guilty  of 
Ubd  through  the' act  of  one  for  whom  he  b  responsible.  That 
this  hardship  upon  the  innocent  culprit  b  logical  and  necessary 
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to  protect  the  equal!/  innocent  and  otherwise  defenseless  iijure^ 
penon  from  that  blighting  crime  of  dcfaination 


**  Wbott  cdgt  !•  thifptr  llMB  th«  avoid,  1 
•*<Hit«raoBtaUtlMwonworKite,  wfa 
•«  Mdn  M  th«  poMUqt  wiB^  aad  doth  ImUs 
••  AU  eaoNmcltlM  frarfd.** 

Ckmries  MiU  Gngmy. 

GoOigcofLMr, 

Uslftriti  €f  Wlwoiids> 


PROGRESS  OF  THE  LAW. 

As  Marked  by  Decisions  selected  prosi  the  Advance 
Reports. 


According  to  a  recent  decision  of  the  Supreme  Court  of 
Pennsylvania,  a  mortgagee  who  contracts  for  a  first  lien  may 
recover  the  difference  in  value  between  that  and 
what  he  gets,  from  the  attorney  who  undertakes 
to  search  the  record  for  her,  but  negligently  over- 
looks prior  liens;  and  may  sue  as  soon  as  the 
inadequacy  of  her  security  becomes  apparent, 
without  waiting  to  see  if  any  loss  will  result  from  an  attempt 
to  collect  the  loan .  LawaU  v.  Grcman^  37  Atl.  Rep.  98. 

Whenever  one  (ails  to  perform  a  duty  imposed  by  contract, 
the  mere  breach  of  duty  is  supposed  to  cause  damage  to  the 
other  party.  A  right  of  action  in  assumpsit  or  tort,  therefore, 
accrues  at  the  moment  of  the  breach,  for  nominal  damages 
at  least,  and  the  statute  of  limitations  runs  against  it  from  that 
time:  Brcwm  v.  Howard,  2  Brod.  &  B.  73,  1820;  Baif/ff  v. 
AMmer,  3  &  &  Aid.  288,  1820;  Btfis  v.  /Morris,  21  Me. 
3 14, 1842 ;  Sckade  v.  Gekmcr,  (Mo.)  34  S.  W.  Rep.  576.  1 896 ; 
Bk.ifUtica  v.  Ckilds,  6  Cow.  (N.  Y.)  238.  1826;  Kerns  v. 
Sckoommaker^  4  Ohio,  331,  1830;  Townsend  v.  Eiehelbcrger, 
51  Ohio  St  213,  1894.  This  principle  applies  to  an  action 
-fat  negligence  on  the  part  of  an  attorney,  which  is  a  breach  of 
his  contract  of  service :  Shdirt  v.  McCarthy,  3  B.  &  Aid.  626, 
1820 ;  Howell  V.  Youngs  5  B.  &  C.  259, 1826 ;  Grnn  v.  Dixon, 
I  Jur.  137.  1837;  Blytks,FladgaU,\\%^\\  1  Ch.  337,  1890; 
WUtas  V.  Plmmer,  4  Ptt.  172, 1830 ;  Denton  v.  Embury,  5  Kng. 
(Ark.)  238,  1849;  Crawford  v.  Ganiden,  33  Ga.  173,  1862 ; 
JMlyv,  Btyd,  72  Ga.  83, 1883 ;  Goulds.  Palmer,  (Ga.)  22  S.  E. 
lUp.  $83, 189$ ;  Stafford  w.  Richardson,  1 5  Wend.  (N.  Y.)  302, 
1836;  Armold  V.  Robinson,  3  Daly,  (N.  Y.)  298 ;  Douglass  v. 
Cony.  46  Ohio  St  349, 1889 ;  Campbell  v.  Boggs,  48  Pa.  524, 
1855 :  Moore  y.Jm*enal,  92  Pa.  484, 1880;  Thomas  v.  Bhoin, 
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Cheves,  (S.  Car.)  32,  1839.  The  measure  of  damagei  in  soch 
a  aac  is  the  injury  that  appears  to  have  been  caused  at  the  time 
by  the  negligent  act ;  /.  ^.,  in  taking  insuflicient  security  for  a 
loan,  the  diflerence  between  the  value  of  the  loan  and  the 
actual  value  of  the  security  with  interest  and  costs:  Jbtssiffy, 
Pt/mer,  2  Wils.  33$,  1767;  AUem  v.  CUu^,  tl  W.  R.  304, 
1863;  ZMsmteyv.  ^a/7r/,  35  Can.  S.C.R.  $1,189$;  ^^^^^ 
V.  WUsffM,  24  P^  114,  1854. 


One  who  finds  the  ticket  office  at  a  station  closed,  and  gets 
upon  a  train  in  ignorance  of  the  fitct  that  it  docs  not  stop  at 

cmgHtn,     ^^  station  to  which  he  wishes  to  go,  is  not  a 

>■""■■"    trespasser,  but  is  entitled  to  remain  on  the  train, 

as  a  passenger,  to  the  first  regular  stopping  place,  by  paying 

his  (are  thereto ;  and  the  ofler  of  a  person,  in  company  with  the 

plaintifT  and  others  on  a  train,  to  pay  (are  for  all  the  parly, 

j„g^  «c  accompanied  with  the  taking  out  of  his  pocket 
^•»  money  more  than  suffident  to  pay  all  their  fiircs, 
before  the  conductor  ordered  the  pbintiflT  off  or  made  any 
attempt  to  stop  the  train,  is  a  suffident  tender  of  tare  to  make 
a  subsequent  refusal  of  the  conductor  to  carry  them,  followed 
by  thdr  expulsion,  wrongful :  Ba/tfftufre  &  Okh  R.  R.  Cf.  v. 
Nanis,  (Appellate  Court  of  Indiana,)  46  N.  E.  Rep.  $64. 

When  a  train  runs  beyond  a  passenger's  statfon,  at  night, 
without  his  knowledge,  it  is  not  negligence  for  the  passenger 
cmtrifcfcy  ^^  assume  that  the  car  is  at  the  station  platform, 
'"•SMS—-  if  invited  to  alight  by  the  employes  of  the  carrier, 
the  ground  bdng  so  covered  with  snow  that  its  sutiace  could 
not  be  distinguished:  Chesapeake  &  Okia  Ry.  Co.  v.  Frid^ 
(Court  of  Appeals  of  Kentucky,)  39  S.  W.  Rep.  704. 


The  Court  of  Appeals  of  New  York  has  practically  reversed 

the  ruling  of  the  AppdUte  Division  of  the  Supreme  Court, 

rinftTtwtiMH    P^^  V.  Hawker.  43  N.  Y.  Suppl.  $16;  36. 

BBptrTpHto     ^^*  ^  ^*°'  ^'  ^  ^^^'  '^"'^  *  Statute  decbring 

Law  guilty  of  a  misdemeanor  any  one  who,  after  con- 

victk>n  of  a  felony,  shall  practice  medldne,  applies  to  one  con- 

\'ictcd  before  the  passage  of  the  act  and  is  not  ex  past  faeta,-^ 
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although  the  judgment  of  conviction  was  affirmed :  People  v. 
Henvker^  46  N.  E.  Rep.  607.  Three  only,  of  the  seven  judges 
maintained  this  point  Two  concurred  in  the  result  solely  on 
the  ground  that  the  record  did  not  show  that  the  defendant 
was  ever  a  ph)niician,  and  the  other  two  dissented.  {See  mate 
im  iUs  mmmSer.) 

The  Supreme  Court  of  Errors  of  Connecticut  has  lately 
ruled  that  it  is  within  the  police  power  of  the  legislature  to  order 
the  destruction  of  a  tree  aflected  by  the  "  peach 
yellow/*  without  compensation  to  the  owner,  and 
against  his  will,  and  may  impose  a  fine  for  failure  to  destroy 
the  trees  condemned ;  and  since  the  summary  destruction  by 
the  state  of  trees  affected  with  "  peach  yellows*'  is  within  the 
rule  that  whatever  is  dangerous  to  public  health  may  be  sum* 
roarily  abated,  the  owner  has  no  right,  before  the  trees  are 
condemned,  to  a  jury  trial  of  the  question  whether  the>'  are  so 
diseased :  SUUe  v.  JfatM,  37  Atl.  Rep.  80. 

In  response  to  interrogatories  submitted  to  it  by  tlie  Senate, 
the  Supreme  Court  of  Colorado  has  declared,  that  legislation 
which  has  for  its  object  the  protection  of  laborers 
from  oppression  and  fraud,  by  prohibiting  em- 
'^*"  plo>'ers  from  issuing,  in  payment  of  wages,  scrip 
or  store  orders  redeemable  in  goods  at  exorbitant  prices,  may 
properly  be  enacted  under  the  police  power  of  the  state ;  but 
that  if  such  a  statute  undertakes  to  regulate  the  prices  at 
which  merchandise  shall  be  sold  by  an  employer  to  his 
employes  for  cash,  it  is  unconstitutional :  /»  re  Nottu  Biii^  No. 
i47^  48  Pac.  Rep.  513. 

The  Supreme  Court  of  Kansas  has  recently  decided  that  a 
notary  public  has  no  power  to  commit  for  con- 
tempt a  witness,  who,  having  been  duly  subpamaed 
before  him,  refuses  to  be  sworn  or  to  giv^  his 
deposition;  and  a  statute  which  purports  to  confer  such  a 
power  is  unconstitutional :  In  re  Huron,  48  Pac.  Rep.  574. 

It  is  a  criminal  contempt  to  publish  of  a  judge,  that  his 
decision  in  a  case  pending  is  influenced  by  political  or  money 
considerations,  and  the  offender  may  be  imprisoned  therefor,  as 
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well  as  fined :  BUom  v.  Fnple,  (Supreme  Court  of  Colorado.) 
48  Pte.  Rep.  519. 


The  Supceme  Court  of  Ohio  has  applied  the  fiunsltar  rule 
that  parties  cannot  oust  the  jurisdiction  of  the  courts  by  con- 
tract, to  the  rules  of  a  railway  relief  department, 
which  provided  that  all  claims  of  beneficiaries 
'liir  cmtcT  should  be  submitted  to  the  determination  of  the 
Raiim^iMM  superintendent,  whose  decision  should  be  final 
Dipirfirt  and  conclusive,  unless  appealed  to  the  advisory 
committee,  and  in  case  of  such  appeal  the  decision  of  the 
committee  should  be  final  and  conclusive  upon  all  parties, 
without  exception  or  i^ipeal,— holding  that  after  the  rqecdon 
of  a  valid  claim  by  the  advisory  committee,  the  beneficiary 
could  maintain  an  action  for  the  recovery  of  the  money  due 
thereon,  in  spite  of  that  rule:  BalHrntrt  &  Okh  R.  R.  C0.  v. 
Sta$thard,  46  N.  E.  Rep.  577. 


When  an  insolvent  merchant  procures  the  organization  of  a 
corporation,  retaining  substantially  all  of  the  stock  therein, 

and  transferring  the  bulk  of  hb  property  to  it,  for 
^■***^  the  purpose  of  delaying  and  hindering  his  creditors, 

and  no  innocent  person  contributes  any  substantial 
sum  to  the  assets  of  the  corporation,  the  whole  transaction  is  a 
sham,  and  the  property  of  the  corporation  nuiy  be  levied  upon 
by  the  creditors  of  the  promoter,  and  sold  to  satisfy  their 
cbims :  KiUogg  v.  DaitgUu  C0,  BJk.,  (Supreme  Court  of  Kansas,) 
48  P^  Rep.  587.  

The  Supreme  Court  of  Colorado  has  ruled,  in  accordance 

with  the  weight  of  authority,  that  in  the  absence  of  any  statute 

changing  the  rule  of  the  common  law,  the  district 

attorney,  who  represents  the  attorney  general  in 

his  own  district,  has  the  power  to  enter  a  tidU 

AiSmty     fr^sifM  in  a  criminal  case  without  the  consent  of 

the  court :  PiopU  v.  IXstrkt  CmartcfLaki  C#.,  48  Pac.  Rep.  500. 

This  power  is  not  unlimited,  however.    There  are  Uiree 

stages  in  a  criminal  prosecution,  vis. :  (i)  The  inauguration  or 
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preltminafy  stage,  when  the  indictment  is  absolutely  under  the 
control  of  the  prosecuting  officer  ;  (2)  The  trial  of  the  cause 
and  its  incidents,  during  which  the  court  has  control,  and  the 
power  of  the  prosecuting  officer  is  suspended  ;  and  (3)  The 
period  between  the  verdict  of  the  jury  and  sentence  by  the 
court,  when  the  pardoning  power  of  the  governor  attaches : 
Suut  V.  AAfiu,  (La.)  18  So.  Rep.  943,  1895.  Accordingly, 
the  power  of  the  district  attorney  to  enter  a  ncttt  prauqui  is 
Bubiect  to  the  following  limitations:  (i)  After  the  jur>'  has 
been  impaneled  and  the  charge  read,  he  cannot  discontinue  if 
the  defendant  insists  upon  a  verdict ;  and  (2)  After  verdict  and 
refusal  to  grant  a  new  trial,  be  cannot  dismiss  the  prosecution 
without  the  leave  of  the  court :  SiaU  v.  Khck,  (La.)  18  So. 
Rep.  942,  1895.    See  35  Ax.  L.  Reg.  N.  S.  7. 


The  Queen*s  Bench  Division  has  lately  held,  that  when  a 
voter  has  the  option  of  cumulating  his  votes,  he  must  indicate 
an  intention  to  do  so  by  putting  opposite  the 
name  of  the  candidate  for  whom  he  intends  to 
cumulate  either  crosses  or  figures  indicating  the 
number  of  votes  he  intends  to  cast  for  him ;  and 
that  if  he  docs  not  do  so,  the  court  will  not  presume  that  he 
intended  to  cast  but  a  single  vote,  although  he  marks  but  a 
finr  names  or  only  one :  Mprrisy,  Beves.  [1897]  1  Q.  B.  449. 

In  this  case,  there  were  fifteen  candidates  to  be  elected.  Some 
ofthevotefs  marked  a  cross  opposite  the  name  of  but  one  can- 
didate, and  others  opposite  three,  five,  or  more ;  but  in  each 
case  it  was  bdd  that  but  one  vote  could  be  counted  for  the 
caiMfidates  marked,  in  the  absence  of  figures  or  crosses  to 
indkate  a  cfiflefent  intention. 

Acoordiag  to  a  recent  decision  'of  the  Supreme  Court  of 
Pcnn^lvaoia,   under  the  ballot  laws  of  that  state,  which 

authorise  no  additions  to  the  official  balk>t  excc*pt 

'^^  the  insertion  of  names  in  blank  spaces  under  the 

Cilks  of  offices  thereon,  there  can  be  no  election  to  an  office, 
tbe  same  or  title  of  which  is  not  printed  on  the  balkA,  by 
putting  on  'sticfccrs  bearing  the  title  of  the  oflke  and  the  name 
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of  the  candidate :  in  re  CanitiUd  EiicHam  tf  Lndor^  37  Atl. 
Rep.  92. 

The  Australian  ballot  laws  do  not  prohibit  the  use  of  printed 
adhesive  slips,  or  "  stickers :  '*  DeWaU  v.  Bmrdey^  146  Ihu  529, 
1892,  affirming  i  D.  R.  (Pa.)  199, 1892 ;  but  under  the  dedsion 
above,  they  must  contain  only  the  name  of  the  candidate  to  be 
voted  for,  and  be  inserted  in  the  proper  space  in  the  blank 
column  printed  for  that  purpose.  Aforikri  these  laws  do  not 
permit  the  use  of  a  printed  blanket  slip  of  the  siae  of  a  column 
of  the  official  ballot,  with  the  names  of  a  series  of  candidates, 
by  the  pasting  of  which  on  the  ballot  the  titles  of  offices  and 
the  spaces  for  candidates'  names  designated  on  the  official  • 
baHot  are  obliterated.  Other  considerations  apart,  the  use  of 
such  a  slip  would  enable  the  voter  to  prepare  hU  ballot  outside 
of  the  voting  room,  contrary  to  the  requirements  of  the  act : 
/h  re  CoHUited  Eiet^oH  ef  Sclmi  Dbretimrt  tfUuU  Btmnr  7k^.. 
165  Pa.  233,  1895,  affirming  15  Pa.  CC.  81,  s.  c,  3  D.  R. 
685.  1894.  

The  Supreme  Court  of  Wisconsin  has  lately  held,  that  the 
construction  and  operation,  on  a  public  street,  of  an  electric 
railway  extending  between  two  or  more  towna  or 
villages,  and  incorporated  for  the  transportation  of 
swiriiiMto  merchandise,  personal  baggage,  mail  and  express 
matter,  as  well  as  passengers,  imposes  an  additional  burden* 
for  which  the  abutting  owners  are  entitled  to  compensation, 
and  is  not  merely  an  exercise  of  the  public  easement  previously 
acquired  by  the  construction  of  the  street:  Ckictig9  &  N.  W. 
fy,  Co.  V.  imMmket,  R.  &  K.  Ekeirie  Jfy.  Co^  70  N.  W. 
Rep.  678.  

According  to  another  decision  of  the  last  mentkxied  court, 
when  a  mortgagee  agrees  to  discontinue  foreclosure,  in  con- 
sideration of  the  appUcatkm  of  the  rents  of  die 
mortgaged  land  on  his  debt,  and  die  mortgagor 
instructs  his  agent  to  pay  over  the  rents,  as  col- 
lected, to  the  mortgagee^  this  instruction  constitutes  an  equit- 
able assignment  of  the  rents,  so  that,  when  collected  and 
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Gilts,  lo  Cox  C.  C.  44,  1865  ;  R.  v.  Lawreiue,  36  L.  T.  N.  S.. 
4CH.  1377;  CofmwmwealAs,  Gordon,  15  W.  N.  C.  282,  1884^ 
The  case  of  StaU  v.  Burnett,  119  Ind.  392,  S.  C  21  N.  E.. 
Rep.  972,  1 889,  which  decided,  on  the  other  hand,  that  a  claim 
by  the  defendant  that  he  was  a  witch  doctor,  and  had  the 
power  to  kill  witchet.  that  the  prosecutor  was  being  both- 
ered  and  tormented  by  witches,  and  that  if  the  prosecutor 
would  give  him  certain  articles  he  would  kill  and  destroy  all 
tlie  witches  and  save  the  prosecutor  and  his  family  from  further 
trouble,  was  not  a  &lse  pretence,  because  it  was  not  such  a. 
representation  as  a  man  of  common  understanding  was  justified 
in  relying  on,  and  was  not  a  representation  of  an  existing  fiict,. 
but  a  mere  expression  of  opinion,  is  without  authority.    A . 
(also  pretence  need  not  be  in  regard  to  a  fact  which  does  in 
reality  exist,  but  may  be  a  representation  that  a  foct  exists, 
when  it  does  not  exist.    See  14  Crim.  L.  Mag.  1,  4. 


A  paper  purporting  to  authorize  the  bearers  to  solicit  sub-  • 
scriptions  for  a  labor  organization  is  not  a  "  letter  of  attorney/* ' 
or  an  *'  order  for  money,"  within  the  meaning  of  a 
statute  making  such  instrumenti  the  subject  of 
forgery :  PtapU  v.  Smiti^  (Supreme  Court  of  Michigan.)  70,- 
N.  W.  Rep.  466. 

In  Edelman  v.  Laiskaw,  (Supreme  Court  of  Pennsylvania.) « 
36  Atl.  Rep.  926,  an  executor  sold  some  certificates  of  stock* 
prMi«.         belonging  to  the  estate  of  his  father*  and.  con* 

PfMteiMt      sidered. worthless,  for  a  nominal  sum.    He  sub* 
"•"-"•'*-  *quently  i^cdved   a  letter,  directed  to  the 
decedent,  offering  two  dollars  a  share  for  the  stock ;  where* 
upon  he  tried  to  repurchase  it  from  the  purchaser  at  the  sale,, 
sitating  to  him  that  he  wanted  it,  because  his  father  had  held- 
it  so  long,  and  that  it  had:  no  market  value.     On  the  strength 
of  these  reprcscnutions,  the  stock  was  resold  to  him.    After 
discovering  the  iactM,  the  purchaser  sued  him  for  fraudulent., 
representations ;  and.  the  court  below  entered  a  compuUory- 
nonsuit;  but  this  judgment  was   reversed  by  the  supreme: 
cc»urt.  which  held  that  the  action  could,  be  maintained. 
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The  Court  of  Appeals  of  Mar>'land.  adopting  the  rule  of 
tVAHon  and  justice,  han  recently  held,  that  under  the  Code  of 

^,,  that  State.  Art.  99,  S  13,  as  amended  by  the  act 
CtaM  ttutm  of  1894.  c.  404.  which  provides  that  "  Xo  person 
shall  shoot  or  in  any  manner  catch,  kill,  or  have  in  his  posses- 
sion  any  rabbit,  between  the  twenty-fourth  of  Deccnt- 

ber  and  the  first  of  November  next  ensuing."  the  possession 
between  those  dates,  of  rabbits  lawfully  killed  in  another  state. 
B  not  unkiwful :  Dickhaui  v.  State,  37  Atl.  Rep.  21. 

There  is  a  note  on  thi^  subject  in  35  Am.  L.  Reg.  N.  S.  649. 
To  the  cases  there  cited  as  upholding  the  rule  laid  down  above, 
may  be  added  State  v.  MeGnire,  24  Oreg.  367,  1893. 


When  a  garnishee  corporation,  doing  business  in  two  states, 
has  been  compelled  to  pay  a  judgment  rendered 
against  it  in  the  courts  of  one  state,  that  judgment 
may  be  pleaded  in  bar  in  garnishment  proceedings 
in  another  state  at  the  suit  of  another  creditor  to 
reach  the  same  debt,  though  the  latter  suit  was 

commenced  first :  Lancashire  Ins,  Co,  v.  Carbetts,  (Supreme 

Court  of  Illinois,)  46  N.  E.  Rep.  63 1. 


In  SiaU  V.  Ccnnttyman,  48  Pac.  Rep.  137,  the  Supreme 
0>urt  of  Kansas  has  dedded  that  a  man  has  no  right  to  repel 
a  "  charivari  **  party  by  the  use  of  deadly  weapons, 
on  the  principle  that  although  one  may  defend 
himself  and  his  family  with  such  wessons  from  a 
felonious  assault,  if  necessary  to  protect  them 
from  such  assault,  and  may  also  defend  his  habitation  from  a 
like  assault  by  the  use  of  like  weapons,  if  necessary  to  pre- 
serve it  from  destruction  or  serious  injur>',  he  has  no  right  to 
resist  with  such  weapons  an  attack  upon  his  person,  family,  or 
babftatioa  which  is*  not  felonious, — L  /.,  an  assault  not  made 
under  such  circumstances,  and  with  such  means,  and  under 
such  appearances  as  to  justify  a  belief  in  imminent  danger  of 
great  bodily  harm  to  the  person,  or  destruction  or  serious 
injufy  to  the  habitation— such  as  the  attack  of  such  a  party. 
This  lays  down  a  stricter  rule  than  that  announced  by  the 
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Supreme  Court  of  Mkhtgan  in  A/Mrw  v.  PtapU^  i8  Micli. 
3i4«  1869,  under  timilar  drcumstanoet,  where  llic  defend- 
ant, fearini;  that  htii  mother  might  be  wriouftly  injuftd 
by  fright  caused  by  the  noise,  went  out  of  the  huuiie  with  an 
axe  in  his  hand,  hit  one  of  the  party  a  blow  with  the  axc» 
which  resulted  in  his  death.  The  court  held,  per  Chrislianc)'.  J.: 
**  There  was  evidence— and  the  statement  of  tlie  prisoner  made 
in  the  trial  must  for  this  purpose  be  treated  as  such— frtim 
which  the  jury  might  have  found  (as  supposed  in  part  of  the 
charge  given  by  the  court  below)  that  the  defendant  took  the 
axe  from  the  house  for  the  purpose  of  self  defense,  and  stepped 
out  of  the  door  for  the  purpose  of  inducing  the  rioters  to  leaver 
or  of  dispersing  them :  and  that  as  he  stepped  out,  the  crowd 
cried  out,  *  Kill  him,  damn  him,  kill  him,*  and  that  niihhig 
towards  him,  some  one  or  more  of  them  hit  hhn  with  a  gun  or 
club  or  other  weapon.  If  this  hypothesis  should  be  found  to 
be  true,  instead  of  the  charge  given  by  the  covrt,  the  Jury 
should,  I  think,  have  been  told  substantially  that  the  defend- 
ant was  excusable  for  acting  according  to  the  surrounding 
circumstances  as  they  appeared  to  him ;  and  %  from  these 
.circumstances,  he  believed  there  was  imminent  «langer  of  death 
ur  great  bodily  harm  to  himself  or  any  member  of  his  fiimily, 
then,  if  he  had  already  tried  eveiy  other  reasonable  meant 
which  would,  under  the  dreumstances,  naturally  occur  tt»  an 
honest  and  humane  man,  to  ward  off  the  «langer  or  repel  the 
atuck,  he  might  resort  to  such  fordble  means,  even  with  a 
dangerous  weapon,  as  he  bclie\'ed  to  be  neoesaaiy  for  protec- 
tion ;  and  if  such  means  resulted  in  the  death  of  any  of  the 
supposed  assailants,  the  liomidde  would  be  excusable.** 

Tlic  Supreme  G>urt  of  Minnesou  has  recently  declarttl 
constitutional  a  statute.  (Gen.  Sut.  Minn.,  1894,  {  S,l65.) 
H««iMi4  which  provides,  that "  when  a  husband  has  desertni 
tfMirti«!  ^"^  iamily  the  wife  may  prosecute  or  defend  in  hit 
aigbtotf  WM»  iiame  any  action  which  he  might  have  prosecuted 
i»r  defended,  and  shall  have  the  same  powers  and  rights  therein 
us  he  might  have  had :  '*  Mem  v.  iiKMM€9tHm  Utm  &  Tntsi  C^^ 
70  N.  W.  Rq>.  800. 
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TKc  conve>'anoc  of  two  hundred  acres  of  land  by  a  father  to 

his  minor  children,  in  contemplation  of  a  second  marriage,  is 

not  in  itself  a  fraud  on  the  marital  rights  of  the 

suriM      second  wile,  when  he  retains  eighty  acres,  upon 

******       which  are  all  the  improvements  made  on  his  land : 

Goodman  v.  Maie0m^  (Court  of  Ap|x:als  of  Kansas.  Northern 

Dcpt.,  D.  C)  48  ftw:.  Rep.  439 

The  Supreme  Court  of  Minnesota  has  joined  the  ninka  of 

iM«     those  who  hold  that  under  the  married  women  U 

acts,  a  wile   may  maintain  an  action  against 

persons  who  wrongfully  entice  her  husband 

wilMMiw     from  her  and  alienate  his  aflcctions,  and  thereby 

cause  a  separation  between  them :  Lpckwood  v.  Loekwooii^  70 

N.  W.  Rep.  784. 

It  accms  ncx-cr  to  havx;  been  seriously  doubted  that  a  hus- 
band has  a  right  of  action,  yvr  fuad  consmrtium  misit,  against 
one  who  alienates  the  aflcctions  of  his  wife;  and  it  is  the 
general  doctrine  that  a  wife  has  also  a  right  of  action  against 
any  one  who  alienates  the  aflections  of  her  husband,  though 
unable  to  avail  herself  of  it  under  the  common  bw,  because 
of  tbe  legal  fiction  of  the  merger  of  her  identity  in  that  of  her 
husband.     But  where  the  married  women's  property  acUt  arc 
in  force,  this  reason  is  removed,  and  the  right  of  the  wife  to 
recover  m  such  a  case  is  commensurate  with  that  of  her 
husband,  whether  the  statute  confers  upon  her  the  express 
power  of  suing,  or  not :  WaldrtfH  v.  Waidron,  45  Fed.  Rep. 
315.  1890;  WUiiamsw.  IViffiams,  20  Colo.  51,  1894;  Ftfoi  v. 
Card,  58  Conn.  1.  1889 ;  Basutt  v.  Bauctt,  20  III.  App.  543 ; 
Hapus  V.  Ntwlim.  139  Ind.  581,  1891,  overruling  Lagan  v. 
Log4m.  J  J  Ind.  558,  1881 ;  IVd/w.  Wolf,  130  Ind.  599.  1892; 
Holmes  v.  Holmes,  133  Ind.  386,  1892;  Warrens,  WarrcH, 
89  Mich,  133,  1891 ;  Rke  v.  Rke,  (Mich.)  62  N.  \V.  Rep. 
833*  1895;  Qmos,  Chapman,  125  Mo.  101, 1894;  Niehalsy, 
yickdt,  (Mo.)  35  S.  W.  Rep.  577,  1896;  Hodgkinsfin  v. 
HadgMmsam.  43  Neb.  269.  1895  ;  Adams  v.  Seauer,  66  N.  H. 
143, 1889 ;  Breiman  v.  Pluuck,  7  Abb.  N.C.  (N.Y.)  249, 1879; 
Baker  t.  Baker,  16  Abb.  N.  C.  (N.  Y.)  293,  1885 ;  Warner 
r.  MUter,  17  Abb.  N.  C  (N.  Y.)  221,  1885;  CkurehiU  y. 
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/^cw.  17  Abb.  N.  C.  (N.  Y.)  226,  1885 ;  Jaynes  s.Jaytus^  39 
Hun.  (N.  Y.)  40,  1886;  BenneU  v.  Bennett,  116  N.  Y.  584, 
1S89.  which  finally  overruled  Van  Amam  v.  Ayers,  67  Rarb. 
(N.  Y.)  544.  \%11\Eldredgeyf.Bdredge.  79  Hun,(N.  Y.)5ii. 
1894;  MninuHurren  v.  Mason,  79  Hun,  (N.  Y.)  592,  1894; 
Van  Oihida  v.  Hail,  88  Hun,  (N.  Y.)  452.  1895 ;  Contra,  Dae 
V.  Roe,  82  Me.  503,  1890;  Daffies  yr.  Daffies,  76  Wis.  374. 
1 890.  Accordingly,  she  may  maintain  an  action  on  thb  ground 
against  the  paramour  of  her  husband :  Foot  v.  Card,  58  Conn. 
1,  1889;  or  against  the  husband's  parents:  Mekrheff  v. 
Mehrkoff,  26  Fed.  Rep.  13,  1886;  WUiiams  v.  WUiams,  20 
Colo.  51,  1894;  Piostlewaite  v.  PosttewaUe^  1  Ind.  App.  473. 
1891 ;  Raiisbackyt.  RmUback,  12  Ind  App.  659,  1895 ;  Price 
V.  Brice,  91  Iowa,  693,  1894;  Bailey  v.  Baiiey,  (Iowa,)  63  N. 
W.  Rep.  341,  1895 ;  Etdredge  v.  Eldredge,  79  Hun,  (N.  Y.) 
SI  I.  1894;  Westlakey,  Westlake,  34  Ohio  St.  621,  1878;  or 
against  any  stranger,  whose  conduct  has  occasioned  the  alien> 
ation :  Lynch  v.  Knight,  9  H.  L.  Cas.  577,  1861.  But  when 
the  suit  is  against  a  parent,  something  more  must  be  proved 
than  mere  advice  to  the  husband  to  leave  his  wife,  for  a  parent 
may.  when  acting  in  good  faith,  advise  his  son  thus,  without 
incurring  liability  :  HuUng  v.  Haling,  32  III.  App.  519,  1889; 
Rue  V.  Rice,  (Mich.)  62  N.  W.  Rep.  833,  1895 ;  Taeker  v. 
Tucker,  (MUs.)  19  So.  Rep.  955,  1896;  Pollock  v.  PoUack,  29 
N.  Y.  Suppl.  37,  1894;  Yoang  v.  Yoang,  8  Wash.  81,  1894; 
and  consequently  the  complainant  in  such  a  case  must  allege 
that  the  acts  which  produced  the  alienation  were  maliciously 
done:  Reeds,  Reed,  6  Ind.  App.  317,  1892. 

A  wife  may  maintain  such  an  action,  though  she  be  still 
living  ^ith  her  husband:  Footv,  Card,  58  Conn.  I,  1889;  or 
after  dh^orce  for  the  husband's  iault.  if  the  alienation  occurred 
before  the  divorce:  Qom  v.  Chafman,  125  Mo.  101,  1894; 
but  if  she  leaves  him  of  her  own  accord,  before  procuring  a 
divorce,  she  cannot  recover  after  it  is  procured :  Bnckei  v.  Smss^ 
21  N.  Y.  SuppL  907,  1893,  affirming  18  N.  Y.  SuppL  719. 
She  may  recover  for  mental  anguish,  mortification,  and  injured 
feelings,  occasioned  tiy  the  loss  of  her  hosband's  aflecdons. 
without  showing  actual  loss  of-  support :  Rice  v.  Rke,  (Mich.) 
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63  N,  W.  Rep.  833,  1895;  And  may  recover  exemplary 
ciamages,  under  a  statute  (Laws  Colo,  1889,  p.  64,)  authoriz- 
ing such  a  recovery  when  the  injury  complained  of  is  the 
result  of  a  *'  wanton  and  reckless  disregard  of  the  injured 
party's  rights  and  feelings :  *'  lll/Uams  v.  Wiiliams^  20  Colo. 
SI.  1894.  She  cannot,  however,  bring  an  action  o(cruu.  €oh, 
against  the  paramour  of  her  husband,  even  where  the  married 
women's  property  acts  are  in  force :  Doi  v.  Roc,  82  Me.  503, 
1890;  Kroesdn  v.  Kttter^  60  Minn.  372.  189$. 


Accoffding  to  a  recent  dectsidn  of  the  Supreme  Court  of 
Oklahoma,  when  two  parties  are  contending  before  the  United 
Sutes  land  department  for  a  tract  of  government 
land,  and  the  final  decision  is  had  in  favor  of  one 
of  them,  the  successful  party  may  bring  an  action 
in  the  territorial  court  for  an  injunction  to  restrain 
his  adversary  from  further  interfering  with  his 
posseujon  of  the  premises ;  and  in  that  cause  the  court  may 
properly  award  an  injunction  which  prevents  the  unsuccessful 
pguty  from  remaining  in  occupation  of  the  disputed  premises : 
Bmrmes  v.  Newiom,  48  Pac.  Rep.  190. 

This  follows  two  prior  decisk>ns  of  the  same  court :  Reava 
V.  Olher.  3  Okl.  62,  1895  ;  »fM>»^v.  WiUitue,  3  Okl.  355, 
■«95.  

When  an  accident  insurance  policy  b  issued,  renewable 
ycariy  as  long  as  the  assured  pays  the  specified  premium  in 
advance  and  the  insurance  company  consents  to 
receive  it,  and  requiring  the  assured  at  each  rcneii^'al 
ta  give' notice  of  any  change  in  his  state  of  health 
the  payment  of  the  last  premium,  with  power  fur  the 
oompany  In  each  case  to  determine  the  policy,  an  entirely  new 
oontnct  arises  upon  the  payment  of  the  premium  for  each 
year,  for  that  year  only,  and  the  amount  payable  under  it  09 
tbe  aoddental  death  of  the  assured  in  the  current  year  for 
which  a  premium  has  been  paid  is  not  aflccterl  by  any  assign- 
neat  or  other  obligation  made  or  entered  into  by  the  assured 
im  any  previous  year  and  not  extending  to  after-acquired 


^mi  rRiNiki*«H  or  nil    i  tw. 

pKifHrrty:  Sfi»ke//  v.  Heywood^  (Gianccfy  Divtiiioii,  Kckcwich, 
J.)  [1897]  I  Ch.  459. 

A  plainttfTwho  is  injured  by  fiUling  from  Im  bicyde  vMle 
returning  home  from  a  friend's  funeral,  on  Sunday,  though 
not  by  the  direct  rood,  may  receiver  under  a  policy 
of  accident  insurance,  though  it  contains  a  clausie 
pre\'aiting  recovery  for  an  injury  received  **  while  or  in  cona^ 
quence  of  violating  any  law.*'  Riding  to  a  funeral,  or  walking 
or  riding  for  health  or  exerdae,  on  Sunday,  does  not  Cill  within 
the  prohibition  of  the  Sunday  laws :  En^m  v.  AiIm  Aitidcmi 
Ins.  Co..  (Supreme  Judicial  Court  of  Maine,)  36  Atl.  Rep..  1048. 

The  Supreme  Court  of  Muisissippi.  in  SUJ^kems  v.  Rmiwmy 
OfficiM  &  Employes*  Aet.  Assn..  21  So.  Repi  710^  has  rcn- 

P„ny  dered  a  yery  important  decision  in  regard  lo  the 
CMrtnmtoa  construction  of  an  acctdent  insunuioe  policy.  The 
firsit  |)aragraph  of  the  policy  in  question  provided  for  msuranoc 
again^  death  or  irijury  by  external  means  leaving  a  visible 
mark  on  the  body.  A  subsequent  independent  paragraph 
covenanted  to  pay  one-tenth  the  value  of  the  fiwe  of  the  policy 
if  the  injury  causing  death  left  no  visible  marks,  **  or  if  such 
injun-  or  death  shall  result  from  the  intentional  acts  of  any 
person  other  than  the  insured.*'  The  death  of  the  insured 
revolted  from  the  intentional  act  of  another*  which  left  its 
w\h\e  mark  on  his  body,  and  the  court  held  that  the  bene- 
lici.ir>'  was  entitled  to  recover  the  whole  amount  of  the  policy. 

The  Court  of  Erron  and  Appeals  of  New  Jcracy  has  Uttdy 

passed  upon  a  \'ery  interesting  point  of  insurance  law,  in 

crtSM       Latter  v.  Gr^.  37  Atl.  Rep.  5a.    The  pbiintiffii 

"pSIk^     held  a  policy  of  insurance  against  the  km  of  credfts 

^•^Ul^'**'  for  goods  shipped  and  loss  occurring  between  the 

nMmrait  commencement  and  expiration  thereof,  which  con- 
tained a  provision  that  '*  if  this  certiiicate  is  renewed  by  the 
said  above-named  party  on  or  before  the  date  of  its  expnration, 
at  the  regular  terms  of  the  company  in  force  at  the  thne  of 
such  renewal,  then,  in  that  case,  fosaea  occurring  after  the 
expiration  of  this  certificate  on  goods  shipped  between  the 
commencement  and  the  expiratkNi  thereof  ahaU  be  provable 
under  the  renewal  in  the  same  manner  as  tf  1 


PROGRESS  OF  THE   L.\\V.  40I 

on  {^ooils  shipped  after  the  commencement  of  the  renewal.'* 
Losses  occurred  upon  this  original  policy  in  accordance  with 
its  terms  and  conditions,  which,  upon  adjustment  and  allow- 
ance Yny  the  insurers,  were  not  paid  to  the  insured,  but  retained 
'  by  the  insurers,  under  an  agreement  made  subsequent  to  the 
•expiration  of  the  policy,  that  upon  the  cancellation  thereof  such 
losses  should  serve  as  the  payment  of  a  premium  for  a  renewal 
policy:  but  thew  losses  were  not  adjusted,  the  origin:il  policy 
was  not  cancelled,  and  the  renewal  polic)*  was  not  executed 
and  delivered  until  after  the  original  policy  had  expired.  The 
insuier  subsequently  went  into  the  hands  of  a  receiver,  who 
refused  to  allow  a  claim  for  losses  on  goods  shipped  during 
the  life  of  the  original  policy,  but  occurring  after  its  expiration, 
under  a  condition  in  the  renewal  policy  that  **  if  this  certificate 
has  been  paid  for  on  or  before  the  date  of  the  expiration  of  the 
certificate  held  by  the  above-named  party  last  prior  to  this  one, 
then,  in  that  case,  losses  occurring  during  the  life  of  this  cer- 
tifkate  on  goods  shipped  during  the  term  of  the  last  prior  one 
shall  be  included  in  the  calculation  of  losses  under  this  certifi- 
cate, in  the  same  manner  as  if  the  goods  had  been  shipped 
and  the  loss  had  occurred  during  the  life  of  this  certificate,*' 
on  the  ground  that  the  premium  was  not  paid  on  or  before 
the  expiration  of  the  prior  policy,  and  the  new  policy  was 
therefore  not  a  renewal.  The  plaintiffs  appealed  to  the  court 
'i(  chancery,  which  dismissed  their  petition ;  but  this  decree 
was  reversed  by  the  court  of  errors  and  appeals,  which  held 
tliat  the  retention  of  the  losses  on  the  first  policy  under  the 
agreement  constituted  payment  of  the  renewal  premium  **  on 
or  before  the  date  of  the  expiration  '*  of  the  original  policy,  and 
was  a  sufRdent  compliance  with  the  last-named  condition; 
that  the  two  policies  were  connected  together,  and  had 
reference  to  each  other ;  that  the  adjustment  of  loss,  the  can- 
collation  of  the  first  policy,  the  agreement  to  retain  the  loss  in 
lieu  of  renewal  premium,  and  the  execution  and  delivery  o 
tlie  renewal  policy,  had  reUdon  to  the  life  of  the  prior  policj 
the  losses  upon  which,  by  virtue  of  the  agreement,  constitute 
the  payment  of  the  renewal  premium,  by  reason  of  the  situa 
•tion  which  existed  before  the  expiration  of  the  original  polic) 


403  PROGRESS  OF  THE  LAW. 

to  whkh  the  renewml  had  fderenoe ;  that  it  waa  iminattrial, 
under  the  drcumstances,  that  the  execution  and  delivef>'  of 
the  renewal  was  postponed  until  the  adjustment  of  the  losiies 
and  the  cancellation  of  the  former  policy  could  be  accomplished ; 
that  when  the  obligation  of  the  insurer  to  issue  and  deliver  the 
certificate  of  renewal,  accepting,  in  payment  of  the  renewal 
premium,  the  losses  coming  to  the  insured  upon  the  prior 
policy  when  these  were  adjusted  and  the  policy  cancelled,  was 
estiblbhed,  the  payment  related  back  to  the  life  of  the  prior 
policy,  and  was  of  the  time  during  which  those  looses  occurred ; 
and  the  mere  delay  during  negotiations,  to  put  the  obligation 
into  a  written  agreement  or  contract,  or  to  embody  it  in  a 
formal  certificate  of  renewal,  did  not  alter  or  extinguish  that 
obligation ;  and  that  equity  will  impute  the  intention  to  fulfil 
such  an  obligation,  and  when  necessary  to  protect  and  enforce 
the  just  rights  of  the  parties,  will  assume  the  obligation  to* 
have  been  fulfilled,  in  accordance  with  the  principle  that  equity 
looks  upon  that  which  ought  to  be  done  as  already  done. 

When  a  life  insurance  policy  provides  that  if,  within  two 
years  from  the  date  thereof,  '*the  saki  assured  shall,  whether 
sane  or  insane,  die  by  his  own  hand,  then  this 
policy  shall  be  null  and  void,'*  the  insurer  will  not 
be  liable  if  within  the  two  yean,  the  assured, 
whether  sane  or  insane,  commits  suidde,  and  the  liability  of 
the  insurer  is  not  aflfected  by  the  degree  of  insanity :  Spmiiiv. 
Norikwestem  Mm.  Life  Ins.  Co.,  (Supreme  Court  of  North 
Carolina,)  ^^  S.  E.  Rep.  39. 

In  this  case  the  proof  of  death  stated  that  the  assured  died 
by  a  "  pistol  shot  from  his  hand ; "  and  this»  unexplained,  was 
held  to  throw  on  the  plaintiff  the  burden  of  proof  that  the 
decedent  did  not  commit  suickJe,  and  to  warrant  the  directing 
of  a  verdict  for  the  defendant. 


When  a  landlord  undertakes  to  put  a  new  roof  on  the 
demised  premises,  at  the  request  of  his  tenant,  he  will  be  liable 
\MMmAwnk  to  the  tenant  for  irjury  caused  by  the  negligent 

l^mSi  mannw"  ««  which  the  work  is  done^  and  cannot 
wttiigwca    exonerate  himself  by  committing  it  taan  indq>end- 
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«nt  contractor:  Wrrtkeifntr  v.  Saufniirs,  (Supreme  Court  of 
'WiiK^nam,)  70  N.  W.  Rep.  834. 


The  Superior  Court  of  Pennsylvania  has  recently  held,  that 
a  charj^e  that  a  candidate  for  public  office  *'  did  violate  the 
law  and  take  ices  to  which  he  was  not  entitled," 
IS  libelous  J^  S€ ;  that  although  it  was  made 
pvi%H«f«i  on  a  proper  occasion  and  from  a  proper  motive, 
rsMMMirtfiiai  y^  plaintiff  being  at  the  time  a  candidate  for 
office,  the  defendant  will  not  be  relieved  of  responsibility  when 
he  not  only  fails  to  show  the  truth  of  the  statement  but  also 
to  establish  that  it  was  based  on  a  reasonable  or  probable 
cause;  and  that  in  such  a  case  it  is  not  sufficient  to  show 
that  the  defendant  had  information  which  led  him  to  believe  it 
was  true;  but  that  the  circumstances  leading  to  that  belief 
must  be  shown,  in  order  that  it  may  appear  whether  or  not  it 
was  well  founded :  Coatts  v.  Waiituc,  4  Pa.  Super.  Ct  353. 

A  publication  in  a  newspaper,  folsely  charging  a  police 
officer  with  extortion,  in  purposely  swelling  the  amount  of  a 
prisoner's  fine,  collecting  the  same  of  the  prisoner's 
iamily  to  procure  hir.  discharge  and  pocketing  the 
diflerence,  is  libelous;  and  though  it  was  made 
without  malice  or  improper  motives,  and  for  the  dissemination 
of  news  and  information  to  the  citizens  of  the  locality,  it  b  not 
privileged  thereby :  Binitm  v.  Statt,  (Court  of  Errors  and 
Appeab  of  New  Jersey,)  36  Atl.  Rep.  1041- 


In  a  case  recently  decided  by  the  Court  of  Appeal  of  Eng- 
land, TaU  V.  Latham^  \}^9i\  >  Q*  B.  503,  the  plaintiff  was 

employed  at  defendant's  saw-mills  to  assist  one  of 

their  sawyers,  who  was  engaged  at  a  circular  saw. 

The  defendants  had  provided  the  saw  with  a  suffi- 
a^^Prttow  cJQiii  guard  or  fence  under  the  bench  for  the 

prevention  of  accidents.  The  guard  was  made 
moveable,  in  order  to  remove  the  sawdust  which  collected 
under  the  bench.  The  sawyer  improperly  removed  the  guard 
for  fais  own  purposes,  and  while  it  was  off  the  plaintiff  fell 
:  the  saw  and  was  injured.  .  The  absence  of  the  guard 
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was  held  to  be  a  delect  in  the  conditioa  of  the  machinery,, 
within  §  I  of  the  Employers'  Liability  Act,  1880,  which  gives^ 
a  workman  the  same  remedy  against  his  employer  as  if  be  had 
not  been  in  his  service,  when  personal  injury  is  caused  to  ham 
"  by  reason  of  any  delect  in  the  condition  of  the  ways,  works,, 
nuchincry,  or  plant  connected  with  or  used  iii  the  business  of 
the  employer.'* 

This  would  not  be  law  in  the  United  States  at  the  present 
time ;  but  as  the  day  is  not  lar  distant  when  ¥rc  shall  have 
statutes  similar  to  the  one  dted,  it  is  worth  while  to  study  its- 
interpretation,  in  order  that  we  may  know  the  consequences 
of  such  legisbtion.  The  ruling  in  this  caae  certainly  tends  to- 
overthrow  all  the  established  rules  as  to  the  negligence  of 
leUow  servants. 

The  motomum  of  an  electric  street  railway  car,  who  occu- 
pies a  position  analogous  to  that  of  the  engineer  of  a  sicam 
railroad  tnun,  is  a  fellow  servant  with  the  track 
foreman :  Rittenkmue  v.  Wihmngitm  Si.  Jfy.  Ck^ 
(Supreme  Court  of  North  Carolina,)  36  S.  E.  Rep.  922. 


A  payment  on  a  mortgage,  made  by  an  owner  of  the  equity 
of  redemption  of  part  of  the  premises,  belbre  the  statute  has 

MMtfiiia,  run  against  the  right  of  redemption,  will  inure  to* 
**B7«r^   the  benefit  of  the  owners  of  the  equity  in  the 

I  iiHti—  other  portion  of  the  mortgaged  land,  and  remove 
the  bar  of  the  statute  as  'to  the  whole :  Lmgsinei  v.  Brmnm^ 
(Court  of  Chancery  of  New  Jersey,)  37  AtL  Rep.  $6. 


The  Supreme  Court  of  Kansas  has  adopted  the  rule  of 

reason  and  justice,  now  almost  everywhere  prevalent,  that  the 

NtgiifMM0»    negligence  of  a  husband  cannot  be  imputed  to  hit 

tuSSlS     ^'^*  ^^^  **  riding  with  him  over  a  defective 

M«  WM     highway,  unless  it  can  be  shown  that  the  huibwul 

was  at  the  time  under  the  direction  and  control  of  the  wife; 

and  thi««,  even  though  the  journey  wait  underUlfen  at  the 
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sAlicttation  of  the  wife.    The  latter  (act  is  immaterial :  Reading 
T%ap,  V.  T^tr,  48  Pac  Rep.  134. 

There  b  a  full  annotation  on  this  subject  in  32  Am.  L.  Reg. 
N.  S.  763  ti  seq. ;  and  short  notes  in  33  Am.  L.  Rbg.  N.  S. 
3>4.  870;  34  Am.  L.  Reo,  N.  S.  97.  229.  567.  643 ;  35  Am. 
L.  Reg.  N.  S.  527. 

In  Boaiwrig^  v.  Chisicr  and  ^fedia  Elccinc  Ry.  Co,,  4  Pa. 
Super.  Cl  279;  the  defendant  company  had  sent  out  an 
excursion  train,  (so  the  opinion  reads,)  of  three 
cars,  in  charge  of  a  motorman  and  two  conductors, 
with  about  two  hundred  and  twenty-five  passengers. 
As  the  can  nearcd  the  plaintiff,  who  was  riding 
in  a  buggy  with  a  friend,  the  passengers  became 
uproarious,  blew  horns,  waved  flags,  etc.,  and  frightened  the 
horse  so  that  he  ran  away,  upsetting  the  buggy  and  injuring 
the  plaintifll  The  trial  judge  refused  to  charge  that  the  verdict 
of  the  jur>'  must  be  for  the  defendant ;  and  the  Superior  Court 
held  this  to  be  error,  and  reversed  the  judgment,  which  was 
for  the  ptaintifT,  on  the  sole  ground  that  the  company  was  not 
responsible  for  the  noise  made  by  the  passengers. 

The  reasons  for  thb  holding  appear  from  the  opinion  of  the 
court :  **  If  the  company  deliberately  loaded  its  cars  with 
excursionists  equipped  with  horns  and  flags,  knowing  they 
intended  to  wave  flags  and  blow  horns  along  the  route,  and 
thereby  frighten  hones  lawfully  upon  the  highway,  for  such 
conduct  it  might  be  held  liable.  Or  if  it  knowingly  permitted 
such  demonstrations  from  time  to  time  as  a  part  of  its  business 
upon  the  toad,  so  as  to  become  a  nuisance  and  constant  menace 
to  persons  driving  vehicles  upon  the  highway,  they  undoubtedly 
would  be  liable  for  the  result  of  such  nuisance  and  menace. 

Bni  tkere  art  no  sack  €ircmmstancts,m  this  eau, There 

was  no  evidence  that  the  company,  its  conducton  or  employes, 
anticipated  any  unusual  noise  on  the  part  of  the  passengers. 
....  The  company  was  under  no  obligation  to  provide  a 
police  fofve  in  antic^tion  of  riots.  ....  The  sudden  out- 
tnirst  of  passcngen  in  a  noisy  demonstration  was  not  an 
occurrence  that  the  appellant  was  bound  to  antictpate  or 
i;uanl  against." 
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According  to  the  Supreme  Court  of  Pennsylvania,  a  gift 
of  a  pension  check  for  an  amount  exceeding  twenty-five 
Py„i,n,  dollars,  by  a  pensioner  of  the  United  States,  in 
■■•i^  >^  consideration  that  the  donee  would  provide 
for  him  during  the  rest  of  his  life,  and  for  his  burial  on  his 
death,  is  not  invalid  under  the  pension  laws  of  the  United 
States,  which  provide  that  the  fee  for  prosecuting  a  pension 
claim  shall  not  exceed  twenty-five  dollars,  though  the  gift  be 
to  the  attorney  who  procured  the  allowance  of  the  pension, 
and  be  made  as  a  result  of  the  donee's  services  in  securing  the 
pension :  Sckwab  v.  GuJdnger,  37  Ad.  Rep.  125. 


The  Supreme  Court  of  Iowa  has  lately  ruled  that  in  an 
action  against  a  physician  for  malprKtice,  it  is  not  crroheous  to 
charge  that  he  \%  required  '*  to  exercise  the  degree 
of  skill  possessed  by  physicians  practising  in  Mtr 
locality,'*  instead  of  "that  possessed  by  physicians 
practising  in  sumhr  localities:  '*  WhUmU  v.  HiU^  70  N.  W. 
Rep-  750.  

When  a  testator  wills  his  property  to  his  wife  during  widow- 
hood,  with  absolute  power  to  dispose  of  it  by  will, 
T*  DtafWM  •!  and  she  executes  this  power  by  dcvtsmg  the 
''•^J  ^  property  to  volunteers,  leaving  dd>ts  of  her  own 
unprovided  for,  the  property  so  devised  becomes 
a  part  of  her  estate  on  her  death,  and  is  subject  to 
the  claims  of  her  creditors :  Frtemam  v.  BtUters,  (Supreme 
Court  of  Appeals  of  Virginia.)  36  S.  E.  Rep.  845. 


In  Btirke  v.  Skart,  (Qrcuit  Court  of  Appeals,  Sixth  Grcuit,) 

79  Fed.  Rep.  6,  a  decree  for  the  distribution  of  the  proceeds 

R^urM4      of  a  sale  under  the  foreclosure  of  a  mortgage,  whkh 

fwlS't.     provkled  that  the  coupons  of  the  bonds  secured  by 

gjlH^^j^^^   it  should  be  prtlerred  over  the  piincipal,  directed 

•f  PriBiiit    that  the  surplus,  after  paying  preferred  clafans, 

should  be  equally  divided  among  the  bonds,  paying  a  certain 

sum,  less  than  the  fece  of  the  bond,  to  the  holder  of  each 

bond.    Some  of  the  coupons  which  had  matured  prior  to  the 
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foreclosure  were  subsequently  detached  from  the  bonds,  and 
thdr  holder  petitioned  to  intervene,  in  order  to  collect  the 
coupons.  The  circuit  court  of  appeals  held,  affirming  the 
decision  of  the  drcut  court,  that  though  the  decree  mentioned 
bonds  only,  it  could  not  be  construed  as  intended  to  disregard 
the  preference  of  the  coupons,  but  was  intended  to  deal  with 
the  ownership  of  bonds  with  their  coupons,  when  the.  holders 
of  each  were  the  same,  and  that  the  holder  of  the  detached 
coupons  was  therefore  entitled  to  be  paid  their  full  value ;  and 
further,  that  coupons  which  had  not  matured  at  the  time  of 
the  foreclosure,  though  merged  thereby  in  the  principal  of  the 
bonds,  were  entitled,  when  detached  and  separated  from  the 
bonds  in  ownership,  to  be  paid  proportionately  with  the 
remainder  of  the  principal. 


The  Supreme  Court  of  Appeals  of  Virginia  has  recently 
decided,  that  a  railroad  company,  which  purchased  the  prop- 
erty and  franchises  of  another  railroad  company  at 
foreclosure  sale,  will  not  be  compelled  by  man- 
damus to  continue  to  maintain  and  operate  a 
branch  road,  the  maintenance  and  operation  of 
which  with  its  terminal  has  proved  for  several  years  a  serious 
loss  to  the  company,  when  the  same  business  can  be  handled 
with  reasonable  facility,  and  at  much  less  expense,  through 
another  terminal,  although  the  terminal  abandoned  was  con- 
structed in  consideration  of  a  subscription  to  the  stock  of  the 
original  company  by  the  town  in  which  the  terminal  was  situ- 
ated, and  although  the  Code  of  Virginia,  |  1234,  as  amenclcd 
by  Acts  Va.  1891-2,  p.  623.  provides  that  a  corporation  which 
purchases  the  property  of  another  at  foreclosure  sale,  or  suc- 
ceeds k  by  reorganization,  shall  perform  the  duty  "  of  main- 
taining and  operating  any  branch  or  lateral  road  which  may 
have  been  constructed  and  operated  before  the  sale : "  54^ 
smm/ v.  Aatmiu  &  DamfUU  R.  R.  C^^26S,E,  Rep.  943. 

While  this  decision  may  be  bw  to  the  extent  that  the  courts 
will  not  enforce  the  doing  of  a  useless  thing,  it  certainly  b  bad 
morals  to  permit  a  duty  incurred  on  a  valid  consideration,  per- 
Ibnned  by  the  other  party,  to  be  lightly  violated  in  this  way ; 
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and  though  the  corporation  may  not  be  compelled  to  perlbrm 
the  duty,  it  should  certainly  be  held  to  have  Ibrfiated  its 
franchises  by  refusing  to  perform  it.  . 

Similarly,  mandamus  will  not  lie  to  compel  a  street  railroad 
company  to  continue  to  operate  its  lines  over  certain  streets, 
when  iu  charter  imposes  no  spectiic  obligations, 
and  the  ordinance  giving  the  franchise  oo  Uie 
streets  merely  granted  "the  privilege**  of  con* 
structing  and  maintaining  street  railways  over  the 
lines  designated  therein :  Smm  Amt^m^  Si.  fy.  C0.  v.  SUUf^ 
(Supreme  Court  of  Texas.)  39  S.  W.  Rep.  926,  reversing  58 
S.  W.  Rep.  54. 

The  Supreme  Court  of  the  United  States  has  recently  held, 

in  Giadiom  v.  State  of  Mimmesetm,    17  Sup.  Ct   Rep.  627, 

HaHrffc     a^inning  $7  Minn.  38$.  that  a  state  sUtute  (Laws 

M«ppi«s«i    Minn.  1893.  p.  173,)  requiring  every  r^ular  pas* 

CMwtitattaMi  senger  train  running  wholly  within  the  limits  of 

^^^        the  state  to  stop  at  all  stations  at  county  seats 

directly  in  its  course,  to  take  on  and  discharge  passengers,  is 

a  valid  ejcerdse  of  the  police  power  of  the  state,  and  is  neither 

a  taking  of  the  property  of  the  company  without  due  process 

of  law,  nor  an  unconstitutional  inteiierence  with  interrtate 

commerce  or  with  the  transportation  of  the  United  States  maila. 


Since  a  telegraph  company  has  the  right  to  choose  its  own 
agencies  for  the  delivery  of  messages,  and  to  require  that  meo* 
sages  given  it  for  transmission  shall  be  in 
writing,  it  is  not  a  discrimination  against  one 
telephone  company  to  refuse  to  deliver  tde* 
grams  to  its  subscribers  by  its  telephones,  pny<- 
ing  it  for  the  use  of  them,  or  to  reoehre  messages  by  its  tele- 
phones to  be  telegraphed,  though  by  contract  with  another 
telephone  company  messages  are  so  ddivered  and  received 
by  means  of  its  telephones:  PeofU  v.  WiMUrm  UUm  Td.  C^^ 
(Supreme  Court  of  Illinois,)  46  N.  E.  Rep.  731. 

It  was  also  held  in  this  case  that  a  statute  reqnifing  a 
telegraph  oamgau^  to  receive  and  tfonsnit 


PRnf;KE.*«S  i>F  THE   IJIW.  4CV1 

•QtlKT  telc«^raph  companies,  does  not  compel  it  to  receive  vertxJ 
mcsjuigcx  by  telephone. 

In  Hitt  V.  HUl,  [1897]  I  Q.  B.  483,  the  Court  of  ApjKMi  if 
England  recently  held  that  a  >tatcinvnt  by  the  widow  of  a  pcx*r 
Traat.  '"^  ^  letter  «>r  memorandum  s^it  to  her  solicitor 
^••■••'y  that  certain  dlunonds  had  been  given  to  her  upt^n 
her  marriage  by  the  mother  of  her  husband,  then  heir  pri> 
suniptive  to  the  peerage,  for  her  life,  with  the  request  that  at  her 
death  they  might  be  left  as  heirlooms,  did  not  import  a  preca- 
tor)'  trust,  and  that  the  absolute  property  in  the  diamonds 
consequently  pas.<ed  to  the  donee. 

The  legislature  only,  and  not  the  state  officers,  has  power  to 
accept  a  bequest  to  the  state  in  trust ;  the  adoption  by  both 
ww».  houses  of  the  legislature  of  the  report  of  a  joint 
committee,  recommending  that  a  bill  accepting  a 
bequest  to  the  .<tatc  be  not  passed,  is  a  rejection  of 
the  bequest ;  and  evidence  that  the  committee  was  misled  by 
a  dedsloh  construing  the  will  is  madmissible.  when  the  reasons 
of  the  committee  for  its  action  were  not  reported  to  the  legis- 
lature* sinoe  the  reasons  for  the  action  of  individual  members 
are  not  admissible  to  afiect  a  legishOtiie  act :  State  v.  Blaki, 
^Supnmt  Court  of  Enore  of  Gmnectkut,)  36  AtL  Rep^  1019- 


AnUtmu  Suumri. 


The  AMERICAiN 

Law  Register  and  Review 


PimUSHKO  MOWTHLV  BV  MkMBKM  OF  THR  DSFARTMSNT  OF  LAW 
THS  UMIVIUIMTV  or  PKNlfSVLVAlflA. 

UAMPTOH  I,.  CASaOlt.  ChalnM*. 
OBOROB  TUCKSK  BISTHAII,  BRSKINB  HAZARD  SKKMOn, 

ORORGB  tTUART  rATTBRROM,  WILUAM  RTRUTHBRR  BUJRk 

CROROB  WHARTON  FBPPBR*  WILUAX  DRAn»  IMWM, 


ROY  WIUKm  WHITB.  Bdttor4a-Chi«C 
HKRBDITH  HAHSCA.  TmMivr. 
ROCBR  ASHHCRST.  H.  W.  MOORB. 

WILLIAM  R8KRKIL  BBRTRAM  D.  RBARICK, 

FRANCIS  %.  McILHBKKV.  OWKIf  J.  RORBRTR. 

JOSRPH  A.  HCKBOK.  ARTHUR  8.  W8IU 
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AddrcM  all  lilcrary  eoMaaicBlloM  to  tRc  BMT(Mi<«i^CBiBr:  M  bMtocMCMa* 
aanlntioM  to  t1i«  TsBAMmnu  Dcpartnent  oC  Law,  UBl««nlly  oC  BniMfHaata. 
■isth  and  Chcataat  Mmla.  Pblladdplila.  Pa. 


KesKiNATioN  OF  Prof.  Parsons.  We  note  with  icgreC  that 
Prof.  James  Panoni  has  resigned  the  chair  of  Partnership  and  De- 
ccdcnu'  HsUtcs,  in  the  Law  Department  of  the  Univeisitjr  of 
IVnnsylvania.  Profcsior  PRisons  has  been  connected  with  the 
i)t;fiartment  twenty -two  years,  and  the  depth  of  his  schohuship^  the 
breadth  of  his  learning,  were  never  shown  moie  conspicuoialy  than 
m  the  last  year  of  his  service. 

The  Hknry  M.  Philups  Prizb.  The  American  Philosophical 
Society  announces  a  prize  of  two  thousand  dollais  in  gold  for  the 
best  essay  on  the  following  subject :  Tkr  4evthfmemi  </ Mr  Artp,  air 
iilHttraied  by  ike  tiidshtit  relating  io  ike  police  pemrer  «f  ike  SMe, 
Kach  essay  must  consist  of  not  more  than  one  hundred  thousand 
m'ords,  and  must  reach  Frederick  Kraley,  president  of  the  American 
Philosophical  Society,  No.  104  South  FifUi  street,  Phikdelphia,  nol 
later  than  May  1,  1899.  Full  information  wiU  be  sent  00  applica- 
tion to  the  Society. 

UsL'RV  ;  CoKTiNGENT  Pavmrnt.  The  question  of  what  consti- 
tutes usury  has  a^^ain  been  raised  in  the  case  of  Mfssottri,  JCmmsmt 
or*  Tfxtu  Trusi  Co.  v.  Kmrnseig,  77  Fed.  38  (1897),  which  fol- 
lowed the  dcriftion  in  Sfitsottri^  Kamas  d*  Texeit  Thui  Cf.  v.. 
.\ffU(hlam.  61  N.  W.  560  (1894). 
410 
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It  Iia5  long  been  held  that  where  the  lender  demands  an  exc^cswive 
imtc  of  interest,  and  at  the  same  time  there  in  a  contingency  u|)nn 
the  hapiiening  of  which  he  prts  no  intercit  at  all,  or  Iomth  lioih 
priii«;i|ial  and  interest,  the  rink  to  the  krnder  pre\*ents  the  rontnict 
ffom  being  usurious.  If  the  conlingehcy  operates  to  give  the  lender 
leas  than  his  due,  the  alternative  powibility  of  his  getting  more  ik 
not  illegal.  Ihit  this  cxrei>tion  to  the  usury  law  should  not  lie 
broadly  ap)>lied  ;  it'  the  lender,  in  the  event  of  either  alternative,  is 
•ure  of  his  principal  and  le2;al  interest,  and  the  contingency  meivly 
aflects  his  receipt  of  the  excessive  interest,  he  has  nothing  at  stake 
to  be  lost  by  the  hap|iening  of  the  contingency,  and  the  contract 
is  within  the  usury  laws.  'Ilius  where  the  money  is  lent  at  the 
Icgmt  ntc  of  interest,  and  the  debtor  is  obliged  to  take  out  from  the 
lender  a  policy  on  the  debtor**  w  another's  life,  and  pap  to  the 
lender  the  premiums  on  that  policy,  the  loan  and  the'  contract  of 
insmaiice  are  held  to  be  one  transaction,  and  the  risk  to  the  lemler 
being  only  that  he  will  not  get  the  premiums,  or  excemive  inten*5t, 
if  the  life  insured  come  to  an  end,  the  contract  is  usurious: 
MiSsmiH  Valiey  ins,  Co.  v.  Kiitlt^  2  Fed.  713  (18S0);  NatioMi 
Life  ims,  Co,  ▼.  Harvfj^  7  Fed.  805  (1881);  Millers,  Li/t  Ims. 
O.  4ff  VtrpifM*  34  S.  E.  484  (1896). 

A/orHon\  where  the  lender  n  secured  against  any  Ion  whatever, 
even  of  excessive  interest,  and  the  contingency  is  immaterial  as 
legarda  him,  the  contract  must  be  held  usurious.  In  Tmsi  Co.  v. 
M^LMrkUtit  (mm/^),  the  plaintiff  loaned  money  to  the  defendant 
«t  an  excessive  rate,  upon  condition  that  the  debt,  princiiol  and 
interert  was  to  be  cancelled  by  the  death  of  the  debtor.  Had  the 
«ontiact  stopped  there  it  would  have  been  valid ;  as  the  whole 
principal  was  at  stake,  the  payment  being  contingent  on  the  con- 
tinuance of  the  debtor's  life,  the  chance  of  losing  all  makes  the 
pOMibility  of  the  lender  getting  too  much  not  illegal  But  this 
contract  farther  stipulated  that  the  lender  might  take  out  a  policy 
on  the  life  of  the  debtor,  and  thus  indemnify  itself  against  Iom  by 
hia  deatht  the  cost  of  the  premiums  to  the  lender  being  included  in 
the  excxraive  rate  of  interest  charged  the  debtor,  llie  court  said 
the  contract  was  unique ;  that  it  was  a  scheme  to  cover  iisur>-  by 
the  color  of  a  contingency,  where  none  really  existed.  The  con- 
tnct  was  therefore  heM  void.  In  the  hter  case  of  Missouri,  t>r., 
7>M/  Co.  V.  Krmmseig^  {supra),  where  the  fectt  were  exactly 
aamilar^  the  court  said  a  bill  in  equity  would  lie  to  cancel  a  mort- 
gage Biade  under  such  a  contract,  and,  under  the  Minnesota  Sutute, 
withoot  the  payment  of  hwful  interest,  the  parties  not  being  /> 
^mri  doU€to. 

If  we  apply  the  test  of  usury  to  such  a  contract,  we  see  that 
thene  decisions  are  clearly  right.  The  pkinUfT  had  nothing  at 
atake  under  the  contingency ;  if  the  debtor  lived,  he  received  the 
csccaive  interest,  and  his  principal  was  secure ;  if  the  debtor  died, 
he  received  the  equivalent  to  the  principal  and  excessive  interest, 
by  means  of  the  imunnce  policy.  There  was  no  risk,  and  the 
^  was  therefoie  wurious. 


412  NOTES. 

pRAcrtcB  or  Mrdiune  ;  Misdemeanor  ;  Ex  post  Piicro  Uiws. 
J*i^/^/e  V.  Hawker^  46  N.  K.  Kqi.  607.  The  extentioa  of  tlw 
conititutionil  doctrine  of  the  police  power  of  the  states  has  appar- 
ently reached  such  a  point  that  the  individnal  rights  of  cttiiens  caa 
be  seriously  infringed  upon  in  a  homafiiU  exercise  of  that  power. 
At  least  such  is  the  decision  in  the  recent  case  of  Pe^e  \\  Hmufker^ 
46  N.  K  Rep.  607  N.  Y.  (1897).  The  defendant  had  been  coa- 
ricted  under  a  statute  decbring  guilty  of  a  misdenieanor  any  petaoa 
who,  after  conviction  of  a  felony,  should  practice  medicine^  tlie 
felony  in  this  case  having  been  committed  before  the  passage  ofaa 
act  prescribing  the  qualiflcations  for  the  |)ractice  of  medicine*  |mo> 
hibiting  any  one  from  prKtising  who  had  ever  been  convt<:ted  of  a 
felony.     The  defense  was  that  the  sutule  was  prospective  in  its  1 

application,  or  if  it  was  not  prospective,  it  was  null  and  void  aa  | 

being  in  viobuion  of  the  Constitution  of  the  United  States,  lor-  i 

bidding  the  state  to  pass  any  tx  /^tt/arifi  iaws.  The  convictioa 
was  sustained,  two  Judges  concurring  solely  on  the  ground  that  the 
record  did  not  show  t£it  the  defen<bknt  had  ever  bnn  a  physiciaa. 
Two  judges  dissented.  The  only  serious  contention  involved  in  the 
case,  was  that  the  faiw  was  ex  /^st/ticf^.    An  tx  fn»Mi  fiut^  law  is  | 

one  that  punishes  as  a  crime  an  act  done  beibre  its  passage  and 
which,  when  committed,  was  not  punishable ;  an  act  that  aggravates  ' 

a  crime  or  inflicts  a  greater  punishment  than  the  law  annexed  to  it  | 

when  committed  ;  or  a  law  which  alters  the  rule  of  evidence  so  as 
to  convict  an  offender.  C.  J.  Chase,  in  CaUtr  v.  Bull,  3  Wall. 
586.  It  was  argued  that,  while  the  sutute  did  not  directly  enlarge 
the  punishment  for  the  felony  of  which  the  defendant  had  beeo 
committed,  it  did  deprive  him  of  his  rights  of  property,  of  the 
right  to  earn  his  living  by  the  prsctice  of  medicine,  and  that  ia 
this  way  the  pimishment  was  aggra^'ated.  The  court  said  tKe 
difficulty  with  that  contention  was,  that  the  record  did  not  show 
that .  the  defendant  had  ever  been  a  physician,  and  that  no  pre- 
stimption  could  be  indulged  in  to  that  effect,  llie  court  then  went 
on  to  show  that  the  exercise  of  the  police  power  for  the  preserva- 
tion of  public  health  made  necessary  the  subordination  of  the  rights 
secured  to  the  individual  by  the  constitutional  provision,  that  no 
{icrson  should  be  de|)rived  of  life,  liberty  or  property  without  due 
process  of  law.  lllustmting  the  thought,  the  court  said,  '*the 
property  of  a  citisen  may  be  seixed  and  burned' if,  in  the  judgment 
of  physicians,  it  is  infected  and  liable  to  cause  the  spread  of  conta- 
gious disease.  He  may  be  certified  into  an  insane  Mylum  or  carted 
an-ay  into  a  peit-hoose  and  there  retrained  and  imprisoned  if^  in 
the  judgment  of  the  physician,  such  a  restrunt  is  advisable.*' 
Continuing  the  same  line  of  reasoning,  the  court  said,  *'a  state,  in 
the  exercise  of  lu  police  power,  might  impoae  reasonable  conditions  • 
under  which  individuals  might  piactice  iiiediciiie--that  a  provision 
that  such  individuals  must  be  of  good  moral  charader  wis  oalf 
reasonable— that  the  defendant  having  been  convicted  of  felony 
the  presumption  of  bad  character  attached  to  him,  and  that,  there* 

foiv.   this  state  sftatnte  Hmwivm!   him   of  fiA  t4crKls  aMniwwl  kw  »1m» 
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comtitution,  it  not  appemring  that  he  had  pre\'ioi»l3r  been  a  regis- 
tered phyacian.*'  Whether  the  decision  would  have  been  diflerent 
if  inch  had  apiieaied  is  interesting  to  consider.  Two  of  the  judges 
concurring  expressly  on  the  ground  that  that  feature  did  not  present 
itself,  whik  O'Brien,  J.,  in  a  brief  dissent,  Mims  up  his  conclusion 
as  follows :  "  The  statute  in  question  punishes  the  defendant  for  an 
oflTence  committed  t«'enty-five  yean  ago,  and  of  which  he  was  then 
convicted  and  for  which  he  was  punished.  'Ilie  statute  plainly 
inflicti  an  additional  punishment,  and  is  in  conflict  with  the  consti- 
tution.'* This  case  serves  as  an  interesting  illustration  of  what  is 
apparently  the  true  rule,  that  individual  righto  must,  to  a  ceruin 
limit,  bow  before  a  legitimate  exercise  of  the  police  power,  having 
in  view  the  interest  of  the  public,  th^na  fide  designed  to  that  end.  It 
is  to  be  hoped  a  final  authoritative  judgment  will  I)e  arrived  at  by 
an  appeal  to  the  United  States  Stipreme  Court. 

Wiu.s;  Designation  of  Deviskes.  Ih  ComiHiy$  Est.,  181  I^. 
156  (May  3,  1897),  a  no\'el  question  was  presented.  I1ie  testator 
gave  his  lesiduar)*  estate  to  his  "spinster  or  unmarried  nieces." 
Six  of  his  nieces  had  never  been  married,  two  had  been  married 
and  were  widows ;  all  weie  actually  unmarried  at  the  time  of  tes- 
tator's death,  llie  only  cases  brought  to  the  court's  attention 
were  thoae  which  hold  that  the  «-ord  "unmarried"  ordinarily 
means  "never  having  been  married:"  Dalrymples,  Hall^  L.  R. 
16,  Ch.  D.  715  (1881)  ;  but  that  such  meaning  can  be  shown  not 
to  have  been  intended  by  reference  to  the  context :  MertfHs  v. 
/Kr///r,  I«  R.  36  Ch.  D.  575  (18S3)  ;  ///  rt  Lethingkam't  Trusts^ 
L.  R.  24  Ch.  D.  703  (1883).  In  the  case  under  discussion  the 
context  furnished  no  clue  as  to  tesutor*s  intention. 

The  court's  decision  was  as  follows:  "I1ie  word  'or'  must 
have  been  used  either  in  connecting  the  word  'spinster'  with  a 
word  he  (testator)  sup|iosed  to  be  ito  equivalent,  by  way  of  ex- 
pbnatkm,  or  conjunctively,  in  the  sense  of  'and.'  If  we  xwume 
that  he  used  it  in  the  former  of  these  senses,  then  he  was  mistaken 
in  the  use  of  the  word  he  selected  to  furnish  an  explanation  of  the 
word  'spinster,'  and  has  &iled  in  his  effort  to  make  his  own  fNir- 
pose  clear.  If,  on  the  other  hand,  we  assume  that  he  used  the  word 
conjunctively,  then  all  hb  nieces  become  participanu  in  his  bounty 
in  equal  shares.  The  spinsteis  and  the  widows  stood  in  the  same 
relation  to  the  testator ;  their  actual  condition  was  that  of  single  or 
onnarried  wonoen ;  and  no  reason  for  discriminating  between  them 
tppeaiB  in  the  will  or  in  the  drcumstancea  presented  by  the  case, 
this  ooQBtmction  relieves  the  tesUtor  from  the  charge  of  mistake 
in  his  eflbrts  to  exprcM  his  intention,  from  an  arbitrary  discrimina* 
tioQ  between  thoae  standing  in  the  same  degree  of  relationship  to 
'  \  e<|ttality  in  the  distribution  of  his  4 
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'lliere  have  been  of  late  yean  numerooii  treatises  on  special 
branches  and  doctrines  of  the  law,  bat  until  Mr.  Reese's  little 
volume  apiteaied  no  American  had  written  a  book  on  the  doctrine 
01'  v//nt  vires.  Largely  owing  to  the  contradictory  positions 
xvsiinied  by  the  courts,  and  the  illogical  results  often  reached,  the 
subject  is  not  altogether  easy  of  brief,  orderly  and  clear  treatment, 
e»iiccially  when  it  is  lepacated  from  the  general  hiw  of  corporationi. 
Mr.  ReeM  is,  therefore,  doubtless  entitled  to  the  lenient  Judgment 
of  his  nradeii. 

In  a  little  over  three  hundred  pages  of  text,  the  writer  conslden 
the  application  of  the  doctrine  to  the  powen  of  private,  fuasi- 
|Niblic  and  municipal  coqiorations.  *'  The  True  Doctrine  of 
Uttra  ViresC^  it  appears,  is  the  "special  capacities"  doctrine, 
which  regards  the  corporation  as  re:(tricted  to  the  business  and  the 
mode  of  its  exercise  indicated  in  ito  charter  or  the  hws  of  its  crea- 
tion, and  as  possessing  no  power  beyond  those  conferred.  All 
ultrm  vires  acts,  he  believes,  should  be  regarded  as  absolutely  void 
and  of  no  effect.  He  attacks  with  force  the  illogical  position  of 
those  courts  which,  while  nominally  adhering  to  the  special  eetfat' 
iffrs  doctrine,  and  declaring  niira  vires  contracts  to  be  void,  never- 
theless, when  they  are  executed  permit  a  recovery  upon  the  con* 
tract.  The  large  number  of  esses  marshalled  to  the  support  of  the 
writer's  various  propositions  indicates  extensive  research.  A  few 
important  esses  have  been  omitted,  however,  e,  jf.,  IVrigki  v.  Fifte 
Line  Co,^  101  Pa.  304  (1S83)  ;  Imsuranee  G».  v.  MeCleUemd^ 
9  Colo.  II  (1885) ;  Staler  Woolea  Co,  v.  Lamh^  143  Mass.  490 
(1887)  ;  Balk  Gat  Ligki  O.  v.  Oaj/jf  tl  al,  45  N.  £.  390 
(1896). 

The  view,  which  seems  to  be  gaining  ground,  that  a  oontiact, 
though  mlira  vires  should  be  treated  as  enforcible  later  partes^  the 
sutc  exacting  the  proper  penalty  from  the  corporation,  is  not  con- 
siilcrrd  by  Mr.  Reese,  except  by  inference  in  advocating  a  strict 
adherence  to  the  doctrine  of  special  capacities,  A  feature  of  the 
book  is  a  chronological  review  of  the  doctrine  as  illustrated  by  the 
cases.  A  number  of  the  leading  cases  are  sjrnopsised  and  00m- 
mcnted  on.  The  synopses,  while  apparently  generally  aocnrate,  are 
not  in  all  instances  quite  as  exact  as  one  might  wish.  For  instaaoe, 
in  the  summary  of  Pearce  v.  Railroad^  ai  How.  441  (185S),  00 
reference  b  made  to  the  feet  that  the  note  sued  00  was  In  the 
hands  of  a  holder  in  good  feith  and  for  vahie,  and  that  la  the 
opinion  of  the  Snprane  Conit  of  the  United  States  not  even  the 
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imiMNtance  01  five  circulation  of  commercial  paper  jwtified  a 
nxovery  on  a  note  iwicd  in  |iayinent  of  an  ultra  Hrts  Obligation. 
Ihoi^h  in  the  next  caste  but  otie :  MomtrntHl  Nalhmal  Bank  v. 
GMe  Works^  101  MasK.  5;  (1869),  the  circumstance  that  a  re- 
cover}' was  iiermitted  on  a  note  given  in  excess  of  the  powers  of 
the  corporation  and  in  the  hamU  of  an  innocent  purchaser  for 
value,  is  the  onlr  fact  suted. 

It  is  at  least  o|}en  to  question  whether  a|)ologetic  matter,  ])articu- 
hrly  when  it  has  reference  to  style,  should  not  be  avoide«l.  Ac- 
ooiding  to  the  preface,  "In  style  and  com|iosition  neither  classical 
prariaion,  stilted  phraseology,  nor  laborious  effort  at  '  fine  writing  * 
has  been  attempted."  Observing  incidenully  that  few  legal  writers 
err  on  the  side  of  precision,  the  presence  of  such  imragraiihs  as  the 
if)lkndng  caiscs  a  doubt  as  to  whether  the  author  Ku  qiiile  nmlixed 
his  aim  of  stylistic  sim|>licity.  "  This  uncertainty  and  confusion 
[in  construing  corporate  chartem],  however,  has  not  arisen,  it  is 
res^iectfullr  sttbmitted,  by  reaston  of  any  misapprehension  of  the 
correct  constmction  which  should  be  pbced  u|xm  the  doctrine,  but 
rather  from  a  growing  tendency  of  the  courts  of  this  countr}-,  a 
spneading  of  the  granger  element  in  our  state  court»-*to  disrv|;anl 
INiiely  1^1  rights  aiul  the  rules  of  law  controlling  them,  unwisely 
tcnpcring  ^hcir  questionable  judgments  with  even  more  question- 
able and  unstrained  mercy,  and  basing  their  findings  upon  the 
equitable  rights  of  the  parties,  whatever  may  be  the  cause  of  action, 
as  they  appear  to  the  particular  court  having  jurisdiction  of  the 
sabjcct-mAtler,  the  application  of  the  doctrine  being  dependent,  in 
a  great  measure,  upon  the  tempeiament  and  discretion  of  the 
jn4ge  befbfc  whom  the  defence  of  ulira  virts  b  urged.  While  the 
manner  of  adjosdng  legal  complications  may  be  commendable  in  a 
ccftain  aeaae.  It  cannot  be  regarded  as  judicial  wisdom  by  those 
«riM»  derive  the  Iboataias  of  legal  jurisprudence  maintained  in  all 
their  positive  parity  and  vigor,  undefiled  by  the  wanton  influence 
of  dass  pieMtce,  or  the  natural  flow  thereof  diverged  by  (he  mis- 
XnUcdiaqiiiatloa  of  political  seal"        IVmiiir  C.  lhitt:ia$.  Jr. 
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THE  LAW  OF  LABOR  AND  TRADE.* 

•  Tbc  rigte  tp  labor  b  a  iieccM«7  eoateqncaee  of  the  light  tp  Uvc '* 
I  of  eoatmet  it  inviolable." 


1  construe  the  law,  gentlemen,  requiring  your  President  to 
address  you  "with  particular  reference  to  any  statutory 
dianges  in  the  state  of  public  intefest  and  any  needed 
changes  suggested  by  judicial  decisions  during  the  year  *'  as 
meaning  in  its  broadest  interpretation  that  it  is  your  wish  to 
have  submitted  lor  your  consideration,  the  most  important 
and  farthest  reaching  changes,  or  proposed  changes  in  juris- 
prudence not  necessarily  local  m  their  origin  or  progress,  if  so 
it  be  that  we  need  the  benefiu  of,  or  should  be  protected 
against  the  dangers  in  legislation  of  other  states,  springing 
from  a  great  tendency  or  movement  affecting  or  likely  to 
afiect  us. 

Without,  therefore,  attempting  by  preliminary  remarks  to 
penuade  you  of  the  aptness  of  a  discussion  of  the  law  of  labor 
and  tnule  at  this  particular  time,  it  is  my  purpose  to  touch 
upon  the  history  of  legislation  relating  to  these  subjects,  but 
more  especially  to  bring  to  your  attention  some  specimens  of 
recent  enactments  affecting  them,  that  they  may  be  examined 

•  AddftMby  P.  C  Kaon,  B«in  PrcaidcBt,  tp the  mcmbcis  oTthe  Ftena. 
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in  the  li^ht  of  the  underlying  principles  of  our  government, 
and  the  economic  laws  they  are  designed  to  control. 

Now  that  the  defense  of  life  and  individual  freedom  is  no 
longer  the  chief  caie  of  caviliied  men,  it  may  be  said  that 
among  the  main  puq^oses  of  all  existing  social  compacts  are 
the  production,  preservation  and  d»tribution  of  wealth.  This 
is  true  whether  the  organization  be  a  commune  or  the  more 
common  form  of  social  agreement  where  the  individual  is 
permitted  to  work  out  his  own  ends  according  to  his  own 
capadty  and  fancy. 

The  right  to  labor  for  the  production  of  property  is  un- 
questioned. It  has  been  well  said  to  be  **  a  necessary  conse- 
quence of  the  right  to  live."  This  right  is  the  same  whether 
the  purpose  be  to  produce  or  acquire  only  sufficient  for  main- 
tenance or  to  accumulate  a  surplus  beyond  the  individual's 
needs. 

The  right  to  the  property  thus  aoqutied  is  protected  in  all 
governments  to  the  aoquisitor  and  to  those  to  whom  he  nuy 
convey  or  transmit  it  by  sale,  gift  or  devise.  This  right  was 
the  first  conoeision  by  tyranny  to  progressing  humanity  and 
was  only  yielded  after  a  struggle  of  centuries.  The  right  to 
acquire  property  and  to  possess  it  are,  therefore,  the  same  in 
their  nature,  and  are  both  included  by  economists  under  the 
general  term  *'  Right  of  property."  It  is  thus  expressed  by 
Say  in  his  work  on  Political  Economy,  Sec.  133 :  **  The  right 
of  property  is  equally  invaded  by  obstructing  the  free  employ- 
ment of  the  means  of  production  as  by  vk>lently  depriving  the 
proprietor  of  the  product." 

A  means  of  acquiring  property  or  wealth  besides  labor  is 
by  exchange  or  sale.  These  rights  are  equally  fiindamental* 
and  are  included  m  the  right  of  property  as  above  defined. 
Such  transactions  in  property  are  eflRectcd  through  contrKts 
between  individuals,  and  contracts,  which  are  the  expresskMi 
of  the  terms  upon  which  indivMuals  deal  with  property  or 
the  means  of  producing  it,  have,  in  all  forms  of  govemment, 
been  the  subjects  of  the  greatest  consideration.  "  The  liber^ 
of  contract  Im  one  of  the  inalienable  rights'  of  the  dtiaen.'* 
'  These  regulative  social  and  economic  prindples  find  ex* 
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pfCflMon  in  one  Ibnii  or  another,  or  are  recognized  in  all 
coiBfCitotional  govemmenu.  They  are  all  included  in  the 
Declaratioii  of  Rights  in  the  words,  "All  men  are  bom  equal, 
free  and  independent  and  have  certain  inherent  and  indc- 
feas3>le  rights,  among  which  are  those  of  enjoying  and  de- 
fending Kfe  and  liberty,  of  acquiring,  possessing  and  pro- 
tecting piopeffty  and  reputation,  and  of  pursuing  their  own 


Tbe  rights  to  acquire,  possess  and  protect  property  are 
inhctent  and  indefeasible.  As  there  is  no  diflerence  be- 
tween the  nature  of  the  right  to  acquire  and  the  ri^ht  to 
ponscss  property,  bo  there  is  no  degree  of  preference  expressed 
for  the  one  right  above  the  other  in  this  great  declaration  of 
their  nature  and  l^al  status.  Neither  is  there  any  distinction 
or  preference  shown  as  between  the  means  of  acquisition, 
whether  by  physical,  mental  or  commercial  activities. 

We  approach,  therefore,  the  legislation  aflecdng  the  rights 
to  acquire,  possess  and  protect  property,  with  the  certainty 
that  by  the  fundamental  law  they  are  inherent  and  indefeasible 
in  all  men.  "This  equality  of  right,*'  said  Mr.  Justice  Field, 
**  with  exemption  of  all  disparaging  and  partial  enactments,  in 
the  lawful  pursuits  of  life  throughout  the  whole  country,  is 
the  distinguishing  privilege  of  the  dtisens  of  the  United 
Statea."  The  Constitution  of  the  United  States  provides 
that  "  no  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  dtisens  of  the  United 
States,"  and  further  that  *'  no  person  shall  be  deprived  of  life* 
liberty  or  property  without  due  process  of  law." 

Legbbtson  affecting  the  right  to  acquire  property  began 
early  in  the  English  speaking  world.  It  was  at  some  periods 
aimed  at  and  undertook  to  regulate  its  acquisition  by  labor* 
through  statutes  affecting  labor ;  at  other  times  at  its  acquisi- 
tioo  through  trade,  by  statutes  regulating  trscfe  and  com* 
metce.  At  times  these  laws  bore  harshly  and  unjusdy  upon 
tbe  one*  again  upon  the  other. 

The  worid  has  seen  four  great  epochs  in  labor. 

Ftnt,  the  struggle  lor  individual  emancipation  from  serf" 
dotn  and  slavery. 


430  THE  LAW  OF  LABOR  AKO  TRADK. 

Next,  the  period  of  the  guilds  or  monopolies  of  labor, 
whose  unique  and  hr  reaching  oppressions  made  the  ilemand 
of  the  masses  of  Europe  for  free  labor  a  potent  fi^tor  m  the 
readjustment  of  governmental  and  social  oonditioas  during 
the  past  two  centuries.  Labor  is  entitled  to  the  credit  of  its 
own  original  emancipation,  and  to  the  odium  of  its  ael^ 
imposed  tyranny  existing  in  the  two  periods  suggested. 

Again,  we  have  the  period  of  statutory  oppression,  followed 
by  the  existing  era  of  legislative  &vor. 

From  slavery  labor  became  a  tyrant ;  thence  it  sank  into 
u|>pression,  again  to  rise  to  its  present  status. 

The  first  Act  of  Parliament  known  as  the  Statute  of  Laborers 
is  the  Statute  of  33  Edward  III.  By  its  terms  eveiy  man  and 
woman  under  threescore  having  no  occupatkMi  was  required  to 
serve  in  a  suitable  station  for  the  wages  and  upon  the  terms 
usual  in  the  preceding  five  or  wix  years.  Severe  penalties  were 
provided  for  non-compliance.  Later,  prices  were  fixed  by  Par* 
liament  for  a  day's  work  for  agricultural  bbor  and  certain 
artifices.  The  penalty  for  abstentHNi  firom  service  under  thb 
Act  was  to  be  branded  with  a  hot  iron  upon  the  foreheMl  with 
a  letter  "  F"  to  denote  fidsity. 

This  statutory  enslavement  of  the  skilled  and  unskilled  Ubor 
of  England  in  the  fourteenth  century  was  folfowed  down  to  the 
present  century  by  penal  acta  preventing  agreementa  for  ad> 
vandng  wages  or  lessening  the  usual  hours  of  work.  It  was 
also  highly  penal  to  endeavor  by  any  means  to  try  to  prevent 
any  unemployed  person  from  taking  service,  or  to  try  to  induce 
any  person  to  leave  his  work  or  to  refuse  to  wock  with  any 
other  workmen  or  to  assist  men  upon  a  strike  or  tojcollcct 
money  or  attend  meetings  having  any  such  purpose  in  view. 

Thus,  with  slight  modifications,  the  law  stood  until  1834 
and  1835,  when  the  Statutes  of  England  were  purged  of  these 
harsh  and  unjust  provisfons  and  the  courae  of  judicial  decision 
upon  the  law  of  conspiracy  was  changed  by  cnactmenta  that 
in  effect  legalised  all  that  had  theretofore  been  prohibited 
except  when  accomplished  by  violence,  threata  or  intimMilion, 
molestation  or  obstruction. 

The  diflerent  States  of  this  Union  have  met  and  In  1 
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instances  further  extended  the  liberty  and  privileges  of  asso- 
ciated labor.  In  Pennsylvania,  trades  unions  may  be  chartered 
to  do  subitantially  all  that  was  inhibited  by  the  English  Statutes 
and  by  common  law  as  it  was  expounded  in  this  Common- 
wealth, and  Congress  has  provided  for  the  incorporation  of 
trades  unions  for  many  purposes  criminal  at  common  law. 

In  Pennsylvania,  the  Act  of  June  14,  1873,  provides  that  it 
shall  be  lawful  for  any  laborer  or  laborers,  acting  -either  as 
individuals  or  as  the  member  of  any  association,  to  refuse  to 
work  for  any  person  whenever  in  his,  her  or  their  opinion  the 
wages  paid  are  insufficient  or  the  treatment  of  such  laborer  or 
faiborers  is  brutal  or  oflensive,  or  the  continued  labor  by  such 
laborer  or  laborers  would  be  contrary  to  tlie  rules  of  any 
organization  to  which  he  or  they  might  belong,  without  sub- 
jecting any  person  or  persons  so  refusing  to  work  to  prosecu- 
tion for  ccmspiracy.  To  this  act  there  is  a  provision  reserving 
liability  to  prosecutioo  to  those  who  shall  in  any  way  hinder 
persons  who  desire  to  labor  or  who  shall  hinder  other  persons 
from  being  employed  as  laborers.  The  Legislature,  however, 
in  1876,  construed  this  proviso  by  enacting  that  the  use  of 
force,  threat  or  menace  of  harm  to  persons  or  property  shall 
alone  be  regarded  as  in  any  way  hindering  persons  who  desire 
to  labor,  or  other  perwns  being  employed  as  laborers. 

So  that  as  the  law  now  stands  in  this  great  industrial  State, 

and  ft  is  by  no  means  an  extreme  Illustration  of  American 

legislative  attitude  towards  labor,  a  man  may  work  when  he 

pleases,  for  whom  he  pleases  and  for  what  he  pleases.     He 

may  lawfully  refuse  for  any  reason  to  continue  his  labor. 

Whether  the  reason  be  one  based  upon  his  own  grievance  or 

be  predicated  upon  some  rule  of  ah  association.     He  may  do 

Anything  he  chooses  by  himself  or  in  conjunction  with  his 

^^ssodates  to  advance  the  price  of  labor,  to  restrict  iu  hours, 

to  prevent  others  from  working  for  his  employer  or  to  prevent 

ckChcrs  from  being  employed,  provided  he  does  not  use  force, 

ttreat  or  menace  of  harm  to  persons  or  property,  without 

l^og  subject  to  prosecutioii  or  indictment  for  conspiracy  under 

tte  crjmiiial  laws. 

Thua  we  see  the  ri^^t  to  acquire  property  by  Uhor  is  free. 
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absolutely  free.  Indeed,  more  than  free,  as  in  addition  to  the 
freedom  of  the  individual  the  law  provides  for  the  association 
of  numbers  and  legalises  their  eo-operation  lor  purposes 
formerly  illegal  Nay  more,  in  Pennsylvania,  in  respect  to 
corporations,  which  are  the  great  employers  of  labor,  by  the 
Act  of  June  4,  1897,  it  b  made  a  misdemeanor  punishaUe  by 
fine  and  imprisonment  to  coerce  by  discharging  a  workman 
from  service  because  of  his  connection  with  any  lawful  labor 
organisation,  or  to  exact  from  any  applicant  fbr  employment 
any  promise  not  to  form,  join  or  belong  to  such  lawful  labor 
organisation,  or  to  attempt  by  any  means  whatsoever  to  inter- 
fere with  the  laborer's  free  and  untrammeled  connection  there- 
with. 

The  right  to  trade  means  the  right  to  contract  The 
simplest  as  well  as  the  most  complicated  engagements  between 
men  are  contractual.  The  liberty  which  enables  a  man  to 
dispose  of  his  own  services  upon  bis  own  terms  is  but  the 
liberty  of  contract  The  right  to  dispose  of  one's  own  surplus 
to  acquire  the  surplus  of  another,  or  to  supply  the  necessities 
or  requirements  of  others,  is  but  the  right  of  contract  Any 
restriction  placed  upon  this  right  is  a  restriction  upon  the 
liberty  of  contract,  which  is  an  inalienable  right,  being  included 
m  the  right  to  acquire  and  possess  property. 

The  right  to  trade  has  been  at  times  more  or  less  tram- 
meled he  the  good  or  supposed  good  of  the  public.  As  in 
the  case  of  labor,  it  was  in  England  subject  to  many  Parlia- 
mentary regulations  and  restrictions. 

The  attempt  to  regulate  the  trade  and  commerce  of  Engbnd 
by  artificial  rules  contained  in  Acts  of  Parliament  led  to  many 
curious  and  ridiculous  consequences  before  it  was  abandoned. 
The  spirit  of  commerce  could  liot  thus  be  confined.  The 
desperate  attempts  of  ^rliament  to  keep  the  business  oT  the 
kingdom  within  the  lines  and  subject  to  the  regulatkMis  imponcd 
by  that  authority  led  from  one  encroachment  to  another  upon 
the  freedom  of  the  people  and  culminated  in  the  sumptuary 
regulations  enacted  in  the  reign  of  Edward  III,  which  pre- 
scribed even  the  dress  and  diet  of  his  subjects. 

As  in  the  case  of  kbor,  so  in  respect  lo  the  price  of  com- 
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moditicic,  it  was  fi;ced  in  utter  defiance  of  the  law  of  «.upply 
4UkI  demand  or  the  cost  of  production.  Contracts  for  the  sale 
or  exchange  of  goods  were  forbidden,  except  at  the  staples  or 
market  places  fixed  by  law,  and  there  only  under  imposed 
conditions.  The  system  of  special  privileges  soon  came  into 
existence.  The  more  powerful  merchants  and  manufacturers 
%rcrc  enabled  to  purchase  or  otherwise  secure  exemption  from 
the  general  rules,  and  in  the  end  exclusive  rights  were  granted. 
Thus  monopolies  came  into  existence.  The  sale  of  grants  of 
monopoly  was  a  speedy  and  certain  method  of  raising  re\'cnue 
for  the  crown.  Traffic  therein  soon  overleaped  tlie  limits  of 
the  necessity  for  revenue,  and  was  maintained  to  feed  the 
avarice  of  the  soverign  and  his  court.  The  most  odious  form 
of  commercial  or  industrial  enterprise  is  a  monopoly.  A 
monopoly  is  defined  by  Lord  G>ke  to  be  *'  an  institution  or 
allowance  by  the  King  by  his  grant,  commission,  or  otherwise, 
to  person  or  persons,  bodies  political  or  corporate,  of  or  for 
the  sole  buying,  selling,  making,  working  or  using  of  anything 
whereby  any  person  or  persons,  bodies  politic  or  corporate 
are  sought  to  be  restrained  of  any  freedom  of  liberty  they  had 
bdbre,  or  hindered  in  their  lawful  trade : "  7  Bacon's  Abridg- 
ment, 32. 

And  by  the  Supreme  Court  of  the  United  States  as.  **  the 
withdrawing  of  that  which  is  a  common  right  from  the  com- 
munity and  vesting  it  in  one  or  more  individuals,  to  the 
exclusion  of  all  others:"  Charlts  River  Bridge  Case,  11 
Ptters,  567. 

Monopolies  can  only  exist  by  grant  from  the  sovereign. 
They  cannot  be  created  by  contract  between  individuab. 
During  the  period  that  the  labor  guilds  and  corporations  so 
cflecttially  destroyed  the  freedom  of  labor,  monopolies  flour- 
ished to  the  destructHM  of  all  competing  trade.  The  validity 
of  monopolistic  grants  during  and  prior  to  the  reign  of  Kliza- 
bedi  was  Miooessfully  contested  in  Darey  v.  AUem,  in  1601, 
and  in  1624,  Piarliament  declared  them  null  and  void. 

Sir  John  Culpepper  said  of  the  inonopolies  of  England, 
*  Like  the  firogi  of  Egypt  they  have  gotten  possession  of  our 
dwdfingii  and  we  have  scarce  a    rooni  free  from  them. 
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They  sup  in  our  cup ;  they  dip  in  our  dtih ;  they  sit  hy  our 
fires.  We  find  them  in  the  dye  fiit,  wash  bowl  and  powder- 
ing tub.  They  share  with  the  butler  in  his  box.  They  will 
not  bait  us  a  pin.  We  may  not  buy  our  clothes  without 
their  brokerage.  These  are  the  leeches  that  have  sucked 
the  commonwealth  so  hard  that  it  is  ahnott  hectical." 

Detestation  of  a  monopoly  b  ingrained  in  the  Angk>-5a3COii« 
"They  have  always  been  harkits  in  the  courts,  going  in  at 
one  door  to  be  cast  out  at  another."  They  are  contrary  to 
the  spirit  of  free  governments,  and  have  been  held  to  infringe 
the  rights  of  the  people  under  the  ConstitutkNis  of  many  States^ 
To  thu  sentiment  must  be  attributed  the  hostility  now  so  pro* 
nounced  against  many  of  the  great  commercial  and  industrial 
enterprises  of  the  country  which  possess  or  are  alleged  to 
posiiess  the  features  of  a  monopoly,  that  has  found  expresston 
in  the  legislation  of  Congress  and  of  many  of  the  States.. 
The  general  features  of  this  legisbtion  are  substantially  the 
same.    In  the  main  they  are  acts  having  in  view  two  purposes : 

I.  To  make  void  as  against  public  policy,  contracts  cstab» 
lishing  monopoUcs  or  which  may  tend  to  establish  them. 

3.  To  make  void  all  contracts  which  do  or  may  restrain 
trade  or  prevent  competition. 

Fines  and  imprisonments  are  provkled  for  those  offending' 
by  being  parties  to  such  contracts,  and  in  iKMtioQS  of  the  land 
of  the  setting  sun  other  features  are  embodied  expressive  of  a  • 
hostility  to  thrift  that  takes  a  form  not  worthy  of  serious  con* 
mderation.  As  for  illustratwn.  the  proposed  anti*department* 
store  laws  designed  to  prevent  merchants  from  ofiering  for 
sale  more  than  a  limited  number  of  kinds  of  articles,  to  the 
utter  extinctkm  of  the  useful  and  convenient  shopkeepera  who 
have  succeeded  their  pilgrim  prototype  who  supplied  hfe 
customen,  according  to  his  allitmtive  sign«board,  with 

**  TasTAimm.  Tar  and  Trxacli, 
Godly  Books  and  Gimuri.'* 

The  New  York  statute  may  be  taken  as  a  type.  It  con* 
taini  all  of  the  features  of  the  Act  of  Congress  rsoendy  oon* 
stnied  by  the  Supreme  Court  of  the  United  States,  with  suck 
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additions  as  bring  it  fully  up  to  the  most  radical  and  advanced 
thought  upon  the  subject  evidenced  in  the  acts  passed  or 
introduced  in  nearly  all  the  States,  including  our  own.  Its 
title  and  first  two  sections  are  as  follows : 

••Ax  Act 

**  TfprtViHi  monopoUiS  in  articles  or  commicdUUs  pf  common 
use,  ami  ioprMbii  restraints  of  trade  and  commerce,  pro- 
riding  penaitits  for  violadons  «f  the  provisions  of  this  act, 
and  procedure  to  enabie  the  aitamcy-generai  to  secure  tcs* 
timoiiy  in  relation  thereto, 
••The  People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  follows  :*- 

••Section  i.  Every  contract,  agreement,  arrangement  or 
combination  whereby  a  monopoly  in  the  manufacture,  pro- 
duction, or  sale  in  this  state  of  any  article  or  commodity  of 
common  use  is  or  nuy  be  created,  established  or  maintained, 
or  whereby  trade  or  commerce  in  this  state  in  any  such 
article  or  commodity  is  or  may  be  restricted,  or  whereby 
competition  in  this  state  in  the  supply  or  price  of  any  such 
article  or  ccNnmodity  is  or  may  be  restrained  or  prevented 
or  whereby  for  the  purpose  of  creating,  establishing  or 
maintaining  a  monopoly  within  this  state  of  the  manufacture, 
production  or  sale  of  any  such  article  or  commodity,  the 
free  pursuit  of  any  lawful  business,,  trade  or  occupation  is, 
or  may  be,  restricted  or  prevented,  is  hereby  declared  to  be 
against  public  policy,  illegal  and  void. 

••Sec  3.  Every  person  or  corporation,  or  any  officer  or 
agent  thereof,  who  shall  make  or  attempt  to  make  or  enter 
into  any  such  contract,  agreement,  arrangement  or  combina- 
tion, or  who  within  this  state  shall  do  any  act  pursuant 
thereto,  or  in,  towards  or  for  the  consummation  thereof, 
wherever  the  same  may  have  been  made,  is  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  shall,  if  a  natural 
person  be  punished  by  a  fine  not  exceeding  five  thousand 
«.  dollars,  or  by  imprisonment  for  not  longer  than  one  year, 
or  by  both  such  fine  and  imprisonment ;  and  if  a  corpora- 
tion, by  a  fine  not  exceeding  five  thousand  dollars.'* 
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ontracts  creating  monopolies  and  all  contracts  in  restraint 
rade  are  the  targets.  Between  these  there  are  many 
Is  of  resemblance  and  some  of  striking  and  radical  difler* 
While  a  vahd  monopoly  always  restrains  trade,  in  (act, 
hilatcs  competition,  a  contract  between  individuals  can 
r  create  a  monoply. 

egislation  against  monopolies,  except  in  so  lar  as  it  may 
J  rqwal  existing  grants,  amounu  to  nothing,  at  there  can 
o  pretense  of  exclusive  right  to  pursue  any  trade  or  calk*- 
witliout  legislative  grant.     The  sovereign  power  need  no^ 
id.  it  need  only  refrain  from  creating  to  prevent  any  claim 
lunopoly  arising.    Two  or  more  persons,  whether  naturaal 
rtificuil,  combining  their  labor,  skill  or  capital  in  the  prose— 
>n  of  any  work  or  trade,  cannot  create  a  monopoly  nc» 
:er  what  the  terms  of  their  combination  may  be.     It  is  oiil>r 
leir  power  to  place  limitations  upon  their  own  acts.    The>^ 
neither  contract  nor  expand  the  rights  of  othera  in  respect 
i  similar  business.    Statutes,  in   so  far  as  they  make^ 
penal  offence  to  make  contracts  creating  monopolies, 
:rtake  to  punish  an  impossible  act.    The  statute  quoted 
ares  illegal  and  void  every  contract  whereby  a  monopoly 
ic  production,  manufacture  or  sate  of  any  article  in  common 
is  or  may  be  created  and  provides  for  the  punishment,  by 
and  imprisonment,  of  the  parties  thereto.     By  what 
CSS  any  two  or  more  persons  in  the  State  of  New  York, 
ontract  or  combination  could  create  a  monopoly,  b  hard 
nderstand,  if  it  be  true  that  a  monopoly  can  only  be  created 
k  grant  from  the  sovereign,  and  "  it  is  the  withdrawing  of 
which  is  a  common  right  from  the  community  and  vest- 
it  in  one  or  more  individuals  to  the  exclusion  of  all 
rs.*'  as  above  defined.     Such  legislation,  so  &r  as  it 
s  contracts  creating  monopolies,  is  meaningless,  confusing 
unnecessary. 

he  interesting,  important  and  serious  question  raised  by 
legislation  and  the  one  after  all  that  underlies  all  such 
is  this,  can  the  legislature  forbid  and  invalidate  all  cen- 
ts which  are  or  may  be  in  restraint  of  trade,  or  restrictive 
in^iKnition  ? 
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The  liberty  of  contract  which  is  said  to  be  an  inalienable 
right  and  guaranteed  to  the  citizens  by  authority  beyond  legis- 
lative control  b  nevertheless  subject  to  certain  limitations. 
Contracts  to  do  an  unlawful  act,  or  to  do  a  lawful  act 
in  an  unlawful  way,  are  criminal  and  void.  Contracts  that 
are  against  public  policy  are  prohibited  in  this  sense,  that 
they  cannot  be  enforced.  It  is  interesting  to  note  that  this 
is  the  only  sense  in  which  they  are  prohibited.  It  was 
never  supposed  that  A.  and  B.  could  not  make  any  com- 
mercial or  business  agreement  they  saw  fit  and  carry  it  out 
according  to  its  terms,  even  though  the  public  would  be 
benefited  by  their  not  doing  so.  If  A.  voluntarily,  with 
or  without  consideration,  agrees  with  B.  not  to  carr>'  on 
a  competitive  trade,  the  courts  could  not  compel  him  to  do  so 
or  prevent  B.,  by  any  process,  from  conducting  his  business 
under  the  more  fiivorable  conditions  thereby  secured.  If  such 
a  contract  were  unreasonable,  without  consideration,  or  injuri- 
ously allccted  the  public,  the  courts  would  refuse  to  enforce 
its  provisions  against  one  of  the  non-complying  parties  upon 
the  ground  of  public  policy.  This  would  not  strictly  be  an 
interference  with  the  liberty  of  contract  between  persons  sui 
jmris  and  dealing  with  their  own,  but  a  refusal  by  the  public 
to  lend  the  machinery  of  the  law  maintained  at  the  public 
expense,  to  enforce  an  agreement  that  aflfected  injuriously  the 
public  interests.  This  is  a  sound  public  policy  and  it  is  the 
utmost  extent  to  which  the  liberty  of  contract  has  heretofore 
been  adversely  affected.  It  will  be  observed  the  legislation 
under  discussion  is  not  upon  these  lines.  It  is  not  an  attempt 
to  establi.<«h  a  new  public  policy  for  the  guidance  of  the  courts 
broad  enough  to  deny  a  remedy  to  a  different  class  of  cases 
from  that  now  excluded.  It  makes  the  contracts  themselves 
illegal  and  void*  vests  the  courts  with  jurisdiction  to  restrain 
their  operation,  and  punishes  the  parties.  It  is  the  legis- 
lators saying,  inasmuch  as,  in  our  opinion,  it  would  be  better 
for  the  public  at  large  that  both  A.  and  B.  should  continue  to 
prosecute  their  callings  or  trades  in  competition  with  each 
other,  although  perhaps  to  their  disadvantage,  we  will  force 
them  to  continue  to  do  so  by  denying  them  the  power  to 
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negotiate  r  sale,  combination  or  eonsolidation  upon  the  only 
terms  such  an  amngcment  could  be  made,  to  wit,  by  the 
vending  or  absorbed  party  covenanting  to  refrain  from  engag* 
ing  in  a  similar  emplo^^ment,  and  we  enforce  our  will  not  by 
den>'ing  them  a  forum  for  the  enforcement  of  such  a  contract, 
but  by  furnishing  a  prison  for  the  &ct  of  its  existence.  Tlw 
is  certainly  radical  and  new. 

Is  there  not  a  distinction  between  the  power  of  the  legisla- 
ture, assuming  it  to  have  such  pou'er,  to  declare  a  contract 
void  as  against  public  policy,  thereby  barring  the  courts  firom 
its  enforcement,  and  legislative  power  to  make  the  execution 
of  such  a  contract  a  crime? 

Hut  docs  the  legislature  have  power  to  deckre  illegal  mli 
contracts  in  restraint  of  trade,  even  to  the  extent  of  dosing  the 
courts  against  them  ? 

No  one  has  yet  defined,  so  laras  I  have  been  able  to 
discover,  the  term  "  in  restraint  of  trade  "  in  such  a  way  as  to 
give  to  it  that  certainty  essential  to  a  dear  understanding  of  a 
written  law.  There  has  been  little  concern  heretofore  about  a 
precise  definition,  as  in  administrative  justice  the  validity  of  the 
contract  has  usually  turned  upon  its  consideration,  its  rcaaon* 
ablcness,  the  situation  of  the  parties  and  the  .interests  of  the 
public.  Now,  however,  in  view  of  these  acts  dedaring  off 
contracts  in  restraint  of  trade  criminal  and  void  and  the 
dedsion  of  the  highest  court  in  the  land  that  neither  reaaon* 
ablcness,  consideration  nor  the  necessities  of  the  parties  are 
elements  to  remove  any  contract  from  that  classification,  k 
becomes  vital  to  know  exactly  what  the  words,  hi  restraint  of 
trade,  import. 

We  know  of  that  endless  list  of  contracts  that  have  been 
the  subjects  of  contention  in  the  cases  in  which  the  prin- 
dples  of  the  application  of  the  rules  of  public  policy  to  con- 
tracts  in  restraint  of  trade  have  been  settled.  In  moit,  if 
not  all  of  these  the  iact  that  the  agreements  were  in  restndat 
of  trade  was  conceded  and  the  validity  of  the  contract  con- 
tended for,  nevertheless,  upon  one  or  another  of  the  above 
grounds.  The  Supreme  Court  of  the  United  States  staftei 
the  rule  of  guidance  to  be  this,— when  it  b  daimed  that  a 
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contract  in  restraint  of  trade  is  void.—"  Public  welhn 
ftvst  considered,  and  if  it  be  not  involved  and  the  restr 
R^lxMi  one  party  is  not  greater  than  protection  to 
ochcr  party  requires,  the  contract  may  be  sustained, 
c^aiestion  m  whether  under  the  particular  drcumstancei 
^l^ic  case,  and  the  nature  of  the  particular  contract  invol 
2w^  it,  the  contract  is  or  is  not  reasonable:*'  GMs  v.  Bt 
^maore  Cms  Cc,  130  U.  S.  397.  This  case  does  not  -defin 
^2«ontract  in  restraint  of  trade ;  it  merely  tells  us  when  sue 
^^ontract  n  lawful. 

Nestir  v.  Bramng  €0.^  161  Pa.  473,  decides  that  a  conti 
^cSesigned  solely  to  prevent  all  competition  among  the  par 
^^  restraint  of  trade,  is  against  public  policy,  and  will  not 
^Knforced,  but  thb  throws  no  light  upon  what  constitutes 
^Ktraint  or  what  is  the  meaning  of  trade. 

Assuming  the  word  **  restraint "  is  to  be  taken  in  its  us 

^r^icaning,  what  is  this  trade  that  is  the  ward  of  public  poll 

*^^nd  b  to  be  subjected  to  no  restraint  ?    Is  it  a  fitful  h; 

"^o  mouth  course  of  dealing  subject  to  no  law  but  sentim< 

Sn  which  profits  are  to  be  reaped  under  the  protection  of  a 

^Bdal  laws  of  local  application  ?    Or  is  it  a  great  system 

^Mxxiuction,  sale,  and  exchange  growing  out  of  the  wants  \ 

I  of  humanity  and  governed  by  laws  as  inexorable 

\  of  nature,  and  equally  incapable  of  being  restrained 

^£verted  from  affecting  any  country  or  state?    Will  it  be  a 

^ence  to  an  indictment  for  being  a  party  to  a  contract 

vestrasnt  of  trade  that  in  iact  the  contract  does  not  restr 

^nde,  although  it  restricts  competition,  but  upon  the  o 

'^rary  promotes  trade  by  preserving  it  where  it  would  oth 

"^vise  perish?     And  is  this  a'  question  of  law  or  &ct,  a 

«pon  what  kind  of  evidence  b  it  to  be  determined? 

^American  manufiicturers   are  undersold  in  the  markets 

the  world    by  their   Ibreign    competitors,  does  it  restr 

trade  lor  them  to  combine  to  eflect  economies  beyond  th 

Individual  means   and  to  confirm  their  agreement  to  ^ 

In  unison  by  covenants  in  partial  restraint  of  trade,  wli 

act  to  do  so  means  bankruptcy,  idleness,  and  Umb  to  the  co 

annity?    If  a  number  of  workmen  combine  to  nose  th 
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wages,  secure  more  reasonable  hours,  or  to  correct  a  real  or 
fancied  abuse,  and  agree  to  attain  thdr  ends  by  refiising  to 
work  until  they  are  conceded,  are  they  shielded  by  the  statutes 
declaring  these  purposes  to  be  legal  and  exenspCing  them  from 
prosecution  in  view  of  a  subsequent  law  making  all  combina- 
tions in  restraint  of  trade  criminal  ?  These  are  all  material 
questions,  as  lawyers  well  know,  and  laymen  are  soon  to  dis* 
cover. 

Without  undertaking  to  define  restraint  of  trade,  I  think  it 
safe  to  say  all  those  contracts  are  included  in  this  legislation 
as  crimes  and  void  which  have  been  treated  as  in  restraint  of 
trade  in  the  adjudicated  cases  and  have  only  been  saved  in  the 
courts  because  of  the  character  and  extent  of  the  considera- 
tion, the  necessities  of  the  parties,  their  reasonableness,  under 
the  particular  circumstances  or  some  previous  statutory  ex- 
emption that  may  now  &11  by  repeal. 

It  would  require  the  space  of  a  volume  to  enumerate  the 
business  contracts  that  have,  though  concededly  in  restraint  of 
trade,  been  sustained  by  the  courts.  Illustrations  at  once 
occur  to  the  professional  mind.  The  case  of  a  sale  of  a 
business  and  its  good  will  is  a  common  one.  Here  a  covenant 
uix>n  the  part  of  the  vendor  not  to  engage  in  competition  with 
his  vendee  in  a  similar  business  is  often  the  main  considera- 
tion for  the  transaction.  This  is,  of  course,  in  restraint  of 
trade,  and  interferes  with  competition.  But  to  make  a  con- 
tract such  as  this  illegal  is  not  only  restrictive  of  the  liberty 
of  contract,  but  it  is  depriving  one  of  his  property  without 
due  process  of  law.  Good-will  is  property  capable  of  being 
appraised,  bought  and  sold.  In  many  cases  and  especially 
in  the  lines  of  business  intended  to  be  most  aflected  by 
this  new  legislation,  it  is  the  main  ingredient  of  value.  It 
represents  all  the  struggle,  industry,  tact  and  judgment  that 
makes  success.  In  estimating  the  worth  of  a  business  it  is 
not  infrequently  reckoned  more  valuable  than  the  buildings 
and  machinery  that  make  up  the  physical  plant. 

In  the  Store  Order  Cases,  the  Supreme  Court  of  Pennsyl- 
vania says-: 

'*Thc  legislature  cannot  prevent  penons  who  are  smJMfii 


THE  LAW  OF  LABOR  AND  TRADE.  43 1 

from  making  their  own  contracts :  "  GodcharUs  &  Co,  v.  IVcig- 
man,  113  Pa..  431. 

In  Commonwealth  v.  Perry,  the  Supreme  Court  of  Massa- 
chusetts says : 

'*  The  right  to  acquire,  possess  and  protect  property  includes 
the  right  to  make  reasonable  contracts,  which  shall  be  '  under 
the  protection  of  the  law.*  '* 

That  is  just  what  this  legislation  attempts  to  prevent.  All 
contracts,  reasonable  or  unreasonable,  upon  good  considera- 
tion or  upon  none,  necessary  Or  unnecessary  for  the  real 
interests  of  the  parties,  all  are  alike  forbidden  if  they  in  any 
way  or  to  any  extent  restrain  trade  or  have  that  tendency. 
The  Supreme  Court  of  the  United  States  so  construed  the  Anti- 
Trust  Act  of  1890.  The  language  of  the  opinion  is  this: — 
"When,  therefore,  the  body  of  an  act  pronounces  as  illegal 
every  contract  or  combination  in  restraint  of  trade  or  com- 
merce among  the  several  states,  etc..  the  plain  and  ordinary 
meaning  of  such  language  is  not  limited  to  that  kind  of  con- 
tract alone  whk:h  is  in  unreasonable  restraint  of  trade,  but  all 
contracts  are  included  in  such  language,  and  no  exception  or 
limitation  can  be  added  without  placing  in  the  Act  that  which 
has  been  omitted  by  Congress :  *'  United  States  v.  Trans-A/issottri 
Frt,  Assn.,  17  Supreme  Ct.  Rep.  540  (Mar.  22;  1897).  This,  of 
course,  includes  combinations  among  workmen  as  well,  if  they 
in  any  way  restrain  trade.  No  matter  how  peaceable,  orderly, 
just  and  reasonable  the  combination  may  be ;  no  matter  what 
oppressive  injustice  or  harshness  it  may  be  designed  to  correct. 
If  it  restrains  trade  (and  all  such  combinations  do  restriin 
trade  for  without  that  eflect  they  would  be  impotent)  it  is 
a  crime.  This  was  specifically  determined  in  United  States 
v,JMs. 

If  it  could  be  successfully  contended  in  view  of  the  legisla- 
tion declaring  trades  unions  lawful  and  exempting  their 
memben  from  criminal  prosecution  for  combining  in  restraint 
of  trade  that  they  would  thereby  not  be  included  within  the 
terms  of  these  new  laws,  then,  when  it  is  remembered  that 
among  the  purposes  for  which  labor  organizations  may  exist, 
are  the  advancement  of  wages,  the  regulation  of  the  service. 
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the  shortening  of  houri,  the  maintenanoe  of  their  own  rules, 
the  prevention  of  others  from  taking  employment  by  means 
other  than  force,  it  requires  but  a  moment's  consideration  to 
suggest  the  sharp  contrast  between  such  legislation  and  that 
which  renders  criminal  and  void  similar  co-openUion  between 
the  traders  and  commercial  classes  of  the  country.  The  law 
would  then  be  this :  A  combination  that  raises  the  price  of 
goods  is  void,  and  the  combiners  are  pumshed  as  criminals 
because  of  a  public  policy  declared  by  statute.  A  combina- 
tion to  raise  the  cost  of  production  of  the  goods  by  Ibrdng  an 
increase  in  wages  or  a  diminution  of  service  is  ««&/ because  of 
a  public  policy  declared  by  statute.  As  the  eflect  upoa  the 
public  is  the  same,  to  wit,  an  increase  in  the  price,  it  b  diflU 
cult  to  discover  the  underlying  reason  for  the  legislative 
pronouncement  that  one  is  contrary  to  public  policy  while 
the  other  is  in  accord. 

Under  general  language  of  prohibition  upon  all  contracts 
tliat  do  or  may  restrain  trade  or  upon  combinations  that  have 
for  their  purpose  or  may  effect  an  hicrease  or  decrease  in  the 
price  of  commodities  in  general  use,  it  will  require  a  fine  dis- 
crimination  to  fasten  the  inhibition  upon  employers  and  dis- 
cover immunity  for  the  emplo>-ees  because  of  previous  favor- 
able legislation.  Four  Justices  of  the  Supreme  Court  of  the 
United  Sutes  concur  in  this  sUtement.  "  The  interpreUtion 
of  the  statute  (The  Anti-Trust  Act  of  1890)  which  holds  that 
reasonable  agreements  are  within  its  purview,  makes  it  em- 
brace every  peaceable  organisation  or  combination  of  the 
Liborer  to  benefit  his  condition,  either  by  obtaining  an  increase 
of  wages  or  diminution  of  the  hours  of  bbor." 

A  corporation  employer  in  Pennsyhrauiia  engaged  in  inter- 
state trade  finds  himself  in  this  peculiar  position :  He  goes 
to  prison  if  he  himself  enters  into  a  reasonable  contract  in 
restraint  of  trade.  He  goes  to  prison  under  the  Act  of  1897 
if  he  induces  his  employee  not  to  do  sa  The  employee  in 
turn  is  thus  situated:  He  may  prosecute  his  employer  for 
interfering  with  his  connection  with  a  labor  orgviiiatioo,  and 
will  himself  be  prosecuted  if  he  joins  one  existing  for  cither 
of  the  above  laudable  puiposes.   The  situation  as  to  < 
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ftJc  will  be  the  same  should  the  pending  Anti-Trust  Act 
*^^5conic  a  law. 

There  b  a  well  defined  policy  of  the  law  to  omit  to  classify 
^^^  crimes  many  a«;recments  and  combinations  that  it  will  not 
^^ndcrtike  to  enforce.  This  is  found  in  the  decisions  of  the 
^=>c^urts;  also  in  statutes.  While  by  statute  agreements  to 
•■5^<c  or  lower  the  price  of  wages  and  to  rcgrJatc  the  hours  of 
^^bor  are  no  longer  punishable,  they  are  not  enforcfbte  at  law. 
-k'Jic  courts  will  not  undertake  to  compel  contributions  for  the 
^^^aintenance  of  a  strike  nor  enforce  penalties  among  combina- 
'^2«>fis  of  employers  who  operate  or  refuse  to  operate  their 
'^^rorks  against  the  terms  of  an  agreement.  Unless  every  act 
^>C  our  daily  lives  is  to  be  regulated  by  the  wisdom  of  our 
^^w  makers,  it  must  necessarily  be  that  we  may  do  or  omit  to 
^fto  many  things  of  which  the  courts  will  take  no  cognizance^ 
3^>ct  for  which  we  may  not  be  punished. 

The  argument  tending  to  uphold  the  constitutionality  of 
^Mi  act  making  an  agreement  to  restrain  trade  a  crime  is  given 
^^y  Lord  Esher  in  his  dissenting  opinion  in  the  case  of  the 
--^logfii  Sieamski^  Co,  v.  McGregor,  23  Law  Reports,  Queen's 
2)cnch  Division,  page  605,  and  it  is  this:  "Agreements  held 
^<o  be  illegal  because  in  restraint  of  trade  must  have  been  so 
Weld  not  because  there  was  any  wrong  done  to  the  traders 
>Bvho  agreed — for  they  all  agreed  what  was  to  be  done — but 
^^ecause  there  was  a  wrong  to  the  public.     The  restraining 
%liemselves  from   a  free  course  of  trade  was  held  to  be  a 
'^■vrong    to  the  public  .  .  .    The    cases  do    not  determine 
>ivhcther  an  agreement  which  is  void  as  between  the  par- 
ties to  it  because  it  is  in  restraint  of  trade  is  or  is  not  an 
ividictable  oflensc.     But  if  such  an  agreement  is  illegal  be- 
cause it  is  a  wrong  to  the  public,  it  seems  to  me  itnposjiible 
^o  say  that  it  is  not  indictable.    An   illegal  act  which   is  a 
M-rong  against  the  public  welfare  seems  to  have  the  neces- 
m^ty  elements  of  a  crime.** 

It  might  be  safely  conceded  that  any  act  having  the  neces- 
sary elements  of  a  crime  is  a  crime  at  common  law,  and  may 
be  defined  as  such  by  statute.  Also,  that  an  illegal  act  which 
is  a  wrong  against  the  public  welfare  has  the  necessary  ele- 


434  THE  LAW  OF  LABUR  AND  TRADE. 

nvnts  of  a  crime.  This  means  when  applied  to  the  topic  under 
discussion  that  the  legislature  might  punish  as  a  misdemeanor 
the  making  of  that  class  of  contracts  in  restraint  of  trade  which 
the  courts  would  not  enforce.     It  means  nothing  more. 

Many  things  are  done  and  can  be  done  under  the  protcc* 
tion  of  constitutional  guarantees  with  impunity  tliat  aflcct 
specific  public  interests  injuriously.  Segregated  competition 
in  business  is  not  a  plank  in  our  platform  of  rights,  but  the 
liberty  of  contract,  included  in  the  right  to  acquire  and  possess 
property  is  a  main  one.  It  is  not  nearly  so  important  to  fonter 
a  fanciful  system  of  free  trade  in  a  state  as  to  rear  a  race  of 
free  men.  The  contract  obnoxious  to  a  sound  public  policy 
is  now  invalid.  The  innocuous  one  cannot  be  made  so  uith> 
out  infringing  the  liberty  of  contract.  Legislation  that  is 
anything  more  than  declaratory  of  a  public  policy  to  which 
all  contracts  would  otherwise  be  submissive  is  in  itself  in  restraint 
of  trade,  against  public  polic>%  unconstitutional  and  void. 

The  constitution  not  only  secures  to  the  dtizcn  freedom  of 
contract,  but  it  also  guarantees  him  a  remedy  by  due  course 
of  law.  The  remedy  is  denied  him  in  respect  to  his  contract 
only  when  it  contravenes  public  policy.  The  courts  have 
uniformly  held  the  right  to  make  reasonable  contracts  upon 
consideration  in  partial  restraint  of  trade  to  be  within  the 
constitutional  guarantees  and  have  uniformly  enforced  them. 

The  declaration  of  what  is  and  what  is  not  public  policy  is 
not  always  or  necessarily  a  legislative  function.  Congress  has 
only  such  legislative  power  as  the  people  have  granted  to  it, 
and  limiutions  are  expressly  imposed  upon  the  lawmakers  of 
all  States.  The  rights  of  life,  liberty  and  property;  the  rights 
of  consdence ;  the  right  of  suflfrage ;  trial  by  jury ;  freedom 
of  the  press  to  examine  the  proceedings  of  any  branch  of  the 
government;  rights  of  accused;  the  right  to  a  remedy  in  the 
courts — all  these  and  many  others  declared  in  the  Bill  of 
Rights  are  removed  from  governmental  interference  and  are 
declared  to  be  excepted  out  of  the  general  powers  of  govern- 
ment and  to  be  forever  inviolate.  The  interpretation  of  these 
written  guarantees  is  a  judicial  power  and  duty.  The  extent 
to  which  a  right  once  conceded  to  be  within  this  classificatioa 
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b  or  must  be  limited,  for  the  public  good  is  also  necessarily  a 
jucficial  function,  and  therefore  it  is  for  the  courts  alone  in  the 
end  to  declare  the  public  policy  effecting  such  limitation.  The 
Legblature  can  make  no  rule  of  interpretation  of  the  Consti- 
tution when  it  relates  to  rights  declared  to  be  excepted  out  of 
its  powers. 

The  legislature  may,  upon  the  otltcr  hand,  in  the  exercirM: 
of  that  general  power  of  government  known  as  the  police 
power,  define  a  public  policy  upon  all  matters  falling  within 
its  scope.  Nothing,  however,  comes  under  the  police  power 
that  b  excepted  out  of  the  general  powers  of  government. 
The  right  of  acquiring,  possessing  and  protecting  pro|K*rty  is 
so  excepted.  This  includes  freedom  to  contract.  This  in- 
cludes freedom  to  make  reasonable  contracts  in  partial  restraint 
of  trade,  so  the  courts  have  said,  and  the  question  is  closed. 

The  ultimate  proposition,  therefore,  is  this :  Any  privilege 
or  right  declared  by  the  courts  to  be  guaranteed  by  the  Con- 
stitution cannot  be  taken  away  by  the  legislature,  cither  by 
punishing  its  exercise  as  a  crime  or  by  denial  of  a  remedy  in 
respect  thereto,  or  stated  in  another  form,  a  judicial  interpre- 
tation of  a  guarantee  cannot  be  modified  by  a  legislative  act. 

I  have  endeavored  to  show  that  the  mischief  created  by 
contract  cannot  rise  to  the  evil  of  a  monopoly.  At  its  worf^t 
it  cannot  go  beyond  temporary  or  partial  restraint  of  trade  And 
interference  with  competition.  It  cannot  close  the  field,  ami 
any  contract,  agreement  or  combination  for  that  purpose  t^ 
void  in  the  sense  that  it  cannot  be  enforced  as  the  law  is  no^v 
declared.  Further  limitation  than  this  upon  the  freedom  of 
contract  is  neither  wise  nor  valid. 

If  it  is  true  as  alleged  upon  the  one  hand  that  there  never 
was  a  time  when  the  business  of  the  country  was  so  concern- 
trated,  it  is  claimed  to  be  also  true  upon  the  other  hand  thai 
the  public  has  never  been  so  well  and  cheaply  served.     As 
there  is  no  hard  and  iast  rule  of  public  policy,  it  presents  a 
nice  question,  either  to  the  legislature  which  undertakes  tcr,^ 
declare  a  policy  by  statute,  or  the  courts  in  the  exercise  of , 
their  power  to  determine  one,  in  which  direction  the  true  \ 
interests  of  the  public  lie. 


If  wc  could  lawfully  ail<»pt  by  <itatutc  the  unbendin;;  rule 


^\^ 
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that  if  competition  is  or  may  be  restrained  or  prevented,  the 
contract  is  ille^^al.  thus  denying  the  right  of  combination  among 
the  weak,  how  is  the  great  power  of  individual  capital  to  be 
contended  with?  What  would  have  been  the  condition  of 
bbor  without  the  right  to  combine  for  bwful  puiposes? 
What  is  to  become  of  trade  if  methods  cannot  be  changed  to 
meet  it^  ever  varying  laws  ? 

Combinations  of  capital  are  merely  the  co-operatton  idea 
applied  to  capital  so  much  and  justly  extolled  in  the  field  of 
labor.  Those  halcyon  days  wherein  the  margins  of  profits 
were  sufficiently  broad  to  enable  all  degree  of  thrift*  enterprise 
and  talent  to  live  in  a  given  trade  are  gone,  not  to  be  restored 
by  sentiment  or  legislation.  The  course  of  trade  is  influenced 
by  the  elements,  modified  by  international  agreement  between 
and  political  and  social  conditions  existing  in,  the  most  remote 
countries  of  the  world.  The  value  of  a  bushel  of  wheat  may 
depend  upon  the  construction  of  a  railroad  in  Asia.  That  of  a 
ton  of  iron  or  coal  upon  the  existence  of  vrar  or  peace  in 
Europe. 

Self-preservation  is  the  first  law.  It  applies  to  governments 
as  well  as  to  individuals.  In  legislation  this  principle  is  known 
as  the  police  power.  In  jurisprudence  its  integrity  is  preserved 
under  the  guidance  of  the  rules  of  a  sound  public  policy.  Su 
to  use  your  own  as  not  to  injure  another's  is  the  essence  of 
the  whole  matter,  and  it  practically  means  to  use  your  own  so 
as  not  to  prevent  another  from  making  a  similar  use  of  his  if 
he  cares  to  do  so. 

Existing  conditions  do  not  present  a  demand  for  legislation, 
but  for  the  enforcement  of  well  established  laws  and  principles 
adequate  to  correct  all  infringements  of  private  or  public  ri(^ts. 
Combinations,  whether  of  emplo>'ers  or  employees,  are  not 
essentially  bad  or  essentially  good.  It  is  well  nigh  impossibSe 
to  legislate  in  reference  to  them  lawfully  or  wisely.  Even  the 
omnipotent  and  unrestnuned  Parliament  of  England  gave  up 
the  task  as  a  hopeless  one,  and  whether  it  be  a  consequence 
or  a  coincidence  it  is  nevertheless  the  (act  that  the  greatest 
industrial  progress  of  the  world  has  been  accomplished  in  the 
period  following  the  repeal  of  the  laws  oppressing  labor  and 
.intcdatinc  the  laws  ODorcssinir  trade. 
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In  various  quarters  the  m<iterial  has  recently  been  furnished 
from  which  we  may  intelligently  form  an  opinion  upon  the. 
difficult  subject  of  the  title  of  this  paper.  What  we  need  is, 
first,  5omc  information  as  to  the  methods  of  justice  and  notions 
of  law  current  in  the  epoch  before  the  Restoration  of  1868 ; 
and,  second,  an  acquaintance  with  what  has  been  accomplished 
during  the  new  regime  of  the  past  twenty-five  years  in  the 
way  of  reiorm  and  systematization .  We  shall  then  be  in  a  posi- 
tion to  understand  the  conditions  under  which  justice  is  now 
administered  in  that  country.  This  subject  is  of  more  practical 
importance  in  international  affiurs  at  the  present  time  than  the 
modes  of  justice  of  most  other  nations,  because  of  its  bearing 
on  Japan's  demand  for  the  abolition  of  extra-territorial  juris- 
diction by  Western  powers  within  her  boundaries.  The  object 
of  this  paper,  therefore,  will  be  in  particubr  to  present  as  lar 
as  possible  the  leading  considerations  which  should  aflect  the 
propriety  or  impropriety  of  yielding  to  that  demand,  and  to  set 
forUi  the  general  (acts  relating  to  Ja^xm's  legal  system,  past  as 
welt  as  present,  which  will  put  it  in  the  power  of  Western 
nations  to  form  a  well-grounded  opinion  on  the  question  of 
restoring  Japan's  judicial  autonomy. 

The  paper  makes,  therefore,  no  pretence  at  originality.  It 
only  presents  in  connected  form  what  is  to  be  found  scattered 
in  various  magazines,  transactions  and  newspapers  almost 
inaccessible  to  the  public.  These  sources,  with  two  exceptions, 
own  the  writer  of  this  paper  as  their  author ;  and  he  has  wel- 
comed this  opportunity  to  bring  together  these  fragments  at 
this  time  so  as  to  present,  in  a  connected  order  and  to  a  wider 
audience,  the  material  for  truly  estimating  the  present  condi- 
tions of  bw  and  justice  in  that  much-mbunderstood  countr>% 
the  ierm  igmota  for  jurists,  Japan. 

•  ff^per  prill  tilt  to  Iks  Wcrid'sOongr—  oo  Cowswsat,  8<ctio«  of 
d  Lmr  Rdbrai,  at  Chlcifo,  1893. 
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I.  The  Uw  ofthe  Old  R^me. 
II.  The  Present  Gxles. 

III.  The  Codes  as  a  Workable  System. 

IV.  The  Future  of  Extra-territorUl  Jurisdiction. 

I.  The  Law  op  the  Old  Regime. 

In  Puchta*s  '<  Outline  of  the  Science  of  Risht  '*  occur  the 
follow-ing  passages:  '*The  relationships  of  Rights  are  the 
relations  of  one  man  to  another,  and  may  be  called  legal  rela- 
tions. But  the  various  human  relationships  do  not  enter,  in 
their  full  extent,  into  the  sphere  of  Right,  because  the  legal 
notion  of  a  perscm  rests  upon  an  abstraction  and  does  not 
embrace  the  whole  being  of  man.  There  must,  therefore, 
occur  much  modification  and  substraotion  before  we  reach  the 
special  reUtions  which  alone  are  involved  in  the  idea  of  a 
Right  Thus,  suppose  a  man  has  arisen  from  a  protracted 
illness,  and  in  order  to  pay  the  bill  of  his  physician,  to  provide 
for  the  urgent  wants  of  his  fiimily,  due  to  recent  incapacity, 
and  to  procure  the  means  of  beginning  business  again,  he  goes 
to  a  well-disposed  neighbor,  whom  he  has  helped  in  former 
times,  and  obtains  a  loan  at  the  usual  rate.  How  much  of  all 
this  must  we  not  leave  out  in  order  to  ascertain  the  purely 
jural  relation  between  the  parties  I  Compare  with  this  the 
case  of  the  rich  man  who  raises  capital  merely  to  add  to  his 
possessions  by  a  new  speculation,  and  consider  the  effort  of 
abstraction  which  is  required  in  order  to  assimilate  the  result- 
ing legal  relations.  And  yet  the  legal  relations  in  these  two 
cases  arc  identical/' 

For  the  Anglo-Saxon  lawyer,  accustomed  as  no  other  is  to 
do  homage  to  strict  legal  principle,  as  in  and  for  itself  the 
sttWHtHM  boHUtn  of  law,  and  to  regard  legal  justice  as  mani- 
festing itself  only  in  a  science  of  unbending  rules,  this  quota- 
tion will  indicate  better  than  anything  else,  the  vast  gulf  that 
U  fixed  between  his  own  system  and  that  which  was  indigen- 
ous to  Japan.  By  making  generalisations  into  hard-and-fitst 
rules,  by  strictly  eliminating  in  individual  cases  a  variety  of 
important  moral  considerations  (much  as  certain  EnglUh 
economUts  worked  out  thctr  science  with  respect  only  to  the 
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wcahh*acquirin{;  motive),  the  Anglo-Saxons  have  succeeded  in 
creating  a  special  type  of  justice.  This  tendency  of  theirs  is  so 
strong  that  Kngtish  Equity,  the  one  ^rcstt  effort  to  counteract 
it,  has  become  in  the  end  identical  in  these  rcf^i^ects  with  the 
whole  system.  But  there  are  peoples  to  whom  this  t}'pc  of 
justice  is  utterly  alien.  Kvcn  on  the  Continent  this  imperson- 
alization  (if  we  may  so  call  it)  of  justice  has  ne\*er  reached 
such  an  extreme.  •  For  example,  the  French  Civil  Code  has  a 
*'i/<'Arf  df  grace**  which  the  court  may  accord  to  a  debtor 
whose  misfortunes  render  inequitable  the  immediate  enforce- 
ment of  a  claim  in  its  entirety  (though  even  this  has  bevti 
abemdoned  in  the  new  Italian  Code). 

But  it  is  in  Japan  that  we  may  find  the  extreme  antithesis  to 
the  Anglo-Saxon  conception  of  justice.  Whether  there  is  or 
not  any  practical  lesson  for  us  in  studying  this  opposite  t>'|x;, 
is  a  question  which  we  need  not  here  take  up.  Howe\'cr 
this  may  be,  the  chief  characteri.«*tic  of  Japanese  justice,  as 
distinguished  from  our  own,  may  be  .«aid  to  be  this  tendency 
to  consider  all  the  circumstances  of  individual  cases,  to  confide 
the  relaxation  of  principles  to  judicial  di-scrction,  to  balance 
the  benefits  and  disadvantages  of  a  given  course,  not  for  all 
time  in  a  fixed  rule,  but  anew  in  each  instance,  in  short,  to 
make  justice  personal,  not  impersonal.  It  would  not  be  fair 
to  infer  from  this  that  the  courts  of  old  Japan  could  have  been 
no  better  than  the  tents  of  an  Arab  Sheikh,  where  justice  came 
roughly  and  speedily,  and  the  good  sense  of  the  tribunal  was 
the  only  measure  of  equity.  On  the  contrar)*,  there  was  in 
Japan  a  legal  system,  a  body  of  clear  and  consistent  rules,  a 
collection  of  statutes  and  of  binding  precedents.  But  whether 
it  be  or  not  a  mere  mark  of  primitive  legal  development,  there 
was  always  the  disposition  to  take,  as  Puchta  puts  it,  "the 
whole  being  of  man  "  into  consideration,  to  arrange  a  given 
dispute  in  the  most  expedient  way.  to  sacrifice  legal  principle 
to  present  expediency.    This  is  the  first  notable  characteristic* 

The  second  is  that  Japanese  justice  was  essentially  feudal  in 
its  spirit.  At  every  step  this  quality  shows  itself.  Chiefly 
afleded  by  h,  of  course,  was  the  criminal  law.  The  common 
people  neeesmily  came  in  for  a  meagre  amount  of  respect  in 
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the  feudal  polity,  except  m  wealth-produdng  instntmeiits,  oi» 
whote  cflectiveneM  the  aubottenoe  of  the  military  clan  de- 
pended. They  were  restricted  and  punished  with  a  severity 
characteristic  of  feudalism  everywhere.  The  features  of  their 
status,  and  the  kinds  of  pnnishments,  were  not  substantially 
different  from  those  of  European  nations  at  similar  stages  of 
social  development  On  the  dvil  side  the  result  of  feudalism 
was  th.it  the  dispensoig  of  justice  between  disputants  appeared 
as  a  boon  from  the  lord  to  his  suppliant  sufajecta.  The  first 
duty  of  the  faithful  commoner  was  not  to  disturb  his  lord's 
peace  and  waste  his  own  time  by  becoming  involved  in  a  dis- 
pute. A  litigious  community  was  the  wone  of  evils.  An 
obstinate  plaintifT,  even  with  a  just  cause,  might  fare  in  the  end 
not  much  better  than  the  defendant 

Another  consequence  of  the  spirit  of  feudalism  was  the  dis- 
couragement of  appeals.  Appeals  there  were,  to  be  sure; 
but  the  generally  indispensable  ground  was  that  of  corruption, 
prejudice  or  delay  on  the  part  of  the  inferior  judge ;  and  it 
must  be  confessed  that  such  appeals  were  dangerous  for  the- 
poor  peasant,  for  it  went  hard  with  htm  if  he  did  not  make  out. 
a  clear  case  against  the  obnoxious  judge,  and  the  many  diffi- 
culties of  accomplishing  this,  rendered  such  appeals  infrequent. 

These  being  two  of  the  noticeable  features  of  Japanese  jus- 
tice, it  must  be  remembered  that  none  the  less  was  there  a  real 
legal  system  in  existence,  similar  in  form  and  history  to  that 
wrought  out  by  the  Anglo-Saxon.  By  this  is  meant  a  body 
of  legal  notk>ns,  establishing  relationshq>s  of  right  under  given 
circumstances,  and  applied  in  ^atematic  fashion  by  political 
authorities  to  disputes  brought  before  the  tribunab.  These* 
notions  «'ere  to  be  found  pardy  in  statutes,  partly  fai  local 
customs,  and  partly  in  the  precedents  and  practice  of  the 
courts.  In  the  latter  realm  the  development  of  these  ideas  by 
reasoning  from  anak>gy  played  as  clear»  if  not  as  important  a 
part  as  in  Anglo-Saxon  jurisprudence.  It  was,  in  Japan,  the 
judges  themselves  who  accomplished  this  development,  not,. 
as  in  some  tuitions,  an  order  of  jurisconsults  or  of  reVgwus. 
advisers.  The  precedents  were  not  all  in  the  shape  of  ded»> 
ions  directly  rendered  in  controversies.    There  were,  fitit,  the: 


THE  AOMIMSn-RATION  OF  JUSTICE  IN  JAPAN'.  44 1 

gaicral  precedents  established  by  the  Supreme  Tribunal 
(Ifyojo^o),  in  council  assembled.  The  decision.  howe\'cr, 
usually  took  the  shape  of  a  vote  upon  a  proposition  submitted 
by  a  single  judge,  who  was  in  doubt  and  had  no  precedent  to 
guide  him,  or  wished  to  change  an  existing  rule ;  for  the  chief 
members  were  magistrates  already  exercising  an  important 
original  jurisdiction  of  their  own.  Secondly  Judges  of  equal 
rank,  but  separate  jurisdiction,  often  consulted  one  another  on 
knotty  cases,  and  agreed  thereafter  to  follow  a  certain  rule 
mutually  decided  on.  Thicdiy.  a  daimyo  from  a  distant  fief 
(having  independent  judicial  powers)  sometimes  consulted  one 
of  the  chief  judges  of  tlie  Central  Government,  the  Shogunate 
Fourthly,  the  Supreme  Tribunal  often  passed  resolutions  ask- 
ing the  approval  of  the  Council  of  State  (the  controlling 
ministry  who  exercised  the  virtual  power  in  the  Shogun's 
name)  for  certain  rules,  deemed  to  be  of  special  importmce. 
this  approval  usually  following  as  a  matter  of  course.  Finally, 
there  were  sundry  minor  ways  in  which  precedents  were 
added,  and  legal  ideas  expanded.  The  Council  of  State  some* 
times  consulted  the  Supreme  Tribunal  on  a  point  of  law ;  and, 
what  b  still  more  interesting,  a  merchant  was  frequently  asked 
to  achose  the  tribunal  as  to  the  bearing  of  a  commercial  custom. 
I  have  said  that  appeals  w*ere  discouraged.  But  these  con- 
sultations of  one  judge  with  another,  or  of  the  Supreme 
Trft>unal  with  one  of  its  members,  practically  took  the  place 
which  appeals  occupy  with  us ;  for  where  any  really  doubtful 
questions  arose,  a  judge  was  ready  enough  to  seek  advice  or 
put  the  responsibility  of  decision  upon  his  superiors. 

On  the  whole,  then,  while  it  is  sometimes  difficult  to  define 
the  exact  line  at  which  the  system   of  jufitice  in  a  people 
ceases  to  deserve  the  name  of  jurisprudence,  and  is  to  be 
esteemed  as  merely  customary  or  arbitrary,  there  can  be  no 
doubt  that  Japan  under  the  old  regime  belonged  to  the  higher 
category.     Whether  its  national  system,  freed  from  the  bone* 
of  feudalism,  would  have  shown  a  capacity  for  cfevelopmer 
equal  to  some  in  the  West,  is  an  attractive  question.     But  th 
logic  of  events  has  established  Western  laws  here  too  firm! 
to  allow  us  to  expect  ever  to  see  an  historical  solution  of  it 
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and  our  preicnt  lack  of  knowledge  makes  it  imposMble  as 
>*et  to  hazard  an  opinion  upon  what  might  have  been. 

From  tliiH  attempt  to  sketch  some  chief  features  of  indigen- 
ous Japanese  justice,  we  may  pass  to  a  (cw  details,  concern- 
ing the  judges,  courts,  and  legal  methods  in  general. 

The  administration  of  justice  was  not  confided  to  a  sepa- 
rate governmental  department  (a  characteristic  of  which 
European  States  still  show  strong  traces),  and  nn  enumeration 
of  the  grades  of  administrative  ofncials  would  include  most 
of  the  judicial  ones  also.  It  must  be  noted,  too,  that  we 
liave  to  deal  in  reality  with  a  number  of  petty  states,  not 
merely  a  single  judicial  system.  Feudalism  kept  the  country* 
divided  under  a  number  of  powerful  nobles,  and  although 
these  were  not  politically  independent  of  the  Shogun,  the 
Viceroy  of  the  Emperor  at  Yedo,  the  Shogun  was  theoreti- 
cally only  primns  inter  parts  as  regarded  every  matter  on 
which  he  did  not  choose  to  legislate  in  the  name  of  the 
Kmpcror.  and  thus  the  judicial  functions  of  the  powerful 
daimyo  not  friendly  to  the  Shogun  (as  well,  indeed,  as  of  some 
others)  were  exercised,  for  the  most  part,  quite  independently. 
In  many  matters  of  inheritance  and  marriage  in  noble  families, 
political  reasons  had  induced  the  Shogun  to  legislate,  and,  as 
we  shall  see,  the  Supreme  Tribunal  of  the  Shogunate  took 
cognizance  of  disputes  between  different  federal  lords  and 
between  vassals  owing  diverse  allegiance.  Hut  in  ordinary 
cix-il  and  criminal  matters  there  was  a  practical  independence 
var>'ing  in  degree  according  to  the  influence  of  the  fief.  The 
immediate  possessions  of  the  Tokugawa  family  (in  whose  line 
the  Shogunate  power  descended  after  1603)  embraced  a  little 
less  than  one-third  of  the  national  territory;  but,  as  Herr 
RudorfT  has  suggested,  the  indirect  influence  of  their  legisla- 
tion and  judiciary  must  have  been  great,  and  one  may  say^ 
speaking  roughly,  that  Tokugawa  jurisprudence  was  valid  as 
a  type  for  at  least  one-half  the  country.  The  first  Tokugawa 
Shogun,  lyeyasu  (1603-1616),  and  his  grandson  lyemitsu 
(1632-1653)  occupy,  with  reference  to  the  politKal  and  legal 
unification  of  the  country,  a  position  similar  to  that  of  William 
I.  and  Henry  II.  in  England.     But  they  were  never  able  to 
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^.  ^^  ^  the  results  which  the  English  monnrchs  produced, 

^^"^   ^His  lack  of  thorough    union  was  the   most  important 

V      ^^'i^*^*  '"  keeping  the  feudal  spirit  everywhere  alive.     The 

^^^  ^^Js  for  the  study  of  legal  development  in  the  various 

^V\ll  lie  hidden  in  the  store-houses  of  the  noble  families ; 

VysiL  %ome  slight  acquaintince  with  the  Tokugawa  system  is 

all  that  Is  at  present  attainiiblc.     We  may  be  sure,  however, 

that   in   this  portion  of  the  empire  Japanese  jurisprudence 

reached  its  highest  development. 

After  i6$o  the  Tokugawa  Shoguns  were,  for  the  most  part, 
fmncants,  and  the  real  power  lay  with  the  Council  of  State 
[poropi)^  the  Shogun*s  advisers.     Decrees,  ordinances,  and 
regulations  emanated   from   this   source,  and    reference  was 
often  made  to  the  Council  on  judicial  matters.     But  practi- 
cally the  highest  judicial  tribunal  was  the  Chamber  of  De- 
cisions (/(n^^i^^/zc;),  finally  constituted  about  1634.  The  working 
members  of  this  Supreme  Tribunal  were  the  Town  Magistrate 
of  Yedo,  the  Temple   Magistrate,  and  the   Magistrate  of 
Treasury  Lawsuits.    Each  of  these  in  his  cipacity  as  a  magis- 
trate of  original  jurisdiction,  dealt  with  special  classes  of  liti- 
gatioii— the  Town  Magistrate  with  suits  involving  merchants 
of  Yedo  (practically  all  Yedo  commoners) ;  the  Temple  Mag- 
istrate, with  all  questions  involving  the  priesthood,  chiefly  dis- 
putes over  templc-lands ;  and  the  other  magistrate  with  all 
important  controversies  over  taxes,  etc.,  as  well    as   with 
difficult  cases  reported  for  decision  from  the  provincial  offi- 
cials, whose  duties  were  primarily  fiscal.     But  at  stated  times 
the  sessions  of  this  court  were  attended  by  one  of  the  Coimdl 
of  State,  and  on  other  occasions  by  one  of  the  Censors,  r.%ther 
b>'  way  kA  inspection  than  as  a  sharer  in  the  prnct^etliiti^s. 
The  Shogun  himself  twice  a  year  appeared  at  the  5cis;sion. 
The  regular  sessions  occurred  thrice  a  month— on  the  second, 
twelfth,  and  twenty-second  days,  with  continuances,  when  neces- 
sary.    Besides  the  appellate  jurisdiction,  already  mentioned, 
in  case  of  corrupt  decisions  or  delayed  justice,  the  Supreme. 
Tribune  had  original  jurisdiction  in  disputes  between  subjects 
of  difierent  fiefe,  between  a  subject  of  an  ordinary  fief  iind  a 
subject  of  the  Tokugawa  dominions,  between  Tokugawa  sub- 
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jects  belonging  to  diflerent  magisterial  jurisdictkHtf,  between 
difTcrcnt  daimyc,  and  in  ca-ses  of  treason  or  of  crimes  by  high 
officials.  But  the  lines  were  not  strictly  drawn,  and  thii 
enumeration  in  only  subsuntialSy  correct.  So  far  as  concerns 
the  dc\'elopmcnt  of  the  law,  the  most  important  organs  were 
this  Supreme  Chamber,  the  three  magistrates  {Smt^^gx^^ 
their  usual  designation),  and  the  Town  Magistrates  of  a  few 
other  chief  cities,  such  as  Osaka,  Kyoto,  Nagasaki,  Nara,  and 
Sakai.  When  the  treasures  of  recorded  material,  now  stored 
away  in  these  places,  are  brought  to  view,  and  the  case-books 
of  the  various  Tokugawa  magistracies,  as  well  as  of  the 
officials  in  the  independent  fiefs  are  properly  studied,  we  shall 
know  something  complete  and  accurate  in  regard  to  the 
growth  and  conditions  of  law ;  but  as  yet  only  the  outline  ts 
distinct. 

Out  in  the  country  districts  all  lawsuits  came  before  the 
reeve,  or  general  administrative  oflker  {dmkwtm^  kankigyp^ 
etc. ;  there  were  various  titles).    One  of  these  was  set  over 
each  district,  the  area  being  fixed  by  custom  and  convenience; 
it  might  contain  from  fifky  to  one  hundred  villages.     But  at 
this  point  we  begin  to  lose  sight  of  anything  like  systematic 
jurisprudence.     Justice  becomes  an  administrative  rather  than 
a  judicial  matter.    The  part  which  precedent  and  rule  play  in 
settling  controversies  becomes  less  and  less ;  and  the  fMirt  of 
compromise  and  conciliation  increases.     When  finally  the 
initial  stage  of  a  dispute  b  reached,  we  find  that  the  surround* 
ings  have  quite  changed.    Justice  is  attained  not  so  much  by 
the  aid  of  the  law  as  by  mutual  consent     Customs  there  are. 
and  definite  ones ;  but  they  are  always  applied  through  arfai* 
tration  and  concession.    This  feature  of  the  jural  life  of  the 
nation  is  not  without  its  parallel  among  other  Oriental  peoples ; 
but  I  fancy  that  it  is  here  peculiarly  pronounced,  and  it  is  worth 
dwelling  upon.    I  have  spoken  of  the  marked  disposition  to 
make  justice  personal,  to  let  many  esctemal  conskferatkNis 
enter  into  the  settlement  of  a  controversy.    The  exigencies  of 
mercantile  life  in  towns  reduced  this  disposition  to  a  minimum; 
but  it  attained  its  greatest  influence  in  the  country.     But, 
joined  with  this,  perhaps  even  more  powerful  and  decpcr-rooCed 
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in  the  character  of  the  people,  was  the  tendency  to  conciliation, 
to  make  everything  smooth,— a  tendency  which  is  still.  I 
think,  the  t>est  key  to  much  of  the  Japanese  character.  Not 
to  attempt  too  much  refinement  of  analysis,  it  may,  perhaps, 
be  laid  down  that  a  chief  quality  of  that  character  is  not  so 
much  a  predominance  of  the  emotional  nature  as  the  compara- 
tive weakness  of  the  will.  A  consequent  disinclination  to  act, 
a  desire  to  avoid  obstacles,  to  make  things  as  easy  as -possible, 
explain  many  traits.  The  fierce  determination  to  do,  whkh 
Anglo-Saxons  know  so  well,  b  wanting.  The  leisurely  way 
of  carrying  out  an  undertaking,  the  shrinking  from  physical 
violence, — these  seem  to  point  back  to  the  quality  I  have 
named. 

The  result,  then,  was  a  universal  resort  to  arbitration  and 
compromise  as  a  primary  means  of  settling  disputes.  It  was, 
and  to  a  great  extent  still  is,  an  ingrained  principle  of  the 
Japanese  social  system  that  every  dispute  should,  if  by  any 
means  possible,  be  smoothed  out  by  resort  to  private  or  public 
arbitratkm.  The  machinery  of  local  government,  under  the 
old  regime,  was  employed  lor  this  purpose,  if  friendly  media- 
tion fittled;  but  no  efforts  were  to  be  spared  to  settle  the 
matter  in  this  way,  and  in  practice  the  vast  majority  of 
disputes  were  so  disposed  of. 

The  principle  of  arbitration  resulted  thus.  In  case  of  a 
disagreement  between  members  of  a  kumi  (company  of  five 
neighbofs,  into  which  every  tovrn  and  village  was  divided),  the 
five  heads  of  families  niet  and  endeavored  to  settle  the  matter. 
All  mtiior  difficulties  were  usually  ended  in  this  way.  A  time 
was  appointed  for  the  meeting ;  food  and  wine  were  set  out  ; 
and  there  was  moderate  eating  and  drinking,  just  as  at  a 
dinner-party.  If  a  settlement  foiled,  or  a  man  repeated  his 
offimoe  frequently,  he  might  be  complained  of  to  the  next  in 
authority,  the  chief  of  companies ;  or  else  the  neighbors  might 
take  matters  into  their  own  hands  and  break  off  intercourse 
with  him,  refusing  to  recogntae  him  socially.  This  usually 
iMOUght  him  to  terms.  An  appeal  to  the  higher  authorities 
was,  as  a  rule,  the  practice  in  laifeer  towns  and  cities  only, 
where  the  fiuaily  unity  was  somewhat  weakened,  Snd  not  in 
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the  villages,  where  there  was  a  great  dislflce  to  seeking  outside 
coercion,  and  where  few  private  disi^reements  went  beyond 
the  fiimily  or  the  kumi. 

A  case  which  could  not  be  settled  in  this  way  was  regarded 
an  a  disrq>utab]c  one,  or  as  indicating  that  the  person  seeking 
the  courts  wished  to  get  some  advantage  by  tricks.  In 
arranging  for  a  marriage  partner  for  son  or  daughter,  such 
families  as  were  in  the  habit  of  using  this  means  of  redress 
m*ere  studiously  avoided.  It  was  a  well-known  fiict  that  in 
those  districts  where  the  people  were  fond  of  resorting  to  the 
courts  they  were  generally  poor  in  consequence.  The  time 
spent  and  the  money  lost  reduced  the  community  to  pov-erty. 
If  even  the  company-chief  could  not  settle  the  matter,  it  was 
laid  before  the  higher  officers,  the  elder  and  the  headman. 
In  fact,  the  chief  village  officers  might  almost  be  said  to  ibrm 
a  board  of  arbitration  for  the  settlement  of  appeals ;  for  in 
deciding  the  case,  the  headman  received  the  suggestions  of 
the  other  officers.  It  was  discreditable  for  a  headman  not  to 
be  able  to  adjust  a  case  satis&ctorily,  and  he  made  all  possible 
cflbrts  to  do  so.  In  specially  difficult  matters  he  might  ask 
the  assistance  of  a  neighboring  headman.  If  the  headman 
was  unable  to  settle  a  case,  it  was  laid  before  the  reeve,  who, 
however,  almost  invariably  first  sent  tt  back,  with  the  injunc- 
tion to  settle  it  by  arbitration,  putting  it  this  time  in  the  hands 
of  some  neighboring  headman,  preferably  one  of  high  reputa- 
tion for  probity  and  capacity.  When  a  case  finally  came 
before  the  reeve  for  decision,  it  passed  from  the  region  of  arbi- 
tration, and  became  a  law-suit  From  the  reeve  it  might 
pass  to  the  higher  officials  at  Yedo.  But  even  when  the  case 
finally  came  to  the  reeve's  court,  it  was  not  treated  in  the 
strictly  legal  style  familiar  to  us.  The  spirit  of  Japanese 
justice,  as  has  been  said,  dictated  a  broader  consideration  of 
the  relations  of  the  parties.  What  the  judge  aimed  at  was 
general  equity  in  each  case.  There  was,  of  course,  an  impor- 
tant foundation  of  customary  law  and  of  statutes  from  which 
all  parties  thought  as  little  of  departing  as  we  do  from  the 
Constitution ;  but  these  rules  were  applied  to  individual  cases 
with  .-m  elasticity  depending  upon  the  ctrcumsunces. 
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Each  man  was  supiwsct]  in  theor}*  to  advocate  his  own 
cause.  Nevertheless,  many  made  a  business  of  acting  for 
others.  But  the  recdving  of  a  fee  was  clandestine,  and  osten- 
sibly the  service  was  rendered  as  a  lavor. 

There  were  no  court  fees,  before  either  the  headman  of  the 
\illagc,  the  reeve,  or  the  magistrates.  There  was  a  large 
stafTof  clerks  and  assistants  at  every  town  magistrate's  and 
reeve's  office,  and  also  in  the  Chamber  of  Judges ;  and  to 
these  skilled  permanent  officials  rather  than  to  the  magistrates 
themselves  was  owed  the  systematic  and  consistent  treatment 
of  litigation. 

In  the  towns  there  was  always  a  well-organized  police 
system.  Ordinary  watch  duty  was  performed  by  the  towns- 
men themselves,  under  regulations  arranged  at  the  ward- 
meetings  ;  while  the  regular  police  were  attached  to  the  mag- 
btrate's  office,  and  their  duties  were  rather  those  of  bailiffs  and 
detectives.  In  the  country  this  portion  of  the  work,  by  old 
custom,  was  in  the  hands  of  one  of  the  outcast  classes,  called 
baniaro^  or  watchmen. 

As  to  the  extent  of  the  legislation  and  the  jurisprudence  of 
the  Tokugawa  Shogunate,  it  would  be  useless  to  enter  into 
details.  In  the  rural  districts  the  subject-matter  of  ordinary 
legal  relations  hardly  extended  beyond  land-holding,  with  the 
various  methods  of  tenancy,  land  sales,  marriage,  inheritance, 
adoption,  mortgages,  and  a  few  easements.  The  dex'elopment 
uf  definite  customs  was  limited  to  these  general  subjects.  In 
the  commercial  communities  legal  relations  were  naturally  more 
varied  and  more  complicated.  The  loaning  of  money  gave 
rise  to  a  variety  of  distinctions  and  refinements,  and  furnished 
a  great  portion  of  the  litigation.  Sale,  in  all  its  forms,  and 
with  its  attendant  machinery  of  brokerage  and  credit,  played 
an  equally  important  part.  Agency,  Sct-ofT,  Carriers,  Bills  of 
Exchange,  Checks,  Commissions,  Auctions,  Damages,  Penal- 
tics,  Pledges, — these  are  some  of  the"  special  topics  in  the 
recorded  cases.  Of  course  analogies  to  our  own  system  and 
to  others  are  plentiful.  The  form,  however,  even  where  the 
legal  result  is  the  same,  is  often  different,  the  result  having 
been  reached  by  a  different  road.    Thus,  there  existed  the 
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ordinaiy  tiansaction  of  deposit  for  safe-keqiing ;  but  as  moac^ 
was  often  so  deposited,  and  the  privilege  of  loaning  it  was 
frequently  given  at  the  sanie  time,  the  rule  grew  up  that  the 
depositary  was  not  liable  for  loss  by  act  of  God  (their  phcaaep 
"calamity  of  Heaven/'  ran  in  curious  correspondence  with 
our  own),  where  a  res  was  bailed  merely  for  safe-keeping, 
while  if  it  was  money  and  was  lent  out  by  the  bailee,  under 
the  above  privilege,  the  bailee  was  responsible  for  it  absolutely. 
We  should  have  placed  this  obligation  in  the  categoiy  of  debts 
arising  from  loans ;  but  circumstances  caused  the  Japanese  to 
work  out  a  similar  liabilit}'  through  the  machineiy  of  deposit 
— just  as  the  Romans  also,  in  the  depastimm  vnguhre^  a 
similar  transaction,  worked  out  tlie  absolute  liability  of  sn 
ordinary  borrower  of  money. 

One  might  dte  a  volume  full  of  the  interesting  coincidences 
and  divergences  which  present  themselves  as  one  studies  the 
Japanese  civil  Uw.  The  purely  criminal  law  does  not  have 
the  same  attraction,  for  one  reason,  because  it  early  came 
under  the  influence  of  Chinese  law,  and  never  regained  its 
independence ;  for  another  and  connected  reason,  because  it 
came  almost  entirely  from  above  downwards,  and  was  not  aa 
outgrotith  of  the  popular  character ;  and,  finally,  because  its 
viulity  was  almost  wholly  lost  when  feudalism  (ell,  and  such 
attraction  as  it  has  is  connected  more  with  the  study  of  soctsl 
life  under  the  Tokugawas  than  with  that  of  legal  development. 
If  one  were  to  analyze  the  reasons  for  the  interest  which  the 
civil  branch  of  the  law  has  for  the  Western  student,  he  would 
probably  find  three  chief  elements.  First,  the  polar  opposite* 
ncAs,  as  compared  n-ith  the  West,  of  the  style  in  which  Japan 
has  contrived  to  work  out  so  many  tiaits  of  language  and 
manners,  leads  one  to  wonder  whether  in  Iq^l  relations  the 
same  spirit  of  contradiction  has  shown  itself.  Second,  the 
idea  of  justice,  as  has  been  said,  is  In  Japan  a  more  flexible 
one  than  we  are  accustomed  in  Anglo-Saxon  law  to  aim  at ; 
and  there  must  always  be  an  interest  in  examining  and  com* 
paring  the  results  reached  under  these  two  extreme  types  of 
strictness  and  flexibilit)*.  Third,  the  legal  system  of  Japan  (oa 
its  dvil  side)  is  one  of  the  fisw  which  have  been  permitted  by 
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their  environment  to  maintain  their  individuality  and  reach  a 
certain  stage  of  development  in  comparative  isolation  from 
other  systems.  The  Roman  was  one;  the  Germanic  was 
another,  of  which  the  English  branch  has  attained  to  the  first 
place.  The  Hindu,  the  Slavic,  the  Mohammedan,  and  the 
Qmiese  may  also  be  named ;  and  to  this  list  it  seems  clear 
that  the  Japanese  must  be  added 

minUahsnity. 
Chicsfo. 


PRCX^RRSS  OF  THE  LAW. 

As  Marked  bv   Decisions  Selected   from  the  Advakcb 
Reports. 


According  to  a  recent  decision  of  the  Circuit  Court  for  the 

Southern  District  of  California,  a  suit  in  a  state  court  cannot 

AbaUMcnt.    ^  plcadcd  in  abatement  of  a  suit  as  to  the  same 

Lto  i"t«tfcm.    matter  in  a  federal  court ;  but  when  a  state  court 

Slat*  aatf 

Federal       has  first  taken   cognizance  of  a  cause  of  which 

^^'**  that  court  and  the  federal  court  have  concur- 
rent jurisdiction,  the  federal  court,  on  motion,  will  dismiss  a 
suit  brmight  in  it  as  to  the  same  matter,  or  will  suspend  pro- 
ceedings therein  until  the  final  action  of  the  state  court: 
Camhlf  V.  City  tf  San  Diego,  79  Fed.  Rep.  487, 

This  rule  is  by  no  means  as  well  settled  as  the  court  sup- 
poses. The  cases  cited  as  authority  for  the  ruling  are  almost 
all  cases  in  which  the  .state  and  the  federal  court  did  not  have 
the  same  territorial  jurisdiction,  and  hence  came  within  the 
settled  rule,  that  a  .suit  pending  in  a  foreign  court  cannot  be 
pleaded  in  abatement:  Afaule^.  Murray,  7  T.  R.  470,  1 798; 
Wilson  V.  Ft-rrand,  13  L.  R.  Eq.  362,  1871 ;  Buchner  v.  /vji- 
iey,  2  Pet  586,  1 829;  Humphrus  v.  Dawson,  38  Ala.  199, 
1861  ;  Crider  v.  Affcrson,  32  Ark.  332.  1877  ;  Hatch  v.  Spof- 
ford,  22  Conn.  485,  1853;  McJUton  v.  Love,  13  III  486, 
185 1 ;  DcAnnond  v.  Bokn,  12  Ind.  607,  1859 ;  Davis  v.  Afar- 
ton,  4  Hush.  (Ky.),  442,  1868;  Senders  v.  Oenunts,  28  Md. 
426.  1867;  Neweil  V.  Newton,  10  Pick.  (Mass.)  470,  1 830; 
Gooiiell  w.Mars/ioU,  11  N.  H.  88,  1840;  Bonner  v.  Joy,g 
Johns.  (N.  Y.)  221.  I8t2 ;  Walsh  v.  Durkin,  \2  Johns. (N.  Y.) 
99,  1815  ;  Lowry  v.  Hall,  2  W.  &  S.  (P^)  129,  1841 ;  Smith 
V.  Lathrop,  44  Pa.  326.  1863 ;  0*Reilly  v.  N,  Y.&N.E.  /?.  R. 
Co,,  16  R.  I.  388,  1889;  Drake  w,Brander,  8  Tex.  351,  1853. 

But  while  there  b  hardly  a  dissenting  voice  to  the  proposi- 
tion that  a  suit  in  a  state  court  outside  of  the  territorial  juris- 
diction of  a  federal  court  is  no  ground  for  abating  a  suit  in 
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the  latter,  and  tvcf  versa :  Stamicn  v.  Einhrcy^  93  U.  S.  548, 
1876;  ins,  Co.  V.  Brune,  96  U.  S.  588,  1877 ;  Cook  v.  Liieh-^ 
field,  5  Sandf.  (N.  Y.)  330,  1851;  the  question  whether  a 
suit  in  a  state  court  may  be  pleaded  in  abatement  of  a  suit  in 
a  fecieral  court  of  the  same  territorial  jurisdiction,  as  in  this 
case,  is  still  undecided,  tlic  authorities  pro  and  con  being 
nearly  equally  balanced,  and  the  Supreme  Court  not  yet 
having  pronounced  upon  it.  In  favor  of  the  validity  of  such 
a  plea  are :  Earl  v.  Raymond,  4  Mcljcan,  ((J.  S.)  333,  1847  \ 
Brooks  s.  Anils  Co,,  4  Dill.  (U.  S.)  524,  1848;  Prtsbyterian 
Ouurh  V.  rnuti,  (U.  S.)  4  Am.  L.  Reg.  526.  1856;  Nelson  v. 
Foster,  5  Bus.  (U.  S.)  44*  1857 ;  S'^f*  v.  AtL  Fire  Ins,  Co,, 
22  N.  H.  21,  1850;  Cent,  R,  R,  Co,ofN.J,  v.  N.J.  West  Une 
R.R.  Co.,  32  N.  J.  Eq.  67,  1880 ;  Mitehellv.  Bnneh,  2  Pai^e  Ch. 
(N.  Y.)  606,  1831 .  Opposed  to  it  are :  WaeUeigk  v.  Veasie,  3 
Sumn.  (U.  S.)  165,  1838;  White  v.  Wlutman,  1  Curt.  (U.  S.) 
494,  1853 ;  taring  v.  Marsh,  2  Cliff.  (U.  S.)  31 1,  1864 ;  Par^ 
sons  V.  Greenville  &  Columbia  R,  R.  Co.,  1  Hughes,  (U.  S.) 
^79*  1876;  New  England  Screw  Co.  v.  BlixHsn,  3  Blatchf. 
(U.  S.)  240,  1854;  In  re  Brinuinger,  7  Blatchf.  (U.  S.)  168, 
1870;  Ranitseryr.  Wyaft,  40  Fed.  Rep.  609,  1889;  State  v. 
JY.  ad-  .V.  E,  R,  R.  Co.,  42  La.  An.  11,  1890;  Wood  v 
Lake,  13  Wis.  84,  i860. 

The  reader  may  take  hb  choice. 


The  Supreme  Coourt  of  Iowa,  following  its  former  decision 
in  Ojiely.  Shonp,  69  N.  W.  Rep.  560,  has  lately  held,  that  a 
treaty  of  the  United  States  with  a  fordgn  country 
RifM  to  providing  that  aliens  may  inherit  lands  is  control- 
{^2^J  ling,  and  confers  that  right  upon  them,  though 
the  laws  of  the  state  may  provide  otherwise: 
Doehrel  v.  Hillner,  71  N.  W.  Rep.  204,  and  that, 
by  the  treaty  between  the  King  of  Prussia  and  the  prince  of 
Waldeck,  the  citizens  of  Waldeck  became  subjects  of  the  King 
of  Prussia,  and  consequently  entitled  to  the  benefits  of  the 
treaty  between  the  United  Sutes  and  Prussia  governing  the 
rights  of  inheritance  of  citizens  of  the  respective  countries: 
WiUke  v.  Wd€k€,  71  N.  VV.  Rep.  201. 
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There  is  a  note  on  this  subject  in  the  March  number  of 
this  nidf^axine  :  36  Am.  L.  Reg.  &  Rev.  N.  S.  187  (1897). 

The  Court  of  Appeals  of  New  York  has  recently  held» 
affirmini;  41  N.  Y.  Suppl.  11 12,  that  upon  a  proceeding  for 

Attmn^ymu  ^^  disbarment  of  an  attorney,  the  tact  that  aomc 

L«^*        of  the  charges  of  professional  misconduct  brought 

satpcmiM  «f  against  him  are  such  as  akio  to  involve  liability 

riMMdi«c«  iQ  2  criminal  prosecution,  does  not  entitle  the 
respondent  to  a  suspension  of  proceedings  until  he  has  had 
the  opportunity  for  a  jury  trial  upon  those  charges :  Rtehnier 
Bar  AssodaHon  v.  Dartky^  (Court  of  Appeals  of  New  York,) 
46  N.  K.  Rep.  835,  afHrming  41  N.  Y.  Suppl.  1 1 12. 


When  it  is  stipulated  in  a  building  contract  for  the  < 

tion  of  specified  works  that  it  shall  be  completed  by  a  certain 

BMiMinc     ^y>  ^^  ^^  default  of  completion,  the  contractor 

CMtraci.     shall  be  liable  to  pay  the  lk|uidated  damages,  and 

DaMMgM.     there  is  also  a  provision  that  other  work  may  be 

"  DHh^/"   ordered  by  way  of  addition  to  the  contract,  and 

Bitm      additional  work    is  ordered-  which  nccecnarily 

delays  the  completion  of  the  %vork,  the  contractor  is  exonerated 

from  liability  to  pay  the  liquidated  damages,  unless  by  the 

terms  of  the  contract  he  has  agreed  that,  whatever  additional 

work  may  be  ordered,  he  will  nevertheless  complete  the  works 

within  the  time  originally  limited  :  /MV  v.  ClmUr9m^  [1897] 

I  Q.  a  563. 

According  to  a  recent  dedsKHi  of  the  Supreme  Court  of 
Appeals  of  West  Virginia.  Hoopes  v.  Dt  Vmiglum^  27  S.  E. 
Rep.  25 1 ,  a  suit  in  equity  to  annul  a  forged  deed 


parpdOMd,  of  |2|„j  jiif  J  Yas^  it  Cancelled,  and  the  record  of 

Equity  ' 


it  declared  void,  brought  by  the  legal  owner  of  the 
land,  who  is  the  grantor  named  in  the  forged  cieed,  or  the 
party  holding  title  from  that  grantor,  who  instituted  suit  to 
annul  the  deed  while  he  is  out  of  possesnon,  it  not  taken  out 
of  the  jurisdiction  of  equity  by  the  (act  that  the  deed  »  vokl, 
and  it  is  not  necessary  that  the  legal  owner  before  bringing 
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«iiit  should  establish  his  title  and  obtain  possession  of  the 
land  by  ejectment  at  law. 

The  Grcutt  Court  for  the  Southern  District  of  Ohio, 
(W.  D..)  in  Fa^A/  v.  Ba/timorr  &  Ohio  S.  \\\  Ry,  Co,, 
79  Fed.  Rep.  561.  has  lately  held,  that  while  a 
railroad  company  is  under  no  obligation  to  carr>- 
fuummt  *"  express  messenger  as  such,  yet  when  under 
such  a  contract  with  the  express  company  it  docs 
carry  him.  it  15  acting  as  a  common  carrier  of  per- 
aon-s  and  he  does  not  lose  his  rights  and  character  as  a  pas- 
senger because  he  travels  in  a  special  car  provided  by  the  express 
company ;  and  consequently  a  contract  by  which  an  express 
messenger  so  carried  in  a  special  car  agrees  not  to  hold  the 
lailroad  company  liable  for  injury  to  him  caused  by  the  negli- 
gence of  the  company  or  its  servants  b  void,  as  against  public 
policy.    {Set  moU  im  this  number.) 

The  Court  of  Appeals  of  New  York  has  recently  decided, 
^  a  bare  majority,  that  when  the  mayor  of  a  city  has  classi- 
fied the  positions  in  the  civil  service  of  the  city, 
pursuant  to  the  civil  service  law,  and  has  deter* 
mined  that  no  examinations  shall  be  required  for 
certain  positions,  hb  action,  until  judicially  de- 
termined to  be  erroneous,  is  binding  upon  the 
^^ourts,  and  b  a  protection  to  the  subordinate  heads  of  depart- 
in  making  appointments,  and  to  the  employes :   Chit' 
r  V.  WurUer,  46  N.  £.  Rep.  857. 

The  Qfcuil  Court  of  Appeals  for  the  Second  Circuit  has 

Ay  held,  following  Demnieik  v.  R.  R.  Co.,  103  U.  S.  1 1,  that 

__^^_^      a  right  of  action  given  by  the  statutes  of  Canada 

«fu««.      to  the  widow  and  children  of  one  who  has  been 

^y^?***^     killed  in  that  country  through  the  negligence  of 

another,  may  be  prosecuted  to  judgment  by  them 

l«i  the  courts  of  the  United  States,  though  the  sUtute  of  the 

^tate  within  whoae  territoiy  suit  b  brought  (here  Vermont) 

Sbes  the  right  of  action  to  the  perKmal  repiesenutives  of  the 

^leQCMed:  Beittm  &  MuMe  R.  R.  Co.  v.  McDugey,  79  Fed. 
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In  Re  Chapmam,  17  Sup.  Ct  Rep.  677,  the  Supreme  Court 
of  the  United  States  has  settled  some  vexed  questions  of  law» 
which  have  been  prominently  before  the  public  for 
sometime  past,  growing  out  of  the  investigation 
^  ^^  by  the  Senate  into  the  truth  of  the  charges  that 
lavcMigMiac  some  of  its  members  had  been  dealing  in  the  stock 
of  the  American  Sugar  Refining  Company,  the 
value  of  which  was  likely  to  be  much  aflectcd  by 
the  pending  UriflT  bill.  It  holds,  (i)  That  Rev. 
Stat  U.  S  f  102,  which  makes  it  a  misdemeanor^ 
punishable  by  indictment  in  the  Criminal  Court  of  the  District 
of  Columbia,  for  any  witness  summoned  by  authority  of  either 
house  of  Congress  to  give  testimony  or  produce  papers  upon 
**  any  matter  under  inquiry,"  before  either  house  or  any  com- 
mittee thereof,  to  make  default,  or  refuse  to  answer,  is  not  so 
connected  with  section  103,  which  declares  that  such  witnesses 
are  not  privileged  to  refuse  to  give  testimony  on  the  grround 
that  it  may  tend  to  disgrace  or  render  them  in&mous,  that,  if 
the  latter  section  should  be  held  uiKonstitutional,  the  former 
must  fall  with  it ;  (2)  That  the  act  »  not  unconstitutional  on 
the  ground  that  it  delegates  to  the  Crimiiul  Court  of  the 
District  of  Columbia  exclusive  jurisdiction  in  such  cases,  and 
thereby  deprives  the  houses  of  their  constitutional  right  to 
punish  the  witness  for  contempt,  or  on  the  ground  that,  if  the 
houses  still  retain  their  authority  in  that  regard,  the  witness 
would  be  put  twice  in  jeopardy  for  the  same  oflense ;  since 
indictable  stitutory  offences  may  be  punished  as  such,  while 
the  offenders  may  likewise  be  subjected  to  punishment  for  the 
same  acts  as  a  contempt;  (3)  That  the  words  "any  matter  of 
inquiry*,'*  used  in  %  1 02,  are  to  be  construed  as  meaning  any 
matters  within  the  jurisdiction  of  the  two  houses  which  are 
before  them  for  consideration,  and  proper  for  their  actxxi,  and 
any  questions  pertinent  thereto  or  &cts  or  papers  bearing 
thereon ;  (4)  That  within  the  meaning  of  this  aectkm,  the 
senate  had  jurisdiction  to  enter  upon  an  inquiry  in  respect  of 
the  trutli  of  charges  in  the  newspapers  as  to  alleged  dealings 
of  senators  in  the  stock  of  the  American  Sugar  Refining  Com- 
pany, therct»y  impugning  the  integrity  and  purity  of  such 
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tncmbcrs  in  a  manner  calculated  to  destroy  public  confidence 
in  that  body,  and  to  subject  the  imiividuaU  to  cen5ure  or 
expulsion ;  and  that  it  was  not  essential  to  the  jurisdiction  that 
the  preamble  and  resolution  authorizing  the  investigation 
should  state  that  the  proceeding  was  taken  for  the  purpose  nf 
censure  or  expulsion ;  and  (5)  That  in  such  a  case  it  is  no 
invasion  of  the  constitutional  protection  against  unreasonable 
searches  and  seizures  to  require  a  member  of  a  stock  broker- 
age firm  to  state  whether  or  not  any  senator  had  bought  or 
sold  such  stock  through  his  firm. 

Tlie  same  court  has  also  declared  that  a  city  ordinance 
which  provides  that  no  one  shall  make  a  public  address  in  any 
,^  of  the  public  grounds  of  the  city,  "except  in 
accordance  n-ith  a  permit  from  the  mayor/*  is  not 
an  interference  with  the  right  to  freedom  of  speech,  and  does 
not  viobte  the  Fourteenth  Amendment :  Dains  v.  CammoH' 
WMitk  ef  Massachtsim,  17  Sup.  Ct.  Rep.  731.  S^-i  Halt  itt 
An  nmmber. 


A  court  of  equity  has  undoubted  juris<liction  to  commit  for 

contempt  a  person  not  included  in  an  injunction,  nor  a  party 

T^r^,,j,      to  the  action,  who,  knowing  of  the  injunction,  aids 

lalaartiia     and  abets  a  defendant  in  committing  a  breach  of 

it:  Semvtwd  v.  Paifnom^  (Supreme  Court  of  Judicature,  Conn. 

of  Appeal.)  [1897]  I  Ch.  545. 


The  West  Publishing  Company  has  at  last  secured  a  victory 
in  its  litigation  virith  the  Lawyers'  Co-operative  Publishing 
Cipjiiifct,  Company,  the  O'rcuit  Court  of  Appeals  holding 
Lmt  Rapfto.  that  the  evidence  indicated  a  general  systematic, 
"**"'"*  and  widespread  unfeir  use  of  the  copyrighted 
work  of  the  ccmiplainant  on  the  part  of  the  editors  who 
prepared  over  6/000  of  the  syllabi  for  the  cases  digested  from 
the  complainant's  series  of  rqiorts,  and  that  the  entire  work 
shoukl  therefore  be  enjoined,  excepting  the  paragraphs  di- 
gested firom  original  sources,  with  the  privilege,  however,  to 
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the  defendant,  to  show  by  competent  proof  which  paragraphs 
were  prepared  by  the  two  editors  found  by  the  court  nol  ti^ 
have  oflcnded.  and  to  move  to  have  these  paragraphs  excepted 
from  the  injunction :  Wesi  Fub,  Cf,  v.  Lmw^ftr^  C^-^.  Aiu 
Co..  79  Fed.  Rep.  756,  reversing  64  Fed.  56a 

The  principal  points  of  law  decided  were,  that  a  copyrighted 
syllabus  to  a  legal  opinion  may  be  infringed  without  reproduce 
ing  the  original  language ;  and  that  when  the  material  evidence' 
conclusively  shows  that  a  subsequent  digester  has  made  a» 
uniair  use  of  any  part  of  a  sylUbus  prepared  by  his  prede- 
cessor, the  presumption  is  that  he  made  use  dT  the  whole 
syllabus,  and  the  burden  of  proof  lies  upon  him  to  prove  that 
he  did  not  do  so. 


In  a  case  recently  before  the  Court  of  Errota  and  Appeal* 
of  New  Jersey,  7tf^«r  v.  Wtmds,  37  Atl.  Rep.  5 1  St  *  oiRnried 
woman  united  with  her  two  sons  and  her  insol- 
vent husband  in  the  formation  of  a  trading  corpo- 
ration, and  she  and  her  sons  took  all  the  stock 
gy^  issued,  except  one  share,  which  was  allotted  to  the 
husband,  without  payment.  The  money  paid  hi 
by  her  on  her  shares  was  her  own.  Her  husband  was  caif> 
ployed  as  president  and  manager  of  the  oorporatKNi,  upon  n 
salary  not  shown  to  be  unreasonable.  There  was  no  sufficient 
proof  that  the  arrangement  was  devised  to  cover  from  his 
creditors  any  property  of  his.  Under  theM  ctrcumstanoes^  it 
was  held,  that  since,  in  New  Jersey,  a  married  woman  may 
embark  her  own  money  and  capital  in  any  separate  busancsn 
or  trade,  may  employ  agents  to  carry  on  that  business,  and 
may  avail  herself  of  their  skill  and  ability  to  make  it  success-^ 
ful,  she  may  employ  her  insolvent  husband  as  such  an  agents 
if  she  does  so  in  good  faith,  and  the  profits  and  eaminga  of  the 
business  will  belong  to  her.  though  they  are  pardy  due  to  his 
business  ability,  experience  and  cneigy ;  and  therdbre,  in  the 
case  in  hand,  the  undivided  earnings  of  the  corporation,  repfo* 
sented  by  the  wife's  shares  of  stock,  befonged  to  her,  thougli 
due  in  part  to  the  skillful  management  of  the  business  of  the 
corporation  by  her  husband. 


^ 


PROGRESS  OP  THE  LAW.  457 

The  Supreme  Court  of  Alabama  lias  recently  decided,  that 
a  sole  stockholder  (a  corporation),  which,  by  vote  of  the  stock, 
^  ^  authorized,  for  its  individual  benefit,  the  issue  of 

bonds  secured  by  trust  deed  of  the  property  of  the 

corporation,  and  thereby  impaired  the  value  of  the 
itock,  could  not,  for  its  own  acts,  avoid  the  bonds  in  the  hands 
of  purchasers ;  and  though  these  acts  of  the  stockholder  were 
in  iavor  of  its  own  bondholders,  for  whose  benefit  it  had  pre- 
viously mortgaged  the  stock,  reserving  the  legal  title  and  the 
right  to  vote  the  stock  until  default,  a  purchaser  of  the  stock 
on  foreclosure  of  the  mortgage,  who  obtained  a  perfect  title 
thereto,  took  none  of  the  equities  of  the  bondholders,  and 
hence  could  not  attach  the  bonds,  except  in  the  name  of  the 
corporation,  and  subject  to  the  disability  of  the  original  stock- 
hokter :  McCalch  v.  Goodwin,  2\  So.  Rep.  967. 

The  (act  that  one  person  becomes  the  owner  of  a  majority 
or  all  of  the  shares  of  stock  of  a  corporation,  does  not  work  a 

dissolution  of   the  corporation,   nor  necessarily 

futfcjy      destroy  its  identity  as  a  business   concern,  and 

^TJ?*"'*'    property  conve}'ed  to  such  a  corporation  does  not 

become  the  individual  property  of  the  stockholder : 
Haningiam  v.  Comvay^  (Supreme  Court  of  Nebraska,)  70  N. 
W.  Rep.  91 1. 

A  corporation  is  not  dissolved  by  the  concentration  of  its 
'  stock  in  the  hands  of  one  person :  Newton  Mfg,  Co,  v.  White^ 
42  Ga.  148,  1871 :  Stale  v.  VituenHes  Unh,,  5  Ind.  ff,  1854; 
LmsviUe  Bkg,  Co,  v.  EiseimnoH,  94  Ky.  83,  1 894 ;  Russett  v. 
MeTelUm,  14  Pkk.  (Mass.)  63,  1833 ;  WUde  v.  Jenkins,  4 
Puge  Ch.  (N.  Y.)  481,  1834 ;  Button  v.  Hoffman,  61  Wis.  20, 
1884 ;  but  see  Swift  v.  Smith,  65  Md.  428,  1886.  It  remains 
a  going  concern,  and  the  sole  stockholder  cannot  bind  it  by  a 
contract  made  in  his  own  name:  Aliemongyr,  Simmins^  124 
Ind.  199.  1890;  Don&gkne  v.  Indiana  &  L,  M.  Rjt,  Co,,  87 
Mich.  13,  1891 ;  or  transfer  the  legal  title  to  its  property  by  a 
conveyance  in  his  own  name;  or  bind  it  by  a  mortgage: 
Baldwin  v.  Canfield,  26  Minn.  43,  1879;  Frank  s,  Drenk- 
brakm,  76  Mo.  508,  1882;  Bundjt  v.  iron  Co,,  38  Ohio  St 
300,  1882;  Parkers,  Bethel  Hotel  Co„^  Tenn.  252,  1896; 
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Ultcciock  V.  MoHhon,  15  Vt  519.  1843;  Siiwart  v.  Gmiid^  8 
Wash.  367,  1894;  Murphy  v.  HAftrakam,  $0  Wisi.  485.  1880; 
Button  V.  Hoffman^  (supmi);  or  sue  in  his  own  name  on 
a  course  of  action  belon^^ng  to  it :  Fitsgeraid  v.  JAr.  /W. 
^/.  C>..  45  Fed.  Rq>.  812,  1891 :  Rand^s.  Dudity,  (Mich.) 
69  N.  W.  Rep.  729.  1897. 

The  Supreme  Court  or  the  United  States  has  ruled  that 
the  property  in  do$;^  is  of  an  ini{>erfect  or  qualified  nature ; 
^^  and  it  is  within  the  discretion  of  the  legislature 
Praperty  !•.  to  sa/  how  far  thcy  shall  be  rcco^ized  as  prop- 
PMiMPMfw  ^^^.  ^^j  under  what  restrictions  they  shall  be 
permitted  to  nam  the  street ;  but  e\'en  if  they  were  property 
in  the  fullest  sense  they  would  stiJI  be  subject  to  the  police 
power  of  the  state,  and  might  be  destroyed  or  otherwise  dealt 
with,  as  in  the  judgment  of  the  legislature  is  necessary  for 
the  prf election  of  its  citizens;  and  that  a  state  statute,  (Rev. 
Stat.  I^.  %  I30I,  as  amended  July  5,  1882,)  which  provided 
that  no  dog  shall  be  entitled  to  the  protection  of  the  law, 
unless  placed  upon  the  assessment  rolls,  and  limits  the  recov- 
ery by  the  owner  for  the  killing  or  injury  of  a  dog  to  the 
value  6xed  by  himself  for  purposes  of  ta.xation,  is  a  valid 
exercise  of  the  police  power :  Scutcit  v.  New  Orleans  &  C 
R.  R.  Co.,  17  Sup.  Ct.  Rep.  693. 

It  is  not  contributory  negligence  in  the  owner  of  property  to 
Electric      attempt  to  remove  a  broken  live  electric  light  wire 

CMtHiMiitiiry  ^y'^^S  Mpon  his  premises,  in  such  a  condition  as  to 
NcgiigMMc     endanger  his  property,  although  it  is  emitting 

sparks  and  a  blaze  of  electric  light :  Leavenworth  Coal  Co,  v. 

Batch/ord,  (Court  of  Appeals   of  Kansas,  Northern   Dq>t., 

E.  D..)  48  Pac.  Rep.  927. 

The  Supreme  Court  of  Errors  of  Connecticut  has  lately 
held  that  an  electric  street  railway  line  has  no  right  to  the 

Etedric  use  of  the  street  as  a  highway  superior  to  that  of 
RHlhiTTtM   ^  person  driving  on  the  highway ;  and  therdbrCy 

d  stract.     when  a  driver  of  a  wagon  is  on  the  wrong  side 

Ncguc«M»    of  a  Street,  on  the  track  of  an  electric  car  which 

is  a|>proaching  him,  and  knows  that  another  car  b  approach- 


X 
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\n\i  from  behind,  and  that  it  is  so  far  away  that,  if  it  goes  at 
it  ft  ordinary  rate  of  speed,  he  can  safely  cross  to  that  side  of 
the  Ktrect,  he  is  not  negligent  in  so  doing,  and  in  assuming 
that  the  car  would  not  be  run  at  a  dangerous  rate  of  speed : 
Laufer  v.  Bridgeport  Traction  Co,,  37  Atl.  Rq).  379. 

When  the  assignee  for  creditors  of  a  mortgagor,  by  delay- 
ing to  question  the  validity  of  a  pledge  of  bonds  secured  by 
the  mortgage  for  over  eight  years  after  it  was 
made,  and  by  treating  it  as  valid  led  the  pledgee 
to  rely  entirely  on  his  security,  and  to  forbear  to 
pro!«ecute  his  action  on  the  original  debt,  which  had  become 
barred  in  the  meantime  by  the  statute  of  limitations,  he  can- 
not avoid  the  pledge  as  a  preference :  Elt  v.  Stars  CotHmertiai 
Co.,  (Supreme  Court  of  Rhode  Island,)  37  Atl.  Rep.  311. 

When  the  indictment  or  affidavit,  a  copy  of  which  is  at- 
BBtni4MiMi.  tached  to  a  requisition  for  the  return  of  a  fugitive 
Mficitiic^'«f  ^^^^  justice  would  be  held  sufficient  by  the  courts 

Affidavit  of  the  state  where  the  offense  was  committed,  the 
requisition  must  be  granted,  though  the  indictment  or  affidavit 
would  not  be  held  good  by  the  courts  of  the  state  of  asylum : 
Webb  V.  York,  (Circuit  Court  of  Appeals,  Eighth  Circuit.)  79 
Fed.  Rep.  616.  __^ 

The  Circuit  Court  for  the  Northern  District  of  Texas  has  re- 
cently decided  that  while  the  general  rule  is  that  persons  prose- 

^,^y,j  cuted  in  state  courts  will  not  be  released  by  the 
^^•»'"»  federal  courts  on  habeas  corpus,  but  will  be  left  to 
ivvcr  reach  the  Supreme  Court  of  the  United  States  by 
''^""^  writ  of  error,  yet  the  federal  courts  have  power 
to  issue  the  writ  when  special  circumstances  require,  possess- 
ing a  discretion  which  must  be  governed  by  the  facts  of  each 
ca^* :  Im  n*  Grice,  79  Fed.  Rep.  627. 

The  controlling  iacts  which  moved  the  court  to  interfere  in 
this  case  were,  that  the  Court  of  Criminal  Appeals  of  Texas 
had  intimated  that  it  considered  the  statute  (the  Texas  anti- 
trust law  of  1889.)  under  which  the  petitioner  was  indicted 
constitutional,  whereas  the  drcuit  court  held  it  clearly  uncon- 
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stitutional  on  several  grounds ;  and  that  the  statute  prevented 
the  petitioner  from  giving  bond  after  conviction,  and  compelled 
him  to  Hiibmit  to  imprisonment  during  the  time  required  for  aa 
appeal  to  the  court  of  criminal  appeals,  and  from  there  to  the 
Supreme  Court  of  the  United  States ;  together  with  several 
minor  cireumstanccs,  such  as  the  ruling  of  the  trial  judge  in  a 
similar  case,  and  the  delay  in  trying  the  petitioner. 


The  married  women's  acts  have  only  increased  the  rights  of 

the  wife,  not  abridged  those  of  the  husband,  except  as  to  his 

wifcani ani  control  o\'er  her  property;  and  an  action  by  a 

wife.        husband  for  the  loss  of  (oms^rtuim,  caused  by 

A^toa  hf  *  injuries  to  his  wife  through  the  negligence  of  the 


defendant,  will  still  lie>  though  the  wife  has  alreaciy 
recovered  in  her  own  right  for  the  injuries  received :  SCtify  v. 
N.  K.  iV.  //.  &  //.  R,  R.  a.,  (Supreme  Judicial  Court  of 
Massachusetts,)  46  N.  E.  Rep.  1063. 

A  conveyance  of  his  property  by  a  husband  will  not  be  set 
aside  at  the  suit  of  the  wife  as  fraudulent,  on  the  ground  that 

iNvwm.  it  was  made  to  defeat  her  right  to  attach  the 
nl'Trlmt  V'^'V^^y  to  secure  a  contingent  claim  for  alimony 
CMvcjrMMa  in  a  suit  for  divorce  which  she  had  threatened  to 
bring  in  the  absence  of  any  showing  that  the  had  cause  for 
divorce  and  alimony,  or  even  brought,  or  attempted  to  brii^, 
[or  intended  botta  fide  to  bring  ?]  any  such  action :  IXMA  v. 
UUrkh^  (Supreme  Court  of  Errors  of  Connecticut, )  57  AtL 

Rq>.  393.  

The  Supreme  Court  of  Washington  has  bUely  held  in  ac- 
cordance with  the  general  current  of  opinion,  that  when  a 
^^  candidate  for  office  has  duly  qualified,  and  is  in 

PnvMt      possession  of  hb  office  under  a  certilwatCL  of  dee* 


tion  issued  by  the  proper  officer,  and  roguhu*  on 
its  face,  equity  will  protect  him  by  bjunction  in 
the  enjoyment  of  the  office,  and  the  exercise  of  its  dutaet, 
without  interference  by  others,  until  the  title  to  the  office  can 
be  adjudicated:  SimH  v.  Smptrior  Ccttri  cf  Smaktmitk  £#.,  4S 
Pic  Rep.  741. 
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The  Court  of  Appeals  of  Maryland  has  decided,  that  when 
the  transaction  out  of  which  an  alleged  debt  arose  occurred  in 
Marykind,  bang  within  the  statute  prohibiting 
gambling,  and  both  parties  were  dtizens  and 
residents  of  that  state,  a  court  of  equity  in  Mar>*- 
land  would  restrain  the  creditor  from  proceeding  against  the 
debtor  in  another  state,  to  which  he  had  resorted  to  evade  the 
Maryland  laws  prohibiting  imprisonment  for  debt,  the  means 
which  the  foreign  court  would  have  for  ascertaining  the  statute 
on  which  the  debtor  relied  to  avoid  the  transactions  being 
imperfect,  and  the  procuring  of  evidence  being  difficult  and 
expensive:  Miiitrv,  GUHngs,  yj  Atl.  Rep.  372. 

Since  a  court  of  equity  acts  in  perscnam^  it  may  restrain  a 
person  within  its  jurisdiction  from  prosecuting  a  suit,  whether 
at  law  or  in  equity,  in  a  fordgn  court,  upon  a  showing  of  facts 
suflicient  to  invoke  its  jurisdiction :  Pkktit  v.  FtrgtuoH^  45 
Ark.    177,   1885;  EMgei  y.  Schentrman,  ^  Ga.  206,  18C9; 
Oies,  Vmitg,  24  Kan.  435,  1880;  Greai  Faiis  Affg.  Co.  v. 
Warster,  23  N.  H.  462,  1851 ;  Hajres  v.  Ward,  4  Johns.  Ch. 
(N.  Y.)  125,  1819;  VermoHi6r  Canada  R,  R.  Ca.  v.  Vennomi 
Ctntrai  R.  R.  Co^  46  Vt  792,  1873.    This  power  u  most 
frequently  exercised  to  restrain  attempts  to  evade  the  laws  of  the 
state  of  the  part>'*s  domicile,  e,  ^.,  to  attach  property  exempt 
by  those  laws :  A!Un  v.  BackaaaH,  97  Ala.  399,  1 892 ;  IPTlsom 
v./Mf/A,  107  Ind.490. 1886;  Zimmrrmaa  v.  Framke,  34  Kan. 
650,   1886;  Keystr  v.  Rke,  47  Md.  203,    1877;    Snook  v. 
Saeistr,  25  Ohk>  St.  516,  1874;  Griggs  v.  />J»r/rr,  89  Wi^] 
161,  189$  ;  and  to  elude  the  operation  of  the  insolvent  laws  • 
Mwn  V.  Fatter^  4  Allen,  (Mass.)  545.  1862  ;  Dehon  v.  Fasu^ 
7  Allen.  (Mass.)  $7,  1863  ;  Cmnmngham  v.  BnOer,  142  Mass' 
47.  1886;  or  to  vexatious  suit,  or  multiplidty  of  actions': 
Texas  &  Pae.  Ify.  Co.  v.  ICafman,  54  Fed.  Rep.  S47,  ,g^^  '. 
Lawmef  v.  Manning,  9  N.  Y.  Suppl.  223,  1890;  Ctak^^    ' 
Oanoet,  14  N.  Y.  Suppl.  62.  365.  1891 ;  Notfolk  ^  Ar    J 
Hosiery  Co.  v.  AmM,  143  N.  Y.  26$,  1894.     But  ^  inju^l 
tion  win  not  be  gianted  for  this  puipose,  if  the  ^^rnipl^,^   ^ 
has  an  adequate  defence  at  law:  XiMOSsmv  *  -««^.  ciTv 
Wiaehesar.  ids  Ala.  184. 1893;  H^  Uf^  ^«'-  ^•.  v.  ic^^. 
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61  Conn.  252,  1891 ;  Alley  w.  Cfuue,  83  Me.  537, 1891  \JonUm 
V.  Chase,  83  Me.  540,  1891 ;  Baxter  v.  Baxter,  JJ  N.  C.  1 18, 
1877  ;  or  because  the  complainant  prefers  to  try  the  matter  in 
the  courts  of  his  own  state :  Coie  v.  Yohh^,  24  Kans.  43$, 
1880;  Carsam  v.  Dunham,  149  Mass.  52,  1889;  Bank  ef 
Biliaws  Falls  v.  Rutland  &  Burlington  R,  R,  Co,,  28  Vt  470, 
1856.  In  New  York,  and  some  other  states,  it  is  held  that, 
from  principles  of  comity,  a  suit  in  a  foreign  court  should 
ne\'er  be  restrained,  except  in  very  special  cases :  Harris  v. 
Pullman,  84  III  20,  1876 ;  Thomdike  v.  Tliomdike,  142  III. 
450.  1892  ;  Meads,  Merritt,  2  Paige  Ch.  (N.  Y.)  402,  1831  ; 
Williams  v.  Ayraalt,  3 1  Barb.  (N.  Y.)  364,  1 860.  But  if  such 
a  case  arises,  relief  will  be  afforded :  Prudell  v.  Quinn,  7  III. 
App.  605.  1880;  Dobson  v.  Pearee,  12  N.  Y.  156,  1854; 
affirming  1  Duer,  (N.  Y.)  142,  1852;  Ku/ v.i/riiii//,  49  Barb. 
(N.  Y.)  299.  1867 ;  Dinsmore  v.  Nereshehner,  32  Hun,  (N.  Y.) 
204.  1884. 

As  a  general  rule,  the  federal  courts  will  not  enjoin  the 
pritsccution  of  a  suit  in  a  state  court,  being  prohibited  by 
statute:  Rev.  Sut.  U.  S.  S  720;  Diggs  v.  Woleott,  4  Cr.  179, 
1807;  Dillon  V.  Ry,  Co,,  43  Fed.  Rep.  109,  1890 ;  Hmnes  v. 
Carptutcr,  91  U.  S.  254,  1 875;  Dial  v.  Reynolds,  96  U.  S. 
340.  1877;  Tlte  Ma$nie,  no  U.  S.  742,  1884.  But  cases 
may  arise  which  fall  without  the  statute :  Fish  v.  Union  Pae, 
Ry,  Co.,  10  Blatchf.  (U.  S.)  518,  1873;  French  v.  Hay,  22 
Wall.  250.  1874;  Texas  &  Pae,  Ry.  Co.  v.  Kutetnan,  54  Fed* 
Rep.  547,  1892.  So,  though  a  state  court  generally  will  not 
enjoin  the  prosecution  of  a  suit  in  a  federal  court :  Riggs  v. 
Johnson  Co,,  6  Wall.  166,  1867 ;  U,  S.  v.  Keokuk,  6  Vf^HX.  514, 
1867;  Mead  V.  Merritt,  2  Paige  Ch.  (N.  Y.)  402,  183 1 ; 
Sehuyhr  v.  Pellissier,  3  Edw.  Ch.  (N.  Y.)  191,  1838 ;  Thamp^ 
sou  V.  Norris,  63  How.  Pr.  (N.  Y.)  418,  1882;  it  may  do  so  in 
a  proper  case,  and  punish  the  offender  for  contempt,  if  he 
persists :  Hines  v.  Ransom,  40  Ga.  356,  1869. 


In  a  recent  cise  before  the  Court  of  Appeals  of  England, 
Lammdw.  Riekard,  [1897.]  I  Q.  B.  541.  the  plaintiff  sued  to 
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recover  cfainajjcs  for  iinlaufuily  ejecting  her  from 

a  hotel  in  which  she  was  residing.     The  factn 

n    ^'^^^•^       were  as  follows :  she  came  in  November,  1895,  to 

tJi^   ^*  ^>td  Metropole,  at  Brighton,  of  which  the  defendant  was 

\^  ^^^»^^gcr.  and  stayed  there  until  August,  1896.  paying  her 

^W  ■"<?^ularly.     Her  condition  and  conduct  were  not  such 

%  ^^     -^  t^  stify  the  defendant  in  refusing  her  accommodations. 

/%^^^  ^•^S'ust  25,  1896,  by  order  of  the  directors  of  the  cor- 

^  '<V^    ^^■"^     which  cwTietl  the  inn.  the   undermanager  had  an 

.  ^f^*;^     "^^^^^^  with  her,  in  which   he  asked  her  when  she  was 

Ij  v^    ^  m^  ^^^  ^^'^  ^c  hotel ;  and  on  her  replying  that  she  should 


as  long  as  she  liked,  he  gave  her  verbal  notice  that 
in  must  be  at  the  manager's  disposal  by  noon  on 
1.    She  did  not  leave  on  that  day;  and  on  the  31st 
told  that  she  must  leave,  and  that  if  she  declined  to 
luggage  would  be  packed  up  by  the  hotel  servants, 
'^afternoon  she  went  out  for  a  walk,  and  on  her  return 
'used  admission.       Her    things  had  been  packed  by 
and  brought  down  into  the  hall,  whence  they  were 
lently  removed  by  the  plaintiff.     There  were  vacant 
in  the  hotel  at  the  time,  and  the  plaintiff's  room  was 
juired  for  the  accommodation  of  other  guests.    On 
^^^1^^^   ^^icts  the  court  held,  that  the  common  law  liability  of  an 
^^^^^^T)cr  to  receive  and  lodge  a  guest  attaches  only  so  long 
«^^t)e  guest  is  a  trawler,  and  a  person  who  has  been  received 
3t  an  inn  as  a  traveler,  docs  not  necessarily  continue  to  reside 
tticre  in  that  character ;  that  it  is  a  question  of  fact  whether 
the  guest  is  still  a  traveler  at  any  given  time  during  his  resi- 
dence at  the  inn,  and  one  of  the  ingredients  for  determining 
this  fact  is  the  length  of  time  that  has  elapsed  since  his 
arrival ;  and  that  if  the  guest  has  lost  the  character  of  trav- 
eler, the  innkeeper  is  not  bound  to  supply  him  with  lodging ; 
but  is  entitled  on  giving  reasonable  notice  to  require  him  to 
kave,  and  affirmed  the  judgment  of  the  county  court  for  the 
defendant,  on  the  ground  that  the  hotel  was  a  "  common  inn." 


In  Hymam  v.  Go/,  37  Atl.  Rep.  325.  'he  Supreme  Judicial 
Court  <d  Maine  lately  held,  that,  exemption  being  a  perKmal 
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privilege  of  the  debtor,  which  may  be  waived  by 
him,  it  should  be  regarded  as  being  waived  when 
~wai  vtr  he  conveys  the  property  to  another ;  and  tfaeie* 
fore,  if  the  conveyance  is  a  fraudulent  preference  under  the 
insolvent  laws,  the  assignee  for  the  benefit  of  creditofs  magr 
rccm-er  the  property  or  its  value. 


The  Supreme  Court  of  Minnesota  has  ruled  that  it  cannot 

be  hdd,  as  matter  of  law,  that  because  a  technically  insolvent 

merchant  or  trader  suffers  an  action  to  be  con* 

j«4iwMt     menced  against  him  upon  a  chtm  to  which  he 

hf  immm     i^^  i^  defence,  by  creditors  who  know  him  to  be 

technically  iitsolvent,  and  allows  a  judgment  to  be  entered  and 

docketed  against  him  for  want  of  an  answer,  which  judgment 

becomes  a  lien  upon  his  real  esute,  that  he  intended  to  permit 

the  judgment  creditors  to  obtain  an  unlawlul  preference; 

Bi-am  V.  Sektgcr^  70  N.  W.  Rep.  854. 


The  Supreme  Court  of  the  United  States  has  recently  deckled, 

affirming  68  Fed.  Rep.  347,  that  a  vessel  is  in  "  ooUiskm.'* 

within  the  clause  in  a  policy  of  marine  insurance, 

"  f»ee  of  particular  average  unless  the  vesHel  be 

'^^^^H^'    sunk,  burned,  stranded,  or  in  colliskm,*'  when, 

ciMM.      after  being  completely  loaded,  and  casting  oflf  her 

la  ccOMM    inoQfjugg^  3||^  j^  nm^  £i3l  again  to  await  the  rqpi- 

btion  of  some  insignificam  trouble  about  her  machinery,  and 
in  then  tun  into  by  a  scow,  in  tow  of  a  tug,  wUch  makes  a 
9ub!«tantial  break  in  her  iron  bulwarks,  though  the  injury  is 
not  sufficient  to  impair  her  seaworthiness :  Lomdom  Aammma 
v.  ComptuMa  de  Mo^gau  d^  Bwrrdr^^  17  Sup.  Ct  Rep.  785. 


A  verdict  will  be  set  askie  when  some  of  the  jurors,  during 

the  trial,  took  dinner  at  a  restaurant  with  the  sue- 

MucMted.   oessful  party,  who  invited  them  to  do  so,  and  paid 

'^^'^     for  it:  Manlmtty.  IfWiMr, (Court of  OvU  Appisals 

of  Texas,)  40  S.  W.  Rep.  353. 
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A  court  of  c-;«i«y  has  jurisdiction  ti>  apprai:<o  the  rent  to 
bc-conie  due  under  a  Ivasc  for  an  ensuing;  part  of  the  tcrnt. 

lmm.        when  an  arbitration  as  to  the  amount  of  the  rent. 

^*^'  provided  for,  has  (ailed :  and  thete  is  a  failure  of 
jmrttMeuum  the  arbitration,  when  one  of  two  arbitrators,  who 
were  empowered  to  select  a  third,  was  governed  as  to  such 
^ '.lection  entirely  by  the  wishes  and  instructions  of  one  of  the 
p.irties,  and,  without  any  other  reason,  refused  to  agree  to  any 
«*nc  of  several  com|)etent  and  disinterested  men  proposed  by 
his  associate :  Grtmrtu>r  v.  Flint,  (Supreme  Court  of  Rhode 
Isbnd.)  37  Atl.  Rep.  304. 


Since  the  plaintiff  in  an  action  for  malicious  prosecution  is 
entitled,  if  successful,  to  recover  damages  for  the  injury  to  his 
reputation,  he  may  prove  newspaper  publications 
contiuning  plain  accounts  of  the  prosecution, 
without  comment  thereon.  *'  A  plain,  uncolored 
statement  of  such  proceedings  in  i  newspaper  is  a  prixHle^ed 
publication,  and  not  in  itself  a  tort.  Such  a  publication  is  a 
natural  and  probable  consequence,  and  a  direct  consequence 
of  the  institution  of  the  prosecution ;  and  the  (act  that  the 
prosecution  resulted  in  such  a  publication  may  properly  be 
shown  to  aid  the  jur>'  in  estimating  the  damages :  **  AfiHtU' 
itpdis  Tkreshing'Madunt  Co.  v.  Regitr,  (Supreme  Court  of 
Nebraska,)  70  NAV.  Rep.  934. 


The  Superior  Court  of  Pennsylvania  has  lately  decided  that 

neither  a  divorce  a  metua  et  tkoro^  with  alimony,  nor  a  s<*ttle- 

jB^yy,^       ment  by  her  with  an  absconding  husband  of  her 

j*^**^      claim  for  money  under  such  divorce  proceedings 

CMrtffMt.     by  accepting  land  in  lieu  of  money,  nor  the  fact 

5|I|]J2"^     that  she  has  been  declared  a  ftttu  $oU  trader, 

Thrnm       will  make  her  anything  but  a  married  woman  in 

respect  of  her  contracts ;  nothing  but  an  absolute  divorce  a 

^inetdo  matrimoHU  will  have  that  eflect ;  and  therefore  a  note 

signed  by  a  married  woman,  not  so  divorced,  though  the  other 

Circumstances  mentioned  all  exist,  as  surety  for  another,  is 
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void,  uncJer  the  married  women's  acts  of  Pennsylvania :  Hariey 
V.  Leonard^  4  Pa.  Super.  Ct  431. 

The  Supreme  Court  of  Wisconsin  has  adopted  the  rule  which 
seems  consonant  ivith  reason  and  justice,  that  when  a  subsequent 
grantee  of  mortgaged  premises,  in  the  conveyance 
AMnJipiiMi    ^o  \i\vc\^  assumes  the  mortgage  as  part  of  the  con* 
*a******'     sideration.  hi.4  h'ability  rests  solely  on  that  con- 
sideration and  promise,  and  no  other  consideration 
need   pass  from  the  mortgagee  to  the  grantee,  though  his 
immediate  grantor  was  not  personally  liable  to  the  mortgagee : 
Hhos  v.  Sanger,  70  N.  W.  Rep.  1069. 

When  a  mortgagor,  by  recorded  deed,  conveys  part  of  the 

mortgaged  premises  to  one  who  assume*  the  entire  mortgage 

TrMtfrf  •!    ^^^*  ^^^  ^^^"  coHveys  the  balance,  free  from  the 

Property,     incumbnmce,  the  first  parcel,  even  in  the  hands 
AM««pU«a 
•f  D«M  hf     of  a  subsequent  grantee,  who  agrees  to  pay  only 


a  proportionate  part  of  the  debt,  is  primarily  liable 
for  the  whole  amount,  and  the  mortgagee  may  first  resort 
thereto,  reserving  the  balance  of  the  tract  as  a  separate  fund 
to  satisfy  a  later  indebtedness  secured  on  that  part  alone: 
Skinner  v.  Marker,  (Supreme  Court  of  Colorado.)  48  Pac 
Rep.  648. 

According  to  a  recent  decision  of  the  Supreme  Court  of 
Alab;ima.  the  rule  that  mortgaged  premises  will  be  subjected 
p*r«ciiM«r«.    to  foreclosure  in  the  inverse  order  of  alienation 

orI«r«f  ^y  *^^  mortgagor,  does  not  apply  when  the 
AitoMtiM  mortgage  provides  that  any  part  of  the  land  suld  by 
the  mortgagor  shall  be  released  on  payment  of  the  purchase- 
money  on  the  mortgage,  and  the  mortgagor  sells  a  part  of 
the  premises  to  one  who  has  notice  of  this  provision,  reserving 
a  lien  for  the  deferred  payments,  and  delivering  the  notes 
therefor  to  the  mortgagee.  In  sucli  a  case  foreclosure  should 
first  be  had  on  lands  so  sold  for  the  amount  due  on  tlie  notes 
before  resorting  to  that  held  by  the  mortgagor,  or  by  a  person 
who  succeeds  to  his  equities :  Nartkwesieru  Land  Aum.  v. 
RadmsoH,  2 1  So.  Rep.  999. 

Ardtmms  Stewart, 
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PdLicE  PbwER ;  Municipal  Ordinance.  The  Supreme  Court 
of  the  United  States  has  recently  decided  that  a  city  ordinance 
providing  that  no  penon  shall  make  any  public  address  in  any 
public  grounds  of  the  city,  except  in  accordance  with  a  permit 
horn  the  mayor,  docs  not  violate  the  fourteenth  aroendment  to  the 
Constitution  of  the  United  States  :  Davi$  v.  Com,  0/  Mas$.^  17  S. 
C.  Kq).  731,  (May  10,  1S97).  I1ie  (|iiestion  of  the  right  to  regulate 
public  addresses,  parades,  assemblages,  etc.,  has  been  treated  in  any 
but  a  uniform  manner  by  the  Supreme  Courts  of  the  States.  I1ic 
difiicttlty  seems  to  be  not  so  much  the  right  of  the  State  or  city  to 
regubte  such  rights  bat  the  manner  in  which  said  rights  shall  be 
regulated  and  the  right  to  delegate  the  power  to  administrative 
oAcen.  In  Massachusetts,  in  the  above  case,  and  also  in  Onn,  v. 
Abraham ,  156  Mass.  57  (189s),  such  a  delegation  of  power  to  the 
park  commissioners  was  held  to  be  reawnable  and  the  ordinance 
constitutional.  In  New  York  it  was  held,  Vance  v.  HadfieU^  as 
N.  Y.  S.  R.  858;  51  Hun,  620,  643;  4  N.  Y.  Supp.  its  (1889), 
that  an  ordinance  forbidding  beating  of  drums  or  making  any  noise 
with  any  instntment  whatever  on  any  sidewalk,  without  written 
permissaoB  of  the  picsideDt  of  the  village,  is  reasonable  delegation 
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of  ]iolicc  power.  In  California,  /»  re  ^aJUrtv,  105  CaL  558 
(^^fS  )t  an  ordinance  making  it  unbwful  to  beat' a  drum  upon  any 
trav«rle<i  street  without  s|iecial  permit,  and  giving  a  dtjr  officer  power 
to  grant  |)ermi»ion,  is  reasonable  delegation  of  power. 

On  the  other  hand,  in  Wisconsin,  Sfti/e  v.  Derimg^  84  Wis.  585 
(i^9.1)>  it  «'*s  held  that  an  ordinance  forbidding  street  paradox 
lienting  dnims,  etc.,  nn  certain  streets  without  written  pemiwoii 
of  the  mayor,  but  excepting;  from  its  provisions  certain  claaes  of 
or^'anications  is  unreasonable  and  unconstitutional  in  giving  to  the 
mayor  arbitrary  |iowcr.  And  in  Michigan,  In  rt  Frazer,  63  Mich. 
396  fiK86),  a  similar  ordinance  was  declared  to  be  unreasonable 
and  void.     So,  in  Oklahoma,  /v  rr  GrihhtN^  47  V9C,  Rep.  1074 

fi«97). 

So,  in  Illinois,  Chinr^o  v.  Trciier,  136  111.  430  (1891),  an 
ordinam  c  providing  that  no  street  (lanide  shall  be  allom-ed  upon 
(c-rtain  streets  without  (icrmit  from  police  department  spectfyiBg 
routes,  etc.,  is  unreasonable  and  unconstitutional,  as  council  cannot 
delegate  its  legislative  |)Ower  to  a  mere  executive  officer. 

It  would  seem  that  the  decision  of  the  United  States  Supreme 
Cotift  is  Itased  u|ion  sound  law  and  common  sense.  Citiaens  have 
cenain  absolute  rii;hu,  among  them  free  speech  and  the  use  of  the 
highway,  but  these  rights  may  be  abused  as  well  as  used,  aind  in 
order  to  prevent  abuses  and  ])rotect  the  same  rights  in  other  citiaensi 
there  should  be  pro|)er  regulations  for  the  exercise  of  those  rights. 
Wlien  there  regulations  are  made  general  in  their  nature  so  as  not 
to  disc  riminate  for  or  against  any  cUlss,  and  the  power  to  enforce 
these  regulations  is  delegated  to  a  proper  executive  officer,  theie 
«'ould  seem  to  be  little  ground  for  objections. 


N El ii.i<;eNcE  AT  Railroad  Crossings;  Identification.  What 
duties  do  the  variotis  cotirts  impose  upon  a  traveler  who  approachei 
a  ;;nide  crossing  on  the  highway?  A  late  decision  of  the  Circuit 
Court  of  .Apixrals,  /V/^  v.  C/ark  ei  a/.,  79  Fed.  Kep.  744  (Klarch 
22.  1S97 ),  well  illustrates  the  rule  adopted  by  the  Fedeiml  courts 
on  this  subject. 

In  this  case  the  plaintiff,  Pyle,  was  driving  in  a  wagon  with  his 
friend.  Wright,  when  they  approached  a  grade  craving  of 
the  Union  I'acific  Railway  (operated  at  the  time  by  the  defendant, 
Clark  and  others,  as  receivers).  They  stopped  at  some  distance 
from  the  track  to  allow  a  train  to  pass,  and  then  drove  acroai* 
looking  only  down  the  track  toward  the  south.  A  train  came  from 
the  north  at  a  high  rate  of  speed,  and  without  any  n-aming  struck 
the  wagon  and  injured  them  both.  Suiu  having  been  broqgfat* 
Wright  was  allowed  to  recover,  but  Pyle  was  barred  from  so  doiag 
on  the  grotmd  of  contributory  negligence. 

In  the  part  of  the  judgment  rebting  to  the  action  brovght  agninst 
the  railway  company  by  Pyle  (the  driver  of  the  wagon),  Judge 
Santwm  lays  down  the  rule  which  has  been  unifotmly  adopted  by 
the  Feder;il  « ourts :  "  It  is  the  duty  of  e\'eryone  approaching  a 
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imitroftd  to  look  both  ways  and  10  listen ;  and  when  a  diligent  use 
of  the  senses  would  have  avoided  the  injury,  iailure  to  use  them  is, 
under  ordinary  circumstances,  contributory  negligence,  and  should 
be  so  declared  by  the  court."  This  is  evidently  adopted  from  the 
language  of  Justice  Field,  in  R,  Jf,  Cp,  v.  IIoHston^  95  U.  S.  697 
(1S77),  showing  that  the  Federal  Judges  consider  it  negligence /fr 
tt  to  omit  either  to  look  or  to  listen. 

In  l^nnsylvania  the  same  rule  is  applied  with  the  addition  that 
it  is  the  im|ierative  duty  of  the  traveler  to  stop  before  hie  attempts 
to  crass  the  track.  Justice  Dean,  in  Gray  v.  Pennit.  R,  R.^  17a 
^*  3^3  (i^<^)»  quotes  with  approval  the  language  of  Justice 
Mitchell  in  a  previous  case :  *'The  rule  that  a  traveler  must  stop, 
k)ok,  and  listen  is  an  absolute  and  unbending  rule  of  law.'*  So 
rigidly  is  this  rule  applied  that  the  "stop**  is  construed  in  its 
titemi  sense,  and  a  "bicycler's  stop,"  which  enables  the  rider  to 
obtain  a  fisirly  clear  view  of  the  trsck  has  been  held  insufficient : 
R9herts0m\\  PeniM,  ^.  ^.,  180  FSa.  43  (1897).  In  New  York 
the  Pennsylvania  rule,  that  to  stop  is  necessary,  has  been  utterly 
discredited:  AVin/nrr/^r v.  B,  H,  R,  R,,  9  .App.  Div.  66  (1S96), 
and  this  State,  together  with  most  of  the  others,  follows  the  rtile  of 
the  Federal  courts.  However,  cases  in  Texas  and  (veorpia  have 
gime  to  the  other  extreme,  and  decide  that  no  spedjif  duties  are 
imposed  upon  the  traveler,  the  omission  of  which  will  render  him 
guilty  of  negligence,  but  that  he  must  simply  use  the  care  to  be 
expected  of  an  ordinarily  prudent  man :   /.  cr"  (7.  ^V.  R.  R.  v. 

Drrr  (TeE.)f  «3  ^-  ^^'-  *^«?P-  377  (»*9o)»  ^-  ^  ^-  ^-  ^-  ▼• 
/frawry  (Ga.),  3  S.  E.  Rep.  4>6  (1887). 

It  will  be  observed  that  in  the  case  of  Py/e  v.  C/arJt,  tu^ra,  the 
court  allowed  Wright,  who  was  Hitting  in  the  wagon  with  Pyle,  to 
lerover,  the  reason  being  that  he  was  not  consi<&red  to  be  identi- 
fied with  l*y\t  so  as  to  be  lesponsible  for  the  latter' s  contribiitory 
nc^'ligence.  'ilic  repudiation  of  the  doctrine  of  identification  is 
now  well  settled  in  the  Federal  courts,  all  cases  on  this  subject 
folkywing  Z/ff/f  v.  Hatketi,  116  U.  S.  366  (1885).  Likewise, 
after  a  number  of  shifting  decisions,  the  same  is  declared  to  k>e  the 
kw  in  all  the  States  of  this  country  except  Michigan  and  Wisron- 
sin,  whose  courts  still  apply  the  rule  of  identification  bid  down  in 
Tk^roHghj^opd  v.  firyati,  8  C  B.  115  (1849),  where  a  ndcr  in  a 
private  conve)*ance  is  injured  through  thie  negligence  of  the  driver : 
CitJJy  V.  /Arnv,  46  Mich.  596  (1881} ;  Oiis  \.  JoMtsviHe^  43  Wis. 
4»  (1879). 

CAmRius;  Express  Mcssekcer;  Exemption  from  Liability 
roR  Nei^uubnce.  For  the  first  time,  apparently,  a  Federal  court 
has  been  called  upon  to  consider  the  validity  of  a  contract  exempt- 
ing a  milniad  company  from  liability  for  injuries  to  an  exprew 
mcaenger  arising  through  the  negligence  of  its  servants.  In  Vfijckt 
V.  R,  R,f  79  Fed.  561  (March  29.  1897),  the  mewenger  released 
the  nilnwd  company  fn>m  liability  for  negligence.     He  was  injured 
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through  negligence  of  the  nilroad't  emplo]recs  and  sued  the  com- 
pany. Defei^nt  let  up  the  agreement  between  the  parties.  The 
Circuit  Court  for  the  Southern  District  of  Ohio  held  the  agreement 
void  as  against  public  policy  and  allowed  a  recovery.  In  reaching 
this  decision,  the  court  repudiated  the  decisions  in  the  only  cases 
that  have  raised  the  question  in  the  state  courts,  vis. :  Boies  v. 
R,  H.,  147  Mass.  255  (1888)  ;  Hosmer  v.  R.  R.,  156  Mass.  506 
(189a),  and  LauisriV/e,  FM,,  R.  R.  ▼.  Kee/tr  (Ind.)»  44  N.  E. 
Rep.  796(1896). 

'I1ie  court  placed  its  decision  on  two  grounds :  ( i )  That  though 
a  railroad  company  is  under  no  obligation,  in  its  capacity  as  common 
carrier,  to  receive  the  plaintiflf  as  a  passenger  into  its  baggage  cars, 
yet  when  it  does  lecetve  him  into  those  cars  undera  special  oontnct, 
it  is  performing  the  function  of  a  common  carrier  and  the  plaintiff 
becomes  a  passenger  for  hire  ;  (a)  That  if  plaintiff  was  a  passenger 
for  hire  the  contract  in  ease  of  the  company's  liability  for  negligence 
is  void,  as  being  contrary  to  public  policy :  R,  R,  Qf.  ▼.  Z#rihicvw/, 

*7  Wall.  357(1873). 

The  point,  then,  in  which  this  decision  differs  from  the  three 
above  quoted,  is  in  holding  that  the  messenger  is  a  passenger,  or,  to 
put  the  same  thought  in  oUier  words,  that  the  carrier  is,  as  respects 
him,  a  common  carrier  and  not  a  special  carrier.  All  the  cases  cited 
agree  that  R.  R.  Co.  v.  Lotkwood  is  a  sound  decision,  but  distin- 
guish it  on  the  ground  that  there  the  railroad  held  itself  out  as  a  car- 
rier, and  also  that  there  was  clearly  a  compensation  received  by  the 
carrier  for  the  isniing  of  so-called  free  passes  to  dro\-eny  auth<mi- 
ing  them  to  ride  on  the  trains  on  which  their  cattle  were  carried. 
They  hold  that  a  railroad  cannot  be  considered  a  carrier  of  passen- 
gen  by  baggage  cars,  that  they  are  places  of  great  danger,  and  that 
if  the  messenger  were  there  without  permission  he  might  be  ejected, 
and  that  hence  in  view  of  the  fact  that  the  railroad  gruited  this  special 
and  unusual  privilege,  no  public  policy  is  transgressed  by  a  stipala- 
tion  for  exemption.  It  is  said  in  Bates  v.  R,  R.^  "The  contract 
did  not  diminish  the  liability  of  the  defendant.  It  left  the  risk 
assumed  by  the  plaintiff  in  riding  in  the  baggage  car  what  it  would 
have  been  without  the  contract ;  it  only  secur^  him  against  being 
ejected  from  the  car.  .  .  .  The  question  of  the  right  <?  carriers  to 
limit  their  liability  for  negligence  in  the  discharge  of  their  duty  as 
carriers  by  contracts  with  tl^ir  customen  or  paasengere  in  regard 
to  such  duties,  does  not  arise  under  this  contract  as  constnicd  in 
this  case.— ^.  R,  v.  Loekwood*' 

In  LouisviiU^  Eic,  R.  R,  ▼.  Keefer^  the  court  took  the  view 
that  in  making  such  a  contract  a  railroad  company  is  doing  some- 
thing outside  the  scope  of  its  occupation  as  a  common  carrier, 
something  it  is  not  le|^ly  compellable  to  do,  and  hence  oontracti 
in  the  capacity  of  a  special  carrier,  and  may  therefore  stipulate 
against  its  own  negligence  without  violating  any  rule  of  pnblic 
policy.  In  the  latter  case  an  analogy  was  drawn  from  the  cases  which 
decide  that  a  contract  to  transport  the  private  can  of  a  tiavding 
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56  Mick^^^    the  contract  of  a  common  carrier:   Coups,  Rw  Co,^ 
(i«9j^    -       m  11  (1885);    Rx.  Co.  V.  IVaHiWe,   14  C.  C.  A.   157 


g?*^»  iix  ^^^-p"ioNAL    1-Aw;  Eleventh  Amendment.      There  has 

m1^^^  a^   *"^^?cent  years,  a  divergence  of  opinion  as  to  what  con- 

/r^'^^^     ^B^it  against  a  State  within  the  meaning  of  the  eleventh 

ha  '— '■»     »*^^    ^  ^^  Constitution  of  the  United  States.     In  Timlalw 

bftl^^  W^  ^"P"  ^**"'*  ^'^^'  '^°  ^•^'^•^'  '°*  i»97).  the.  plaintiff, 
?j^KH^^?'^*^ht  land  from  the  Comminioners  of  South  Caiolina, 
"|*J*  »*>  ^^^^^tment  against  the  SecreUry  of  Sute.  who  had  ousted 
g^P*"*^^^  *""^^iie  of  his  official  authority  as  having  charge  of  all  State 
Jf  *  ^^wi  '^^^  defense  was  that  the  suit  was  in  effect  against  the 
i^lieS*  -JSL  T^'*'^'*  ^^  Circuit  Court  had  no  jurisdiction. 
_^JIf**     t>%^^**^*  Harlan,  in  affirming  the  judgment  for  the  plaintiff, 

^f^^V^^^^  that  n'here  the  agcnto  of  the  United  States  held  the 
(Nit  ^^^"^^    Cemetery  for  the  public  use  of  the  government,  a  suit  in 
#crjo^^l^     Against  them  was  not  a  suit  against  the  United  States, 
Unit^^  ^^^.^^Sainst  the  individuals  as  trespassers,  and  that  such  an 
I0    Z^    ^^^^  niainuinable  as  it  did  not  conclude  the  rights  of  the 
irioe    W^**i^^^^'   Carrs,  U.  S,,  98  V.  S.  433  (1878). 
ffas^^^^"^^"^^  arising  under  the  eleventh  amendment,  the  earlier  doc- 
s\L   ^v^      ^^^t  if  the  Sute  was  not  a  party  to  the  record,  the  suit 
j^J"^^^^^  ^%ainst  it:  Daris  v.   Gntr,  16  Wall.  203  (1872).      ITiis 
^      ^,^^\^\^^«en  abandoned,  and  the  test  is  now  whether  the  State  is 
^^      %^     ^^^^y  interested  in  the  event.     In  Ltwtst'ttna  v.  /umr/,  107 
«  ^      «  II   (188a)  it  was  held  that  a  mandamim  would  not  lie 
^K^JKiqX  "^he  auditor  and  treasurer  of  lx>uisiana  to  compel  them  to 
y  V^nds  of  the  Sute,  as  they  were  not  mere  agents,  but  servanu 
Tt^iie  Sute,  and  the  effect  would  be  to  com|)el  the  Sute  to  perform 
^  contract.     Wherever  that  would  be  the  effect  of  a  judgment,  the 
^it  is  really  against  the  Sute:  /fa^vot/y.  Souiktm,  117  U.  S.  5a 
(1886);  tn  re  Ayres^  \2i  U.  S.  443(1887).     If  the  Sute  is  an 
tndbpeniable  party  to  the  record  to  eiuble  the  court  to  grant  relief, 
the  suit  is  against  the  Sute :   Chnmni^hitm  v.  Miuom^  c^^.  R,  A*., 
109  U.  S.  447  ( 1883).     Hut  a  suit  in  detinue  against  a  tneasurer 
who  levied  on  the  plaintiff's  property  for  non-pa>'roent  of  taxes, 
ondcr  a  void  law,  is  an  action  against  the  wrongdoer  as  an  indi- 
vidttd,  and  not  against  the  Sute:  Poimiexter  v.  Greeuhaii^  1 14  U.  S. 
270(1884).     And  the  Circuit  Court  will  restrain  a  Sute  officer 
from  executing  an  unconstitutional  sutute  which  violates  the  con- 
tract made  by  the  Sute  with  the  plaintiff.     As  no  affirmative  official 
actiofi  is  there  miuircd  from  the  Sute,  through  iu  officers,  it  is  not 
a  suit  agaiiuit  the  Sute:  Ptnnoyer  v.  MtCtmmimgkXt  140  U.  S.   i 
(1890);  im  re  Tjier^   149  U.  S.  164  (1892).     So  a  suit  in  tort 
will  lie  sgaiast  an  officer  who  seizes  the  plaintiff's  goods  under  an 
nnconititutional  sUtute:  Sfof/v.  OoMaM,  165  U.  S.  58  (i'^7)» 
whcie  Uie  defendant,  as  consuble,  seized  the  plaintiff's  liquor 
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umler  the  South  Carolina  dispensary  law,  which  was  held  unoooati- 
mtional  as  (ar  as  it  aflectcd  interstate  commerce. 

From  thcsie  cases  it  will  be  seen  that  in  determining  whether  the 
suit  is  to  be  considered  as  against  the  State  regard  most  be  had  to 
the  anture  of  the  case  as  presented  by  the  whole  record,  not  rociely 
to  nominnl  |iartics  to  it.  As  the  ptaintiflf  in  the  case  under  dit- 
cussion  in  not  suing  the  defendants  to  enforce  specific  perforroaiioe 
of  a  coiuract  by  the  State,  but  to  recover  property  wrongfully  taken 
by  the  det'emlantH  ax  individuals  under  color  of  state  authority,  the 
ra.M:  falU  under  the  rule  of  C/.  S.  v.  Lff  (sttfra),  and  the  line  of 
cask'K  ending  in  Stoit  y.  DanaM  (^stipra), 

'Ilie  judgment  in  this  case  only  decides  the  title  as  between  the 
plaintiff  and  the  defendant ;  and  the  Sute,  not  having  submitted 
its  rightH  in  the  casw  to  the  determination  of  the  court,  is  not  oon- 
clntied  by  that  juilgment.  Therefore  as  the  suit  does  not  affect  the 
state,  it  is  not  a  larty  in  interest,  and  the  suit  cannot  be  said  to  be 
against  it  within  the  meaning  of  the  eleventh  amendment. 


MAvrKR  AND  Sf.rvant;  Wkon(;ful  Discharge;  MBAStms  or 
I)a\ia4.r>.  'Ilie  Su]>reme  Court  of  Wisconsin,  in  the  caae  of 
Tok/erx.  AaJra  J^*.  C».,  70  N.  W.  Rep.  292  (Feb.  27,  1897), 
derided  that  a  servant  wrongfully  discharged  c:annot  recover  hb 
ex  I  lenses  in  seeking  other  emplqrment,  though  the  wages  so 
re«  eivcd  have  been  credited  in  reduction  of  daniages.  The  estab- 
lished rule  of  bw  governing  such  caftes  b  that  the  servant  b  entitled 
to  recover  his  wages  for  the  balance  of  his  term  leas  what  he  has 
nude  or  might  Imve  made  from  some  subsequent  employment 
during  the  Italance  of  the  term,  and  that  he  is  bound  to  use  doe 
diligence  in  seeking  such  subsequent  employment :  CkamAerititi  v. 
Afftfyan,  68  I'a.  168  (1871);  CkamplaiH  v.  7Ki«/  Gi.,  31  Vt 
162  (  1858);  Perry  v.  Simf^son,  EU,,  Co,,  37  Conn.  510  (1871); 
I/ithhfr,/  V.  />.//!•,' 61  N.  Y.  36a  (1875)  ;  Bennetl  v.  MttrUti^  46 
Minn.  1 13  ( 1891 ).  Of  course  the  damages  must  be  limited  in  any 
case  to  the  contract  price  for  the  entire  term :  Brotishaw  v.  BruH^m^ 
5  Rich.  465  (1852)  ;  Afi  Daniel  v.  Parks,  19  Ark.  671  (1858). 
The  discharged  servant,  prima  facie,  has  a  right  to  recover  for  the 
whole  term  and  the  burden  of  proof  is  on  defendant  to  show  that 
plaintiff  has  not  used  reasonable  diligence  to  secure  employment 
elsewhere.  What  amounto  to  reasonable  diligence  b  a  question  of 
fart  for  the  jury  in  any  given  case :  Byrds,  B^,  4  McCord  (S.  p.)» 
246,  (1827);  Htnoartiw  Dah  {supra). 

In  the  present  case  the  trial  court  took  the  view  that,  as  the 
nuster  might  show,  in  mitigation  of  damages,  that  the  servant  had 
secured  other  employment,  the  servant  should  be  credited  with 
reaM>nal>le  expenses  incurred  in  seeking  new  employment.  Hw 
Supreme  Court  reverKd  the  judgment,  molding  that  die  maimer  of 
obuining  employment  and  the  place  whoe  bat  it  may  be  obtoined 
are  questions  to  be  decided  by  the  servant  himself,  and  that  any 
traveling  or  expenses  that  he  may  consider  neccwary  for  the  parpow 
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aii  iii.itu  I  <  (.ntiicU  ^\ '.thill  the  cxenisc  of  his  oun  distretion.  an*! 
mhii  h  lannot  roncvrn  the  fonifCF  employer.  The  |K»int  Hctn* 
ticker  to  ha\x  Ixrcn  iaiH'<l  before. 

It  nti^ht.  Ik*  argued  that  the  ruling  of  the  trial  jnd^c  i^iiion-  hkely 
to  scriirc  jiistue  than  that  oi"  the  Su|iRnie  Cpiirl.  To  hoi«i  that  a 
disf  h.^r^jed  smant  miM  use  diHgeiue  in  sivkinp  other  employment. 
so  as  io  ndiiie  hi^  muster's  damage^i,  and  to  hohl  further  thqi  he 
cannot  U-  erediteJ  vith  the  exjienM"  ol  rensonaMc  efforts  to  secure 
new  employment,  :  nd  ranpot  even  have  the  •|!ieslion  of  the  ri'.ts4>n- 
aldem^s  uf  siieh  eX|H:nse  submitted,  to  a  jur)  .  sfcm>  >ontra«betory. 
It  is  rornmirmling.  a  man  to  usir  due  dili^'cm  c,  and  then  puMi'>Hing 
him  for  its  exercise  by  refusing  bim  a  credit  for  e\|>enMS  in*  urred 
m  his  attempt  to  save  hisi  ma.ster  from  liability.  If  the  ipM>tion  of 
what  is  reasonal>tc  diligence  is  for  the  jury,  <  ertninly  that  body 
would  seem  Io  lie  com|)ctent  to  determine  whether  o'  not;  the  • 
c\|K.'nse>  incurred  were  proper. 


llr*i:.iNi»'AM>  WiiF.  I  0)M!*kikxl;y  Of  WiTNKs-K-.  .  The  (  ourt 
of  f'nminal  ;Vp|»e;ds .  of  Texas,  in  x\\v  iv^cof  A/i//rr  \.  S/,i/t,  40 
S.  W.  Rep.  313  (April  28,  1S97),  decided  that  under  the  IVx-w 
Statute  a  pn.iset;uling  wife  is  nut  a  comficteDt  witpes^i  nj^ainst  her 
htisland  for  an  al*ortion  per|)etrated  J>y  him  prior  to  their  mar ria,i:e. 
'fhe  well-known  common  law  rule  is  that  a  wile  cannot  le  re<ei\td 
as  a  witness  for  or  against  her  husband  exce|>t  in  suits  betuxen 
them  orrn  ertmhul  cases  where  he  isjirosecuted  for  an  a<  t  oi  {ler- 
sonal  nolcnee  committed  against  her, 

In'  the  I'pitcd.  States,  $tatc  statutes  on  the  subjet  t  universally 
exist.  'II1C  Texas  statute  reads.:  ^*'yhv  htisliand  and  wife  .  .  . 
shall  in  -no  raate  testify  against  eaeh  other,  except  in  a  criminal 
|irose^:utLon,  for  an  offence  committed  by  one  agamNt  the  other:** 
Code  i'r.  I*ntc,.  1895,  .\rts.  774  and  775.  It  is  p>^»(tiially  de- 
claratory o(  the  common  law  on  this  |)ointand  was  ri^^htl)  constnicd 
af  rordrn;;  to  that  bw. 

'fhc  aiiortion  in  this  case  was  effected  by  drugs.  I ( administering 
drug.H  for  8u«.h  a  ]>ur|M)ac  is  not  an  act  of  |>erronjl  violem  e,  in 

'  accordance  with  the  nile,  of  rouise  the  evidence  wa>  not  admissible. 
Nor  a.ssunring  that  the  offence  was  one 4»f  fwrsonal  violence  wOuld 
the  evidence  l)c  admissible,  'llie  criinc  was  not  conoipitted  against 
die  defendant's  ?i^e  Imt  against,  at  the  time,  an  unmarried  woman. 
Neither-  «*otdd  sh^  tc;^tffy  as  sm  unmarried  woman  for  she  was  his 

•  wife  at  the*  time  she  n-as  called  to  the  stand.  In  other  words  in 
cases  of  this  kind,  the  evfdei\ce,  to  be  admissible,  must  be  of  arts  of 
'personal  violence  committed  by  a  husband  or  wife  against  the  other 
■fler  marriage':  /V/Z/rr  v.  \VeNfs!e)\  3  Car.  and  I*."  559  « 18291  ;• 
St*ue  y\E%uins^  39  S.'W.  (Mo.  Sup  )  46a  (1897).  ilut  sci-  Com. 
▼.  AVw/r-f  17  Co.  Ct.  Rep.  (I'a,)  181  (r896). 

The  common  law  restriction  on  the  competency  of  the  husband 
or  w7fe  as  a  witness  agaiii^t.the  other  being  based  on  principles  of 
public  policy,  sUtutca  parporciqg  to  change  the  rule  are  construed 
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with  the  grette«t'  itrtctnen.  No  mere  geneiml  statHtei  permittiBK 
all  penont  to  lestify  rcgardlcM  of  interest  a/fcct  the-. marital  incaa— 
pacity;  .  'ilie  rule  mtvit  be  chan^  exprcisly  or  by  iMccanr^T 
implication:  /)hW/r  y.  Duftlf\\  46  Me. '577,  3S0  (1859) ;  Lticiw^ 
V.  HrtHtks^  i«  Wall.  436,  45 »  (I'^Tj);  /«  re  /ohm,  6  Bins.  <^^ 
(1874);  GiAf^/r  V.  Crwf.  87  IV  253  (1878).  .  The  rule  as  kU^ 
dr>wn  in  thene  cases  ii  acportling  to  the  docideff  weight  of  asthoritjr^ 
Ci*ntrtt\  we  Mrrham  v.  fhrtfor*f,  jo  Conn.-  354,  361  (1850)  5 
JWrlins,  iiet/tn,  51  Mo.  151,  153  C1873). 

(:\RRiERs;  Who  ISA  PAssF.Nf;i^R.     InMissaitrit  A".  ^  T,  Ry^ 
G'.  #/  7>r<frv.  ll'i/iiams,  40  S.  XV.  350  (Tex.  Civ.  App.)  (Mar.  31  ^  - 
1897),  a  iienKin  was  held  a  pa.saenger  under  somewhat  novel  cir  — 
cumstances.    A  bov  without  a  ticket,  but  with  money,  and  intending ^> 
as  he  uid,  to  pay  fare,  climlied  on  t))e  front  platform  of  an  express 
tar,  which  the  conductor  could  not  reach  whrle  the  train  ^rws  xjm 
mr)tion.     'llic  boy's  excuse  for  choosing  this  rather  unsuitable  pbu-^  " 
for  iKxirdiiig  the  trajn  was  that  he  was  late  .in  reaching  the  station^ 
aud  was  obliged  for  his  own  safety  to  get  on  the  front  eiKl  of  the  fuvr 
car  which  came  by  him.     lliere  was  nothing  to  show  that  hia  tardi- 
ness was  due:  to  any  fault  of  tb^  company. 

Ilsis  exact  state  of  iacts  seems  never  before  to  have  been  paased 
u|ion  judiciaHy.  In  Perry  v^  Central  R.^  6d(;a.  746  (1879),  Vtitj 
had  thought  a  ticket,  and  was  standing  near  the  |ilatform  when  the- 
Irain  started.  He  ran  in  punuit  and  was  injured.  He  was  held  not 
a  ijajwenger.  Sec  also  Webster  \.  Fitekt^nr^  R.^  161  Ma».  298.37 
N.  K.  165  (1894)^  Baltimore  Trtution  Co.  v.  State^  7^  Md.  400, 
2«  .Vil.  397  (1894).  \xiSkarrers^Pax$09^  171  IV  a6  (1895),  it 
was  decided  that  a  paf»cnger  who  has  safely  boarded  a  moving  train 
is  entitled  to  all  the  rights  of  any  other  passenger.  But  in  that  case 
the  injured  iierson  had  j^tten  on. an  ordinary  (lesqftnger  coach. 

The  cases  ha\*e  held  for  the  most  part  that  oner  boatding.a  car 
maniiestly  not  intended  for  pasaehgert,  and  without  the  invitation, 
c^prexs  or  iqfiplied,  of  the  company*  cannot  claim  a  fiassengcr's 
rights:  Files- \\  Boston  <5^  A ^  R.,  149  Mass.  904  (1889)  ;  yVsMrr 
v.  Bnsttm  Cs*  Af.  ^,»  153  Mass.  188  0891)  ;  Strinj^er  v»  ^Ussmtri 
P.  R.^  96  Mo.  S99,  303  (1888)  ;  B^lon  v.  Delaware^  L,  Cf*  HC 
i?..  57  N.V.  38^(1874). 

It  would  be  interesting  to  speculate  on  how  far  the  decision  in  the 
pr inct|«t  case  mi^ht  be  carried.  It  i»t>:ild  seem  that  under  it  any  one 
with  a  **hofia/He  intention  *'  to  liecome  a  passenger  has  a  wide  choice 
of  places  for'lioardtng  a  tVain.  But  the  decision  is  deprived  of  much 
of  its  weight  by  the  fact  that  the  injury  was  so  wanton  that  recovery 
would  haw'been  allowed,  even  though  the  injured  person  had  been 
a  tr^imsser. 


CoNTRAcrs  or  Foreign  Cokporatiqns.  The  qoevtton  pcesented 
in  5«f///tvr«  V.  Berk  et  a/.,  79  Fed.  20b  (1897)  is  of  Importance 
'in  every  state  where  foreign  corporatiopt  arc  su^ect  to  regulations.. 


lly  sections  3453  and*3454t  a  IVirm  Rev.  St  liwl.  189^.  an  agent 
of  a  foreign  coq^oratton  is  rct|uirvd  to  register  in  the  .reun't)  in 
which  be  |irQ|iopic*s  U>.do'buMnc»  and  to  Ale  an  onicrVor  r<>ohition 
of  the  bocud  of  dittctonaiirbori.ziqg  Miii  to  be.broti{;ht  againj^t  them 
l>y  !ser%Sce  of  prwcw  pn  him.  Section  3036  (./•/.  )'proviUe9  t^hat : 
'*Siich  foreign  cor|iorations  shaH  not  enforf:crin  anv  rouct  of  this' 
Mate,  any  eonlrarts  made  t»y  their  .igentK  or  .hy  in-rsons  assiiifntn;;  to 
act  as  their  agents,  Itetore  a  rom|ilian«-e  by  Mich  agcntnor  |)erMtn< 
ai-thig  as  such  wi(h.  the  provisions  of  MiTtion^  3453  atitl  3454  of  thi« 
•act." 

•An  ap:nt  of'  the  company  plaintiff,  incor]x>iated  under  the  laws 
of  lllinoi^t  wtriiout  complying  «ith  the  re(pMremcnt«  of  f«rcfions 
3453.  and  3454  of  the  xibuvcaqt*  exefiitcd  .in  Indiana  on-  Sept.  29, 
1890  a  liond  and  mortgage  on  real  estate.  This  action  was  a  biU 
by  the  receiver' of  the  comiany  plaintiff  to-ibreclosie'the  mortgage. 
Ilie  defendants  ftlefi  a  plea  in  abatement. 

It'waa  held  by  Itaker,  l)istrict  jvdge^  that  the  contract  was  valid. 
•Section  3456  docs  not  purport  .to  inyaKdate  any  contract  entered 
into  before  compliam-e  with  the  statutory  requirements,  llie  only 
inhlbition  is  that  it  »hall  not  be. enforced  in  the  aunts  of  the  State 
until  the  rccptiremcnu  arc  complied  with :  Mt^fhiuf  Co,  v.  OUii- 
«w-/A  54  Ind.  270(1876)  ;  D<*m€SlUXo.  v.  ftttlfieU^  5H  Incf.  iS? 
<i&77);  i>niiyy.  /nsurvtife  €*».,  64  Ind.  i  (1878) ;  .l/i^/i///i#«7//r- 
imj^  G».;  V.  iirtnt*9i^  /./.' 548  (1878) ;  fHwrantf  0».  v.  IIW/tH.tH, 
t^  Ind.. 413  (1879.);  /C/s/on  v.  /'ijafff,  94  M-  14  (  1883)  ; 
iVUstiHtg  y.  lyarfAi'ff,  1  Ind.  Ap|).  ar;,  27  .N.  E.  576  (1891); 
GM4iramiee  Ok  -v.  Cox  (Ind.  Sup.),  42  N.  K.  915  i\^f)!b).  The 
term^  of  section  3456  ri;fer  only  to  state  couJts«  and  aiv  not  bindin.;; 
•on  the  national  courts:  f(fn*ey  v,  Haihvay  Co.,  28  Fed.  169 
(1984)  ;  Farmers  LiHm  Cr  Trust  Co,  v.  ChuaxoCs*  K.  P.  K.  C* , 
68  Fed.  41  s  ('895).  -Hence  the  valid  contract,  although  non- 
-«»forceable  in  the  sute  courts,  can  be  enforced  in  the  Federal 
cparts.  The  plea  in  abatement  was  therefore  jnsuffirient,  and  lca>x 
WIS  given  to  answer  again.     . 

COVEJIAXTS^  RUMNIJii;  WITH  TUT.  LaXI)  ^    PilSSR^SION  OF  GrAXToK  J 

Hi'SHan'D  aw  Wife  ;  I.s  rossF..«isirtN  i:y  Oni;  Pos^r.^iMO'^  nv  !U»th  ? 
In  J/i^w//  V.  Cof  (Court  of  Appeals  of  New  York),  46  N.  K. 
^8  (April  ao,  1897)  Coe  joined  in  a  deed;of  his  wife's  se|iarate 
real'  estate,  with  covenants  of  wariianty  and  quiet  enjoyment.  He 
bad  lieen  Hving  on  the  land  in  qnestion  aa  head  of  the  family,  had 
paid  the  taxes  and  kept  the  premises  in  rrpair.    h  wa.s,  neverthelem, 

.  held 'by  a  divided  court  (four' to  tbwe)  that  the  husband  waa  not 
in  possession  and  that  consequently  his  covenants  did  not  fun  with 
the  land.'  O'Brien,  J.,  delivering  the  .majority  oinnion,  admitted  a 

'  hardihip  to  the  pbintiflfs  but  asserted*  the  necessity  of  adherin;;  to 
the  old  common  law  rale.  There  must  ha%'e  been  tnmsfer  of  posscs- 
aion  from. grantor  to  grantee,  else  there  coul<)  be  no  land  |o  which 
the  coirenaots  might  be  aikiiexed. .         - 
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Itartlctc,  J.  (dlMenting)  aid  it  was  "  no*  ponible  to  ny  that 
Coe  was  a  ttniDger  to  the  title*  and  transferred  no  estate  to  which 
his  covenant  of  warranty  could  attach,"  quoting  Finch,  J.,  m 
Myx«tt  V.  CW,  141  N.  Y.  86,  36  N.  £.'870  (1894).  Sec  abo 
dinenting  opinion  of  Haight,  J.,  in  Mxgatty.  Coe,.  147  N.  Y.  467 
(1895). 

llie  question  of  how  great  an  interest  in  the  grantor  is  necessary 
to  caosethe  cpvcrMHits  of  warranty  and  r|uiet  enjo>*inent  to  run  with 
the  land  is  historically  interesting  :  ^Vt»ke  v.  Avuirr,  Cro.  Kl.  373, 
436(«594) ;  fit,M€f  V.  IVaJsw^rtk,  ai  Wend.  CN-  Y.)  no  (1839)  ; 
S/aiet  V.  Mintft0n^  1  Met.  (Mass.)  450.(1840)  :  6  Id.  430  (1843): 
IVihpn  V.  Wiiiemkttm^  51  Me.  566  (186*3) ;  iyi<ks0n  v  Drsire,  t^ 
Mo.  151  (1856);  FieMi  v.  Squires,  i  l>ea(ly  (C.  C  U.  S.)  366, 
3K9  (1868) ;  IVeaJy,  Urkim,  49  III.  99  (1868) ;  Id.  54  III.  489 
(1870)  ;  Kawle  on  Covenants  for  Tftle  fsth  Kd. )  i^  203. 

I'he  later  rases  all  hold  that  mere  possession' in  the  grantor  ia 
sufficient,  llie.  controversy  now  is  what  constitutes  ijosisession. 
The  nMipority  of  the  court  m  the  principal  case,  after  stating  that 
Coe  negotiated  the  sale,  executed  '•  written  contract  of  sale  in  his 
onn  name  and  himself  ret  eived  a  part  of  the  imrchasc  money,  said 
that  these  facts  (and  the  others  indicated  alxivc)  did  not  show  such 
interest  or  ftosiicssion  on  the  part  of  the  huslaml  as -to  carry  his 
covenant  down  through  the  line  of  conveyfinccs  to  the  ptaintifT. 
*'  'fhey  are  all  such  acts  of  rare,  management  and  agency  by  the 
husliand'with  res|iect  to  his  wife's  pib))erty  as  naturally  and  necca- 
sarily  proceed  from  the  relation  of  husliand  uA  wKe.** 

'I'he  dec  ision  might  have  been  otherwise  in  some  ^tes :  *  kndlich 
h  Richards  on  Married  Women  in  Pennsylvania.  ^  226,  seem  to 
take  the  husl»nd*s  liability  on  covenants  for  title  in  a  deed  of  him 
wife's  separate  property  as  a  matter  of  course,  the  only  do'.bt  being  in 
regard-  to  the  wife's  res|x>nsil)ility.  Nothing  is  said.about  covenants 
running  with  the  land  liut  there  seems  no  reason  why,  if  the  fioint 
should  come  up,  the  tVnnsylvania  courts  miglit  not  hokl  the  pos- 
session of  the  htitliand- amply  sufficient  tor  carry  the  covenants. 

See,  as  to  husband's  headship  of  family  and  posnession  oi  wife's  ■ 
real  estate, /Mitrj^itr  v.  Fttliefion^  44  Pi.  466  (1863). 

For  excellent  discussions  of  what  constitutes  possessiop  in  general, 
see  IVrilmms  v.  Bmtlmmim,  t  Iredell's  Law  (N.  C),  53$  (1841)  ; 
Byttmm  v.  CtirUr,  4  Iredell's  f^w  (N.  C),  310  (1844)  ;'  Swifi  v. 
^K^tit  JJ  Wis.  tt8,  at  140  (1873) 


BpOK  REVIEWS. 


A    TRF.4TISE   on   THE    ClUWINAK.    LaW    A5     NOW    AdMIMSTF.KF.D    |H 

.  THE  United  States,  By  Emlin  McClais,  A.M.  I.I.  n» 
Chancellor  oyT  the  I^ic  Drpaittfient  ot' the  State  Univcnit)'  of 
fova.     Two  vohim^.  •  Chicago^:  (nUaghan  iV:  Co.     1S97. 

In  prepanng^  tbis  book  *' the  controlling  purpose  has  been  to 
statfe  the  law  for  law)-en';  and  while  in  so  doing  it  has  been  deemed 
of  the  utmott  iniponaiice  tp  clearly  ^nd  succinctly  present  th? 
general  mles  relating  to  the  subject  as  announced  by  text  writeis 
And  judges,  yet  the  uct-has  alno  been  recognized  that  it  is  in  the 
ap|>lication  cir  these  general,  rules,  and  not  in  tlie  broad  statement 
of  thein,  that  the  difficulties  arise  which  lawyent  must  contend  with 
and  courts  imst  settle.'* 

'The  author 'has  cited  a  very  large  number  of  rases  ;  all  cases  of 
general  vaioe  from  the  courts  of  last -resort  in  the  I'nitetl 
States,  and  naoT  from  the  lesding  KngUsh  fe|x>rts.  This  two- 
-volume  treatise  will  in  all  probability  prove  i^ll  to  be  a  real  con- 
tlibntion  to.  jegal  literature.  P.  P.  H. 


A  SELtcTinif  qr  Case.5  ON  Domestic  Relati<»\s  and  the  I*aw 
or  Persons  Ry  Eiwtik  H.  W<xuiRrFi%  Profewior  of  Ijw  in 
the  College  of  I^w,  Cornell  I'niversity. 

rhis  collection  of  cases  by  Prof.  WoodnjfT  is  intended  for  the 
use  of  students  of  the  laar  of  Domestic  Relations.  The  arrange- 
ment of  the  cases  is  admirable,  and  there  is  a  very  complete  talile 
of  contents,^  which  is  really  an  excellent  and  comprehensive  analy- 
sis of  the  subject.  The  t}*pe  is  much  laiger  than  in  many  of  the 
case-books,  which  HkA  adds  mqch  to  its  value  for  students. 

The  number  of  qises  cited  under  each  division  is  not  very  large. 
That  bet,  however,  does  not  detract  from  the  value  of  the  liook, 
for  those  ca.ses  cited  aie  well  selected  and  as  numemui  as  the  time 
onHnarify  given  in  the  Ipw  schools  to  this  coun<e,  will  jiermit  the 
student  to  .examine  with  t|ie  care  necessary  for  a  proper  undeist.tnd- 
Ingof  diepifaiect.  R,  R.  F, 

Hawdhook  or  the  Law  or  Pmvatk  CoitrniiATinx5i.  By  Wti  i.iam 
L.  CiJiRK,  Jiu»  Inatractor  in  Law  in  the  Catholic  Tnivenity  of 
Anericn.     St.  Fnl,  MinacsoU :  West  Publishing  Co.     1897. 

CMt  Ml  GMPpontions  is  one  of  the  "  Hornbook  Series.'*  Karh 
chapter  b^w  with  a  slilemeiit  of  leading  principles  in  the  form  of 
a  sate  ef  ptopoaitioiiB,  while  the  body  of  the  chapter  is  devotetl  to 
a  diaiiHrinn  oC  Ane  IsHial  pfopositions  with  ample  references  to 
Jvdfeigl  dpciiiow  The  test  is  oontaiaed.  in  about  six  handm I  and 
M^  octave  MO^  nd  thiaihaitntfaNi  of  spaeehas  made  it  necessary 
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for  the  autKor  to  m^ke  his  tri^tiie  as-tene  aind  compact  ts  pOBiM^ . 
Althotigh  in  a  few  inttancr*  the  condensation  has  turned  the  expo- 
sition or  a  topic  into  a  mere  summary  or.sketch,  yet  on  the  lilliole  - 
.the  booh  may  be  said  to.  have  gained  sttenKth  in  proportsoo  to  iH 
comiactncss  and  it  is  undoubtedly  a.  useful  contribolion  'to  the 
litemtufe  of  .corporation  law. 

The  work  is  divided  into  fifteen  chapters  which  are  eittitkd  m 
follows:— *' Of  the  Nature  of  a  Corporation;"  <'Cre«tioa  and 
Citizenship  of  Corporations;*'  '^TCflect  of  Irrcgufaur  Incqrponi' 
tion;"  *' Relation  between  Coqioration  and  *  its- Promotcfis ; " 
**  Towvrs  and  liabilities  of  Corporations  "'  (three  cbaptcn)  ;  *'  The 
Cor|K>raiiOn  and  the  State ;  '*  '*  Dissolution  of  Corporations ;" 
*'  Membership)  in  Cor|K>rations  *'  .(three  chapters)  ;  **  Managemeol 
of  Corporations — Officen  and  V^gcnts ;  *-'  **  Xights  and  Remedies  of 
Creditors ;  *  *  *^  Korpign  Corporations.  * '  This  division  oC  the  subject 
sho«i  that  the  author  has  liept  in  mind  the  pkun  whijuh  he  ootlines 
in.  the  preface  when  lie  says  "llie  work  is  not  intended  todoal  wiHi 
cor|ioffatipfi  law  in  itaf  |iplication  to  particular  corporations,.. but  only 
with  the  rule*  and  prjncipk^i  of  law  applicable'  to  corporations  gen- 
erally." It  is  interesting  to  note  that  the  cnCiie  hook  shows  the 
influence  of  the  development  to  which  our  law  is  beginniqg  to  he 
subjected  through  the  medium  of  the  law  schools.  It  -is,  prifaaps, 
too  strong  a  statement  to  say  that  Mr.  Clarke  work  is  based.  ufNm 
the  collection  of  cases  on  corporations  compiled  by  Profcsapr 
Cumnring  of  the  Columbia  Law  School,  but  certainly  that  fdttlrable 
collection  has  exercised  a  potent  influence  upon  Mr.  Clark.  The 
infliH!nce  has  been  invariably  an  influence  fbr  good.  It  maml^sts 
itself  not  only  in  the  division  and  arrangement  of  the  subject,  hot 
in  the  development  of  paiticuUr  topics.  The  practical  utility  of  the 
work  as  a  book  to  accompany  Cummihg's  Cases  is  enhanced  by  the 
addition  to  each  case  of  a  reference  to  Cumming*s  paging  as  wdf  at 
the  reference  to  the  original  report.  Another  evidence-of  law  school 
influence  is  the  series  of  i>ro|)06itions  on  pages  S63  and  164  ^Itag 
with  the  subject  of  subscriptions  prior  to  incoqioration.  llicae 
]>roi)ositions  (as  Mr.  Clark  tells  us  in  a  foot-note)  are  taken  in 
subsuncc  from  IVoCnsor  Collins'  syllabus  on  cprporatioiii  uaedfn 
the  Cornel)  Univcnity  law  School.  As  the  teaching  of  law  be- 
comes more  and  more  the  object  of  special  study  in  this  cbentryy 
and  as  an  increasing  nuniber  of  able  men  give  their  undivided  time 
to  the  investigation  and  analysis  of  particular  portions  of  the  field 
of  law,  it  is  to  be  expected  that  the  law  schools  (as  has  kmg.been 
.the  case  on  the  Continent)  will  divide  with  the  Qtmi^  the  privilege 
and  the  duty  of  influencing  the  progress  of  the  law. 

Thera  is  much  in  this  book  to  commend.  We  welcome  the  antis- 
factory  propositions  which  state  the  rebtion  between  the  cofpoia- 
tion  and  its  creditora.  It  is  a  satisfaction  to  those  who  tie 
interested  in  the  study  of  corporations  to  note  the  disthict  flpoogr 
nitlon  on  page  $$9  of  the  impossibility  of  woikitig  out  «  tfwt 
leiatioB-  bdwecn  the  eoiporation  rad  its  cieoiton*.     in^  swiifect  of 
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."  H^egiilratiQn  of  Transfer**  on-  fiage  417  ^/  sttf.  Mceivcs  careryl 
tm'tnient  at  the  hands  of  the  acthor.  Readen  pi  chit  portion  of 
Mf.Clatk*a  book' will  be  interested  in  comparing  w.ith  it  the  articit 
on  ••TKe  ConjfHilsor}'  I)u]>licatioRV.f.Sto<:k  Certificates,'*  recently 
conlribated  to  The  Amkimcan  !,/Vw  KKtisi>n(  a?<i».  Rkview  by  >Ir. 
E.  A;  Haniroan  (Vol  36,  Nv  S.  pag<t  .81).  'I1ie  subject  of 
t0r/»0rta/r  f^ni*tr  vhts  thoroughly  .discussed,  as  the  9Cp|ie  of  the  work 
permits.  It  is  perhaps  to  be  regretted  that  ihc  author  has  not 
insisted  upon,  the  ;^plication  of  some  definite  and  coherent  theory. 
of  corporate  power  -by  which  to  test  the  relative  value-  of  those 
decisions  which  he  reports  as  being  "rn  direct  confHct/'  The 
lime  is  nmittesttonably  at  hand  when  we  must  give  all  our  attention 
to  the  development  of  a.  theory  of  tor]iQratc  )iower  whi4  h  shall 
nflbrd  a.scfeotifii*  Insis  for  future  legal  development  along  the  lines 
which  our  economic  and  commercial  conditions  ?H*em  already  to 
hire  prcdctefniincd.  In  regard  to  stock  issuer,  watered  and  bonus 
slock»  etc.,  the  anthot'*s  summaries  are  clear  and  succinct.  'l*he 
reader,  however,  w^ihl  have  been  entirely  willing  to  indulge  him 
in  an  exercise  of  his  critical  faculty  in  resfiert  of  such  decisions  as  ' 
Ci^ark  \,^  B<V4r^  and  ifttfttUrr  y.  Sft/fc  (pages  376-77).  Ilie 
nnlhor  i4atc»  these  decisions  with  little  or  no  comment. 

Mr.  Clark  in  dealing  with  the  subject  of  irregubr  tncor|x>ration 
tM»  it  difficult,  if  not  impossible,  to  resist  the  temptation  to 
explain  the  decisions  upon  a  theory  of  '*  Estoppel.'*  l*|x>n  this 
subject  the  present  writer  has  elsewhere  expressed  his  views  at 
length,  nnd  a  repetition  of  them  here  is  unnecessary.  (See  "  The 
hicklenfs  of  Irregular  Incoqioration,"  Amrrican  I^w  Re(;l^Tca 
AWO  Rcvif:w,  36  N.  S.  pages  18  and  161 ). 

!4r.  CbHk  has  added  to  his  book  an  appendix,  **The  l^^gical 
Conception  of  a  Gorporationt^'  by  ilenjamin  Trapnell,  Kitq.,  of 
tiic  Charleston,  West  Virginia,  llaiu  This  Is  a  concise  and  inter- 
esting discussion  of  the  theoiy  of  corporate  existence.  The  di;:- 
cnMon  b  suggestive  rather  than  satisfying.  In  connection  with  it, 
the  reader  should  study  Dr.  Kmst  Freund*s  *<'nie  Legal  Naturt  of 
CovporatiotiSv^  recently  published  by  the  Univenity  of  Chicago 


Upon  the  whole,  it  mar  he  said  that  Clark  on  Corporations, 
white  not  a  great,  book,  is  assuredly  a  good  book,  and  students  as 
well  as  pnictitioners  will  doubtless  find  it  of  value  in  their  efforts 
to HBffBvel  many  of  the  tangks  of  corporation  law.       G,  IV.  P. 


BOOKS  RECEIVED. 


[Adiwrte<KiBtm  win  Ik  iMidc.  «»der  thto  tlllc.  of  all  htam^*  rccdvcd.  and  wrfaw 
Win  Di'  ||ivv^«  ■■  McvT  as  powQNC,  In  Ihco'CMf  of  tnctr  TMcipC.  Tkoac,  feowcvcfi^ 
MOritt«l««inM«b«v«<-lewc4.  BookaaboiddbeanitlolbcBtlilar-lB-Chicr.DeportilMtat 
«l  Uw.  UalvcfiMr  of  taM3rl«aBia.  aiath  aod  Ckcatool  MrteU.  rtilladclpkte.  ra.) 


TREATISES. 

COMMKITTARtKS  OW  THB  ComnCITUnoir  OP  THR  UWITBD  STATn,  HlS- 
TORICAI.    AMD  JltRIDKAL.      BjT  ROOSH  PaSTBft.      TbtCC   V<|lttlltC«L 

Vol.  I.    Bofton  :  The  IkwUm  Book  Co.    189$* 

Ambrican  Raiuioad  aitd  CoRPOKATtoif  Rspoi^'Bi.  Edited  bj  Joiiw 
LKW19.    Vd.  XII.    Chkaigo:  E.  B.  MycnftOi.    1896. 

DoMidDAV  Book  and  Bbvond.  Triibb  BasAVi  in  thb  Bablv  His- 
tory OP  BSfGLAWD.  By  PRBDXRK  WiLUAM  MaITLAMD,  LL.D., 
DowoifiK  Profcaaor  of  the  Lrwi  of  EagUnd  iv  the  Univcrvit^'  of 
Cambridf{e,  of  Uiicolii*t  tan,  Bafrietcr-et-law.  Bpeloo :  little,  Brown 
9l  Co.    1897. 

Thb  Pborbai.  Coitrts.  Thrib  OBGAmzAnoif,  JuBisoicnoif  akd 
PROCKOORB.  Lcctaret  before  the  RkhaMmd  Law  School,  Rkii- 
BMNid  College,  Va.  By  Charlbs  H.  Smoirroit,  U.  8.  CkcvH  J«.^j^. 
RkhoMad,  Va. :    &  P.  Johawn  PahHihiag  Co.    189& 

A  Trbatwr  om  thb  Ambrican  Law  op  OoABmAMUD?  op  Minobb 
AND  Pbrsoxs  op  Unsound  Mind.  By  J.  O.  Wobbnbr,  aathor  of 
Amerkaq  Uwf  of  Adniafadiation.    Boiloa :  Mttla,  Bcowa  &  Co. 

Pboratb  Rbporti  Annotatbo.  •  CoBtaiaiag  laetBt  casei  of  geacnd 
valilc,  dedded  ia  the  eoartt  of  the  eevcial  States  on  pdntsof  prahaic 
Uw.  By  PRANX  S.  RiCB,  aathor  of  AaRikaa  Piobafe  Law  and 
Civil  and  Crkniaal  Bvideaae.  VoL  L  New  York :  Bakw,  Voorhls 
ft  Co.    1897.  * 


Tm  BWMBNTS  OP  JURISPRinmNCB.     By  TMMUS.BBmNB  ROIAANB^ 

D.C.L.     Eighth  BditioB.     Revisod.    Mew  YeHi;  The  MbcM iWan 
Co.    1896. 


Tmi  Annual  on  tub  Law  op  Rbal  Propbbtt.  BdHad  Igr  TiuunpAN 
B.  BaUpARO,  and  Bmbrjon  B.  Bauardl  VoL  IV.  i8|8.  Cfav^ 
fefdsvOle.Md.:  ThcBalhttd  PhhUdriagCo.    1897. 


490 


THE  AMERICAJSr 

LAW  REGISTER 


AXD 

REVIEW. 


Vol.  I  ^l  ^'  I'  \  AUGUST,  1897.  No.  8. 


JURISDICTION  OF  THE  JUSTICK  OF  THi:  PKACK. 
AND  THE  roSSIBLE  APPLICATION  IN  PKNN- 
SYLVANIA  OF  THE  SMALL  DEBTORS'  COURT 
ON  THE  ENGLISH  PLAN.* 

That  the  present  system  of  administering  justice  in  small 
cases  through  the  medium  of  the  Justice  of  the  Peace  is  a 
misshapen  and  perverted  thing,  contributing  nothing  to  any 
substantial  results  in  the  proper  determination  of  controversies, 
will  probably  be  generally  conceded.  How  the  system  origi- 
nated, and  how  it  came  to  its  present  sUge  of  perfect  ineffi- 
ciency, would  make  an  interesting  chapter  for  the  legal 
antiquary.  It  b  a  chapter,  however,  apart  from  our  present 
task,  which  is  a  practical  rather  than  historical  treatment  of 
the  subject 

It  may  be  remarked  in  passing  that  the  civfl  jurisiliction  of 
the  Justice  of  the  Peace  in  Pennsylvania  is  very  old.  .  The 
first  Act  conferring  upon  him  such  jurisdiction,  to  the  extent 
of  ibrty  shilltngs,  was  passed  in  1715,  since  which  time  it  has 
been  suocessiydy  increased  and  extended  to  its  present  pro- 
portion.^ 

It  is  probable  that  no  such  results  as  are  practically  worked 
out  were  ever  intended  or  foreseen  by  the  fratnert  of  the 

*  Delivered  to  tbe  FennfjIvAote  Bar  AModetlon,  Jane  30,  1897,  by 
ThOMii  PeUMWD,  Em|.,  of  the  Pittslmrg  Bar. 
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Ic'i^islativc  plan  under  which  these  court*  dpcrntc,  nor  is  its 
(Icaiilcnt  condition  due  to  «iny  market]  or  organic  tuqntuilc 
«m  the  {Kirt  of  the  avcni<;e  Justice.  Its  present  status  is  the 
ilircct  result  of  the  law,  much  more  potent  than  any  u|>on  the 
statute  books,  that  a  man  will  seek  and  ^tt  gain  where  he 
may  do  so  free  from  risks  of  punishment,  without  embarrass- 
ment from  refined  ethical  considerations.  The  average  man 
who  611s  the  position  of  Justice  of  the  I'cacc  has  his  dit'uii'/e, 
and  like  you  and  myself  is  anxious  that  it  should  increase  and 
multiply.  IJkc  us,  he  is  desirous  that  business  shall  be 
brought  to  his  shop,  and  that  he  may  be  well  and  favorably 
known  in  the  quarters  whence  such  business  originates.  If  he 
dtics  an  injustice,  are  not  the  courts  of  Common  Pleas  open  for 
redress,  and  may  not  the  defeated  litigant  have  his  appeal 
upon  p'i}nient  of  costs?  If  there  be  those  whose  moral 
natures  have  evolved  to  a  higher  plane  than  this,  who  would 
do  justice  though  the  heavens  fall,  and.  if  need  be,  decide 
against  their  best  clients  without  regard  to  financial  conse- 
quences, such  are  not  apt  to  make  a  fatiguing  canvass  for  the 
office,  with  the  mere  purpase  of  demonstrating  their  moral 
fitness  for  an  unremunerative  position. 

In  its  practical  workings,  then,  we  have  a  system  under 
which  the  judge  is  the  adviser  and  counsellor  of  those  who 
bring  business  to  his  doors,  and  whose  judgments  are  given, 
not  in  the  interests  of  justice,  but  to  hold  the  confidence  and 
custom  of  his  employers.  So  far  as  the  substintial  results  are 
concerned,  the  substitution  of  a  slot  machine  which  would 
allow  the  depositor  of  a  small  sum  to  draw  a  blank  judgment 
for  a  limited  amount,  subject  to  appeal  w*ithin  twenty  days, 
would  be  economical  both  in  time  and  money. 

The  evils  arising  from  this  system,  however,  are  much 
more  serious  than  the  mere  question  of  costs.  The  adminis* 
tration  of  justice  is,  after  all,  a  matter  of  delicate  adjustment. 
It  depends  much  on  publk  confidence  and  public  respect.  No 
department  of  it  can  be  prostituted  without  resultant  damage 
to  the  whole.  The  ordinary  citizen,  unacquainted  with  the 
ways  of  litigation,  who  sees  right  disregarded  and  wrong  pre- 
vail in  this  lower  tribunal,  has  some  reason  to  ccmclude  that. 


THE  SMALL  llRUTOKs'  COUKT  ON  TIIK  KNGLISII  PLAN.     483 

if  there  be  a  better  order  of  things  in  the  higher  courts,  it  is  .1 
mere  matter  of  chance  anil  through  no  merit  on  the  fmrt  of 
the  law  or  of  the  law-makers. 

As,  also,  a  large  percentage  of  the  cases  in  which  the 
defendant  is  solvent  arc  at  once  appealed,  we  have  as  a  fur- 
ther and  perhaps  the  most  serious  result  of  this  system  the 
trial  lists  of  the  Common  Plcais  congested  with  a  nuiss  of 
trifling  litigation;  cases  ordinarily  involving  no  important 
questions  of  taw,  which  could  as  well  be  disposed  of  by  any 
impartial  tribunal,  and  in  which  the  public  treasur)*  couKI 
better  afllbrd  to  pay  the  plaintiff  his  claim  than  to  hear  his 
dispute. 

Without  going  into  extended  statistics,  a  few  fl^rures  taken 
from  the  records  of  Allegheny  County,  which  ha|)pen  to  bo 
most  convenient  to  the  writer,  may  be  of  some  interest. 
Taking  the  January  Term  of  Common  Pleas  No.  2,  the  Feb- 
ruary Term  of  Common  Pleas  No.  3,  and  the  March  Term  of 
Common  Pleas  No.  1,  for  1897,  we  find  an  aggregate  of 
cases  on  their  dockets  of  two  thousand  five  hundred  and  fifty. 
Of  these,  six  hundred  and  seventy-eight  were  appealed  cases. 
showing  costs  paid  on  the  Justk:e*s  record  in  the  aggregate, 
$296ai3.  If  these  figures  are  a  fair  proportion  of  the  busi- 
ness of  the  year,  we  may  assume  that  about  one-fourth  of  the 
cases  tried  by  these  Common  Pleas  Courts  are  appealed  cases, 
and  that  the  costs  paid  to  Justices  for  these  cases,  which  must 
be  retried,  amount  to  nearly  Si  2,000  per  annum,  a  sum  which, 
added  to  the  subsequent  record  costs  in  the  same  cases,  would 
seem  quite  sufficient  to  support  a  system  of  competent  lower 
courts  for  the  final  adjudication  of  such  disputes. 

Having,  then,  glanced  thus  briefly  at  our  own  methods  for 
reaching  a  determination  of  this  class  of  cases,  let  us  turn  by 
way  of  comparison  to  the  English  Small  Debt  System.  These 
courts,  which  are  called  the  New  County  Courts,  by  way  of 
distinction  from  the  old  County  Courts  of  the  Common  Law, 
with  which  the  student  of  Blackstone  is  familiar,  were  created 
by  Act  of  9  &  10  Vk.  c.  95,  entitled  "An  Act  for  the  more 
easy  recovery  of  small  debts  and  demands  in  Engkind.'* 
This  act  is  very  long  and  evidently  prepared  with  the  utmc  ' 


484        THC  POSSIBLE  APPUCATION   IK  PENNS\XVANIA  OF 

care.  It  provides  a  system  of  Small  Debt  Courts,  worked  out 
in  the  most  minute  detail.  Roughly  outlined,  its  provisions 
are  as  follows : 

The  privy  council  is  authorized  to  divide  any  county  or  part 
of  a  county,  city,  borough  or  town  into  districts  and  to  declare 
by  what  names  and  in  what  towns  and  places  the  county  court 
shall  be  held  in  each  district  The  courts  already  existing 
under  special  acts  for  the  recovery  of  small  debts,  are  autlKtr- 
izcti  to  be  merged  in  these  county  courts.  The  Lord  Chan- 
cellor is  authorized  to  appoint  as  many  fit  persons  as  nuy  be 
necessary  to  be  judges  of  these  courts,  and  he  also  has  author- 
ity to  remove  them  for  inability  ot  misbehavior.  The  judge 
must  be  cither  a  barrister  or  special  pleader,  who  has  practiced 
for  seven  years,  except  that  in  the  first  institution  of  the  courts 
those  attorneys  who  had  already  been '  sitting  in  the  special 
courts  might  be  reappointed  and  continue  to  act  as  judges  in 
the  new  county  courts.  The  judge  of  the  county  court,  with 
the  approval  of  the  Lord  Chancellor,  is  given  authority  to 
appoint  a  clerk  for  his  court  and  a  high  bailiff*,  who  in  turn 
appoints  his  assistants,  and  serves  process,  attends  the  meetif^ 
of  the  court,  and  in  general  performs  the  duties  of  the  sherilT 
in  the  higher  courts.  The  judge  is  required  to  attend  and 
hold  county  court,  at  the  several  places  appointed,  at  least 
once  each  calendar  month,  or  at  such  other  tinies  as  one  of 
the  Chief  Secretaries  shall  order.  Jurisdiction  is  given  of 
debts,  demands  and  damages  to  not  more  than  twenty  pounds, 
but  actions  of  ejectment,  or  actions  in  which  any  coq>oreal  or 
incorporeal  hereditament,  toll,  market  or  franchise  is  brought 
into  question,  are  excluded,  as  are  also  constructions  of  wiUs, 
settlements,  and  actions  for  malicious  prosecution,  for  libel, 
slander  and  seduction,  and  for  breach  of  promise  of  marriage. 

Any  person  desiring  to  bring  a  suit  cognizable  in  these 
courts  states  the  nature  of  his  case  to  the  clerk,  who  enters  it 
in  a  book  kept  for  the  purpose.  It  is  called  a  plaint,  and 
states  the  names  and  last  places  of  abode  of  the  parties,  ami 
these  are  numbered  consecutively  throughout  the  year.  There- 
upon a  summons  stating  the  substance  of  the  action  and  bear- 
ing the  number  of  the  plaint,  under  the  seal  of  the  court,  is  lo 
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be  served  upon  the  defendant  or  at  his  dwelling  house,  the 
number  of  days  prior  to  the  term  of  court  6xed  to  hear  the 
case  which  shall  be  determined  by  general  order.  If  the 
defendant  has  any  special  defense  in  the  nature  of  a  set-ofT  or 
counter-claim,  statute  of  limitation,  or  matter  of  that  general 
nature,  he  is  required  to  set  it  up  in  a  defense.  Otherwise  he 
may  appear  at  the  time  fixed,  and  the  case  is  heard.  Under 
the  original  act  the  parties  might  appear  by  coUn-sel,  but 
counsel  were  not  allowed  to  address  the  court.  If  cither 
party  desires  a  jury  trial,  he  is  required  to  give  notice  to  the 
derk,  whose  duty  it  is  then  to  communicate  this  fact  to  the 
other  party,  cither  by  personal  notice  or  by  mailing  him  a 
letter;  proof  of  actual  service  is  not  required.  The  party 
requesting  the  jury  trial  is  also  required  to  pay  a  jury  fee  of 
five  shillings.  A  number  of  jurymen,  in  the  opinion  of  the 
court  suflficient,  is  made  up  from  the  list  of  the  persons  of  the 
district  qualified  to  act  as  msi  prims  jurors,  who  are  required 
to  be  in  attendance  at  the  next  sitting  of  the  court.  The 
jurors  in  attendance  are  all  sworn  at  the  beginning  of 
court  and  not  separately  in  each  case.  A  jury  of  five  is  im- 
paneled, the  rules  as  to  challenges  being  the  same  as  in  the 
superior  courts. 

If  the  plaintifT  does  not  appear,  judgment  of  nonsuit  can  be 
given  by  the  court  and  the  costs  of  the  defendant  as^H>ed 
against  him.  If  the  defendant  docs  not  appear,  the  plaintiff 
and  his  witnesses  are  heard  and  judgment  given.  The  judge 
is  authorised  to  make  the  judgment  payable  in  installment:}  at 
certain  times,  as  the  drcumstances  of  the  defendant  may  seem 
to  him  to  warrant.  No  execution  can  issue  on  such  a  judg- 
ment until  after  defeult  made  in  the  installments.  A  caiie 
could  only  be  removed  to  the  superior  court  where  it  involved 
more  than  fipiz  pounds,  and  then  only  upon  allowance  by  a 
Superior  judge.  Any  action  brought  in  the  superior  courts 
for  a  case  cogniiable  in  the  lower  courts  is  denied  costs, 
unless  the  trial  judge  certifies  that  the  action  was  rightly 
brought  in  such  court 

By  the  Act  of  13  ft  14  Vic  c  61,  jurisdictkm  is  ex- 
tended to  the  recovery  of  any  debt,  damage  or  demand,  not 
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exceeding  fifty  pounds,  and  to  such  amount  beyond  this  limi' 
tation  as  the  parties  may  ^ree  in  writing  so  to  try.  The 
provisions  of  the  former  act  prohibiting  counsel  from  address-- 
in^  the  court  is  repealed,  and  the  party  to  the  suit,  his  general 
attorney,  or  his  barrister  specially  retained,  or  any  other  person 
by  leave  of  the  court,  may  address  the  court  subject  to  it» 
general  rules. 

By  tht5  act,  also,  the  salaries  of  the  judges  are  fixed  at  not 
more  than  £iSOO  nor  less  than  ;f  1200  per  annum,  that  oT 
the  clerk  at  £700, 

An  appeal  is  allowed  to  the  superior  courts  on  questions  oT 
law  if  the  case  involves  more  than  twenty  pounds ;  but  the 
decision  of  the  county  court  in  matters  of  fiict  is  conclusive. 

The  Act  of  28  &  29  Vic.  c  99  gives  equity  jurisdiction  on 
certain  subjects,  such  as  the  foreclosure  of  mortgages,  spedlk 
performance,  proceedings  under  the  trustee  relief  acts,  and 
dissolution  of  partnership,  where  the  amount  in  controversy 
does  not  exceed  five  hundred  pounds. 

It  hardly  needs  discussion  to  show  that  the  method  adopted 
by  our  English  brethren  is  a  simple,  practicable,  working 
method  of  adjudicating  small  cases,  so  that  the  parties  may  at 
least  feel  that  they  have  had  a  (adr  and  impartial  hearing.  I  do 
not  mean  to  claim  that  the  method  as  worked  out  in  England 
is  perfect.  I  believe  there  is  some  criticism  there  as  to  the 
heavy  costs  attending  actions  in  the  county  courts.  A  recent 
number  of  Mr.  Labouchere*s  Truik  contained  a  sharp  protest 
on  the  subject  and  instanced  a  case  in  which  an  action  for 
^omc  four  pounds  had  been  accompanied  with  more  than 
twelve  pounds  of  costs.  This,  however,  is  an  evil  into  which 
we  are  not  likely  to  fall,  in  view  of  our  modest  allowances  for 
costs ;  and  no  one  can  read  the  Englbh  journals  without  real- 
iztng  that  the  county  courts  are  regarded  as  (air  tribumds  and 
their  decisions  commented  upon  with  respect.  Certainly  our 
own  system  cannot  stand  for  a  moment  in  comparison  with 
theirs. 

To  the  suggestk>n  that  a  plan  working  along  the  English 
lines  be  adopted  here,  it  will  probably  be  objected  that  it  is 
impracticable ;  that  a  constitutional  amendment  and  legislative 


THE  SMALL  DCOTOK>'  COL'KT  ON  THE  LMiLl.SH  I'LAN.     4.H7 

action  would  be  ncccss^iry.  which  wouUl  encounter  stron^ly 
cntrenchcd  o|>position.  Kvcn  if  these  objections  Ik*  in>iir- 
mountal>lc.  wc  may  at  Ica^t  indulge  ourselves  the  inexpensive 
pleasure  of  ct  instnictin<;  theoretical  rcfomis,  of  sprcailin;; 
before  ourselves  an  intellectual  feast  of  Rirmccide.  where 
all  thin^H  wc  want  are  ready  and  we  need  but  to  reach  ui*t 
and  take. 

If  then  wc  may  assume  the  poicntia  rcmotissifua  oT  a  con- 
stitutional amendment,  and  a  lei;islative  committee  seeking 
advice,  let  us  speculate  for  a  moment  as  to  how  far  such  a 
system  could  be  applied  to  our  conditions.  It  would  seem  at 
fim  necessary  to  make  a  division  of  the  State  into  distnct>. 
There  are  fifty  •eight,  I  believe,  in  England.  We  would  prob- 
ably need  fully  as  many  here,  lliese  districts  could  not  well 
coincide  with  county  lines,  but  would  have  to  be  adjusted 
after  computation  upon  a  population  basis.  To  avoid  confu- 
sion, it  could  be  arranged  that  each  of  these  districts  should 
belong  to  and  be  a  part  of  some  one  of  the  judicial  districts 
into  which  the  common  pleas  jurisdiction  is  now  divided.  As 
I  would  not  suggest  an  addition  to  the  already  over-taxed 
election  system  of  our  State,  a  judge  could  be  appointed, 
either  by  the  governor  or  by  the  proper  Court  of  Common 
Pleas  to  preside  over  the  small  debt  court.  Such  judge  to 
be  learned  in  the  law,  and  to  have  a  competent  salary,  all  the 
fees  of  business  before  him  being  turned  over  to  the  Suite ; 
the  judge  to  be  removable  by  the  power  appointing  him, 
to  follow  the  words  of  the  English  statute,  upon  "  inability  or 
misbehavior.** 

Before  this  small  debt  court  all  causes  of  action  arising  out 
of  contract,  express  or  implied,  to  an  amount  not  in  excess  of 
$500  ccNild  be  brought  The  adjudication  of  the  judge  to  be 
final  on  questions  of  (act,  but  to  be  subject  to  revision  by  writ 
of  error  to  the  Common  Pleas  Cotirt,  of  which  his  district  is 
a  port,  on  questions  of  law,  where  the  amount  in  dispute  ex- 
ceeds 535.  Eidier  party  to  have  the  right  to  demand  a  jury 
Ifial  before  five  jurors,  upon  notice  and  payment  of  a  small 
foe  as  provided  in  the  English  system.  The  judge  of  each 
€ouft  to  appoint  his  own  clerk  and  constable,  to  perform  the 


488        THE  POSSIBLE  APPLICATION   1!C  PBMNSYLVANIA  OP 

usual  duties  of  such  officers.  The  pleadings  to  be  most  in- 
formal,—a  mere  statement  to  the  clerk  of  the  cause  of  action, 
which  is  then  set  out  in  the  summons  and  to  which  there 
need  be  no  reply  unless  the  defendant  has  special  matter  of 
defense. 

The  Court  of  Common  Pleas  to  have  concurrent  jurisdic- 
tion of  these  causes  of  action,  but  the  penalty  ibr  bringing  an 
action  in  the  Common  Pleas  to  be  the  forfeiture  of  costs.  In 
this  way,  it  is  submitted,  small  cases  could  be  adjudicated  with- 
out greater  expense  to  the  community  than  is  now  experienced 
in  the  useless  litigation  before  Justices  of  the  Vtace.  The 
tribunal  would  be  impartial,  and  there  is  no  reason  why  the 
practical  efficiency  of  the  system  should  not  be  as  satis- 
factory to  the  litigants  as  the  present  trials  in  the  Common 
Pleas,  and  the  waste  both  of  time  and  money  to  them  and  to 
the  State  by  the  crowding  of  the  Common  Pleas  calendar 
with  these  small  cases  would  thus  be  avoided 

A  word  more,  however,  as  to  the  practicability  of  some  such 
change  as  is  here  suggested.  It  is  noticeable  that  most  l^gal 
reforms  come  from  action  of  the  legal  profession.  There  have 
been,  of  course,  exceptional  laymen,  such  as  Oliver  Cromwell, 
who  have  contributed  greatly  to  juridical  progress.  They  do  not, 
however,  alter  the  historical  feet,  that  law  and  legal  procedure 
have  been  simplified  by  lawyers,  in  spite  of  the  popular  belief 
to  the  contrary.  Perhaps  this  is  due  to  the  feet,  that  to  any 
true  workman  the  dignity  and  efficiency  of  his  work  becomes 
in  itself  an  aim  outside  of  and  apart  from  his  own  pecuniary 
relations  to  his  task.  That  which  has  been  accomplished 
shows  that  it  cannot  be  said  that  any  change  is  impracticable 
in  fevor  of  which  there  is  a  consensus  of  opinion  on  the  pait 
of  those  who  have  made  it  a  special  subject  of  study  and 
thought.  The  reform  here  discussed,  though  limited  to  an 
humble  sphere,  is  an  important  one,  at  least  as  importuit,  in 
the  opinion  of  the  writer,  as  the  fixing  of  a  oommon  label  to 
essentially  different  causes  of  action,  or  the  disguising  of  a 
writ  of  error  under  the  captbn  of  an  appeal 

As  our  population  has  increased,  drawing  Its  memben 
from  all  sorts  of  heterogeneous  material,  the  fopeet  Ibr  law 
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has  grcm-n  lighter,  tlic  hand  of  the  law  is  Icm  reganled.  The 
spirit  of  change,  of  defiance  of  existing  methods,  of  turbulence 
and  unrest,  seems  to  move  upon  the  heart  and  mind  of  the 
cittten  with  increasing  strength :  the  spirit— 

"  That  bids  him  flout  the  Law  be  maket, 
That  bids  blm  tnakc  the  Law  be  flouts, 
-Till,  daaed  by  manjr  doubts,  he  wskcs 

The  dnunmiog  gnna,  that— have  no  doubts.** 

Tliere  is  no  way  in  our  limited  sphere  of  action,  in  which  we 
can  better  aid  in  the  repression  of  this  spirit,  m  strengthening 
the  side  of-  order,  in  upholding  a  true  consen*atism,  than  by 
recommending  such  action  as  shall  increase  the  dignity  of  the 
courts  and  the  respect  with  which  the  administration  of  justice 
should  be  regarded  in  all  its  parts.  The  theory  of  pure  de- 
mocrac>'  upon  which  we  have  buildcd,  that  ceremonials  are 
of  no  weight,  that  the  sayings  of  the  philosopher  in  his  shirt 
sleeves  are  as  worthy  of  consideration  as  those  of  the  man  in 
the  gown,  has  its  limitations.  There  is  a  subtle  something, 
hard  to  define,  hard  to  describe,  which  nevertheless  is  potent 
and  everywhere  recognized,  which  impresses  all  men  in  the 
due  and  formal  acknowledgment  in  their  presence  of  a  higher 
power.  Such  a  higher  power,  whose  acts  should  be  sur- 
rounded with  all  the  appropriate  symbols  of  respect,  U  the 
daily  administration  of  justice.  The  Court  of  Common  Pleas» 
relieved  of  the  details  of  petty  controversies  marked  b>'  no 
question  of  merit  and  occupying  time  to  but  little  purpose, 
would  rise  to  its  true  position  and  height,  as  a  court  for  the 
a<$ttdicati<m  of  important  matters,  and  for  the  review,  as  a 
court  of  error,  of  the  records  of  inferior  tribunals.  These  in- 
ferior tribunals,  in  turn,  although  dealing  in  srtiall  cases,  would 
be  marked  with  all  the  Mida  of  the  true  and  equitable  de- 
termination of  controversies,  and  with  all  the  power  and 
majesty  of  the  law. 

Such  a  system,  90  worked  out,  would  be  not  the  least 
powerful  influence  which  would  tend  both  to  educate  the 
citisen  to  a  due  respect  for  the  power  and  value  of  the  law, 
and  also  to  give  to  the  minister  of  the  law  a  true  conceptior 
of  the  worthiness  of  hu  office. 
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In  conclusion,  then.  I  would  submit,  that  our  present  s>'Stcin 
is  bad.  in  tliat  it  places  judicial  power  in  the  hands  of  men  whose 
pecuniary  interest  is  served  by  increasing  the  amount  of  litiga- 
tion before  them,  and  who  constantly  decide  all  cases  in  iavor 
of  those  who  employ  them ;  that  the  substitution  of  some  plan 
by  which  small  cases  would  be  fairly  heard  and  promptly  dis- 
posed of  would  strengthen  respect  for  the  entire  judicial  system, 
and  add  dignity  and  effectiveness  to  the  Common  Pleas  in 
relieving  them  of  the  protracted  trials  of  trifling  cases,  and 
making  them  a  court  of  error  as  well  as  of  original  jurisdiction. 

That  the  practical  objections  would  be  many,  we  know. 
We  can,  however,  hope  that  such  changes  will  come  as  will 
make  our  system  of  the  administradon  of  justice  free  from 
reproach  in  every  respect,  a  system  worthy  of  the  commoiH 
sense  of  the  community,  of  the  dignity  of  the  Uw,  and  of  tlie 
respect  and  co-operation  of  the  profession. 

7%MMtf  AitffrMM. 


THE  ADMINISTRATION  OF  JUSTICE  IN  JAPAN. 
II.  The  Present  Codes. 

The  rule  prescribed  for  the  Japanese  judges  tn  the  decision 
of  cases  is  to  consider  first  the  statute  law,  if  any  applies ; 
second,  whatever  custom  may  be  brought  to  their  knowlcilgc ; 
third,  natural  equity.  For  twenty  years  past  a  system  of  Codes, 
based  on  Western  legislation,  has  been  in  preparation.  Ever 
since  the  drafts  of  the  Codes  were  publbhed,  some  four  years 
ago,  they  have  been  constantly  studied  and  the  public  has 
been  prepared  for  their  final  enactment.  All  have  now  been 
enacted*  but  the  Civil  Code  does  not  go  into  operation  until 
January  i,  1896.     These  Codes  we  must  now  briefly  notice. 

The  Codes  of  Crimes  and  Criminal  Procedure  were  made 
by  M.  G.  Boissonade,  an  eminent  French  jurist  M.  Dois- 
sonade  is  seventy-one  years  old,  and  until  1873  was  for  twcnt>' 
years  an  instructor  in  the  Paris  Facultc  de  Droit.  He  has  for 
twenty  years  past  been  in  the  Japanese  service  as  legal  adviser 
to  the  Government  and  professor  in  the  Imperial  University. 
The  Criminal  Codes  were  begun  by  him  in  1874  and  com- 
pleted in  1879.  After  passing  through  the  hands  of  a 
commission  they  went  into  force  in  January,  1881.  The 
Gvil  Code  was  begun  by  him  in  1879*  finished  in  1889,  and 
promulgated  in  1890,  to  take  effect  January  i,  1893,  but  that 
date  suffered  a  postponement  to  the  one  above-mentioned. 

The  Code  of  Civil  Procedure  was  prepared  by  Dr.  Raeslcr, 
published  in  draft  form  in  1886,  and  promulgated  in  1890, 
taking  effect  January  1,  1891.  The  Commercial  Code  was 
begun  in  the  early  part  of  the  last  decade  by  the  same  jurist, 
and  was  at  first  promulgated  with  the  Code  of  Civil  Procedure* 
to  take  effect  at  the  same  time ;  but  a  subsequent  postpone- 
ment was  made,  and  now  a  portion  only  has  gone  into  effect, 
the  rest  being  likely  to  go  into  effect  at  an  early  date.  The 
Law  of  Organization  of  Courts  was  prepared  by  H.  Otto 
RudarflT,  the  son  of  an  eminent  German  jurist  of  the  last  gen- 
eration, and  went  into  force  November  1,  1890. 
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The  Codes  of  Crimes  and  of  Criminal  Procedure  are  now 
undergoing  revision,  and  it  would  be  improper  to  attempt  any 
specific  criticism  on  their  provisions.  A  brief  summary  only 
will  be  given.  The  Code  contains  430  articles,  divided  into 
four  books:  I.,  General  provisions;  II.,  Crimes  and  Ddkts 
against  the  general  welfare;  III.,  Crimes  and  Delicts  against 
the  person  and  property  of  "individuals ;  IV.,  Contraventions. 
We  may  notice  here  the  leading  classes  of  oAences  and  the 
leading  penalties.* 

It  is  useless  to  mention  the  numerous  crimes  and  oAenoes 
against  the  general  welfare  and  against  individuals,  which  are 
found  in  the  codes  of  all  countries,  and  of  which  the  enumera- 
tion in  the  Japanese  Code  is  very  thorough.  For  example 
we  find — apart  from  the  principal  crimes  and  oftncei  the 
fraudulent  exercise  of  rights  by  persons  who  have  forfeited 
them ;  destruction  of  or  damage  to  thoroughferes ;  vaolatfcm 
of  a  dwelling-house;  employment  of  deceit  or  feree  to 
obstruct  the  sale  of  rice  or  other  alimentary  produce  of  gen* 
eral  and  indispensable  use,  whether  at  public  auction  or  hi 
industrial  or  agricultural  works;  employment  of  deceit  or 
force  against  masters  or  workmen  with  the  olject  of  apprcda* 
ting  or  depreciating  wages ;  partidpatkNi  in  tuickfe  by  imti- 
gation  or  assistance  rendered ;  abandonment  of  ddldm,  the 
aged,  the  sick  or  the  infirm ;  abuse  of  eonfidenoe  in  all  its 
forms;  embeszlement  of  goods  belonging  to  the  accused 
himself  but  seiaed  by  public  authority;  <lestructioo  of  sluiocs 
or  dykes,  and  so  forth. 

The  opium  evil  is  struck  at  from  all  quarters.  ^  Whoever 
shall  make,  introduce,  or  offer  for  sale,  ui  Japan,  opium 
intended  for  smoking,  shall  be  condemned  to  hard  bbor  for  a 
term;'*  minor  confinement  awaits  him  "who  shall  make, 
introduce  or  offer  for  sale  instruments  or  apparatus  lor  smok- ' 
ing  opium.*'  The  same  penalty  is  awarded  to  any  one  who 
shall  provide  a  pbce  for  indulging  in  smoldng  and  shall  have 
derived  perMxial  profit  therefrom,  or  any  one  who  shaU  have 

•This  MooBBt  or Um  Criminal  Ood«  b  abri^dl  ftm  a  CMslU  artldt 
hj  Pfofcwor  G.  A.  Via  H«mel,  of  tht  Uni^wdty  of  Aiiirtiiiwn,  la  ths 
*■  Rawnm  do  droit  iBtcnwtioiul  «c  do  IcgidatioB  comnrdo '*  Ibr  itts. 
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incited  another  to  niakc  u.^  of  opium.  Lastly,  any  individual 
who  shall  smoke  it  shall  be  punished  with  imprisonment  with 
hard  labor  ibr  from  two  to  three  years,  and  any  one  who  shall 
merely  be  found  to  be  the  possessor  or  depositor)*  of  opium 
Ibr  smoking  ot  implements  for  smoking  it,  incurs  imprison- 
ment for  from  one  month  to  one  year. 

Other  ofiences  against  the  public  health  arc  fully  covered. 
In  the  same  chapter.  Section  II..  "on  the  adulteration  of 
public  waters,**  that  is  to  say  of  potable  waters,  '*  so  as  to 
render  their  use  impossible  or  hurtful  to  the  health,**  punishes 
this  oflence  with  imprisonment  and  fine,  and,  in  case  of  sick- 
ness or  death  resulting,  with  the  penalties  proclaimed  for 
wilful  blows  and  wounds  followed  by  like  results,  lly  Section 
IV.,  "on  breaches  of  the  regulations  for  dangerous  or 
unhealthy  industries,*'  the  exploitatbn  of  these  industries 
ahould  conform  to  the  necessar>'  authorization  and  prescribed 
rules,  under  pain  of  fines  of  some  magnitude ;  and  if  sickness, 
homicide,  or  personal  injury  ensues  from  the  breach,  the 
penalties  applicable  to  homicide  and  corporal  injury  through 
imprudence  are  enforced.  The  same  system  is  followed  in 
Section  V.,  in  the  case  of  the  sale  of  drinks  or  food  hurtful  to 
health,  and  the  sale  of  venomous  or  poisonous  objects  without 
regard  to  the  special  regulations,  and  in  Section  VI.,  in  the 
case  *'  of  illegal  practice  of  medicine.** 

The  dreaded  cholera  is  aimed  at  in  another  chapter,  deal- 
ing with  *•  Infractions  of  sanitary  regulations,**  that  is  to  say 
those  regubtions  which,  in  times  of  epidemics  or  epizootics  are 
adjusted  to  prevent  the  development  of  the  evil  by  communica- 
tion»  or  to  fofbid  temporarily  the  ingress  of  persons  or  merchan- 
dise from  a  district  presumably  infected  with  an  epidemic  disease 
(quarantine)*  The  latter  infraction  is  punished  with  simple  im- 
prisonment from  one  month  to  one  year,  and  a  fine.with  augmen- 
tation in  one  degree  for  the  captain  of  the  ship  infringing  the 
prohibition  or  allowmg  it  to  be  infringed  by  other  persotis. 

We  may  here  remark  as  a  curiosity  the  contravention, 
punished  with  ond  day's  detention  or  from  ten  sen  to  one  yen 
fine,  of  thoae  who  have  themselves  tattooed  or  make  a  busi- 
ness of  tatlooage^ 
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Generally  speaking,  one  is  struck  by  the  relative  lightness 
of  the  penalties  a«'arded  to  these  diverse  oAences,  many  of 
which  constitute  injuries  to  the  most  sacred  rights,  especially 
if  we  compare  them  with  European  Codes.  We  can  note,  it 
is  true,  an  exception  to  this  rule— imprisonment  with  hard  labor 
for  from  one  month  to  six  months,  with  a  fine  of  from  five  to 
fift>'  yen,  pronounced  **  against  all  persons  found  in  the  act  of 
playing  games  of  chance ; "  against  "  those  who  may  know* 
ingly  furnish  a  site  for  phyers ;  '*  and  against  "  those  who  may 
organize  a  lottery  to  derive  therefrom  a  personal  profit." 

Death  occupies  the  first  place  among  the  Mncipal  PemaitUs 
«f  Crinus,    It  is  executed  in  the  English  manner,  by  hanging  ; 
and  further,  according  to  the  English  system,  adopted  at  the 
present  day  in  Germany,  the  execution  takes  place  in  the 
interior  of  a  prison  in  presence  of  persons  designated.     The 
number  of  crimes  for  which  the  pain  of  dcatli  is  awarded  is 
not  excessive.    It  follows  high  treason  only  in  cases  of  attacks 
achieved  or  attempted  upon  the  person  of  the  Emperor* 
Empress,   Empress-dowager,  or  Prince  Imperial,  heir  pre 
sumptive  to  the  throne;  attacks  consummated  (not  merely 
attempted)  upon  the  person  of  a  member  of  the  Imperial 
family;  participation  as  instigator  or  conunander-in-chief  iia 
civil  war  or  armed  insurrection  whose  object  is  to  overthrovr 
the  Government  of  the  country ;  and — ^for  Japanese  subjects—' 
bearing  arms  against  the  nation  or  its  allies,  and  rendering 
direct  assistance  to  an  enemy.    Next  come,  as  in  many  other 
legislatfons,  assassination;  actual  poisoning,  that  is  to  say, 
murder  by  means  of  poison ;  murder  preceded  or  accompanied 
by  acts  of  barbarity ;  murder  having  for  its  aim  to  prepare  or 
facilitate  another  crime  or  misdeed  contemplated  by  its  author 
or  to  aid  in  his  impunity ;  parricide  in  the  sense  of  the  French 
Code^— murder    of   any  mscendamt;   wilful    incendiarism    of 
inhabited  structures,  ships,  boats,  or  railway  carriages  contain- 
ing travellers.    There  are  other  capital  offences  not,  perhaps, 
always  conskiered  as  meriting  the  extreme  penalty  of  the  Uw ; 
they  are  burning  of  edifices,  houses,  shops,  ships  or  vessels  by 
persons  assembled  in  seditious  bands,  the  penalty  attaching 
alike  to  the  direct  authors  of  the  crimes  and  the  chiefo  and 
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ring-lcadcrs  of  the  Uinds  in  question,  if  having  had  cognizance 
of  these  acts  the>-  have  not  prevented  them :  throwing  a  train 
oflT  the  rails,  or  ship-wreck  caused  wilfully  and  with  culpable 
intent,  if  the  death  of  a  person  ensues ;  £ilse  witness  against 
an  individual  who  has  been  condemned  to  death  and  executed, 
if  the  false  witness  is  con\Hcted  of  having  had  the  intention  of 
bringing  about  the  capital  condemnation  ;  the  act  of  him  who 
has  wilfully  caused  to  sink  or  founder  any  ship  or  vessel 
containing  people,  if  the  death  of  a  man  ensues  therefrom ; 
and  e\'en  robbery  with  violence  if  homicide  is  a  result. 

The  infraction  provided  for  by  Articles  363  and  364  dcser\'es 
to  be  particularly  noticed,  because  these  Articles,  like  many 
others,  bear  witness  to  the  great  value  that  Japanese  legisla- 
tion attaches  to  family  tics,  especially  in  the  ancestral  line. 
The  pain  of  death  is  pronounced  upon  ever)'  unjust  and  wilful 
act  of  a  descendant,  resulting  in  the  death  of  an  ancestor ; 
blows  and  wounds,  sequestration,  threats,  abandonment,  priva- 
tion of  sufficient  nourishment  and  other  attentions  necessar)- 
to  health,  or  even  defamation. 

The  principal  penalties  for  crime  are,  ne.xt  to  the  pain  of 
death,  for  common  crimes : — Penal  SenitHde^  employment 
upon  "  works  determined  by  the  regulations,'*  for  men,  in  an 
island,  for  women  and  girls,  in  a  prison  situated  in  the  interior 
of  the  country,  whether  for  life  or  for  a  icrm — from  twelve  to 
fifteen  years;  next,  Co/t/iHaneni,  in  a  prison  situated  in  the 
interior  of  the  country,  where  the  convicts  are  subject  to  labor 
determined  by  the  regulations,  whether  in  ma/or  confinement, 
from  nine  to  eleven  years,  or  miMor  confinement,  from  six  to 
eight  years.  Political  criminal  penalties  are,  below  the  death 
lorfeit: — Deportaliom,  that  is  to  say  transportation  to  an  island, 
where  the  convicts  are  kept  in  a  special  prison  without  being 
obliged  to  work,  or  after  a  certain  time,  on  the  decision  of  the 
Government,  outside  the  prison  in  an  allotted  portion  of  the 
island.  This  it  for  lifeofm  term  sixteen  to  twenty  years. 
Nesct,  DeUMtioM  in  a  special  prison  situated  in  the  interior  of 
the  country,  also  without  enforced  labor,  either  tua^  deten- 
tion firom  aiae  to  eleven  years,  or  miitor  detention  from  six  to 
dght  yew*.    We  have  here,  in  short,  the  penalties,  and  dis- 


4«y«  TIIK  AliMIM>rK.\rMN  OF    fr-iTlLK  IX   jAr\s. 

tinctionit  of  pcnaltiei,  that  are  found  in  many  Ruropean  IcgiiU* 
tions,  and  Japan  has  been  able  to  choone  more  earily  than 
Occidental  States,  in  conRequenoe  of  the  quantity  of  iiktt 
which  belong  to  her. 

The  principal  penalties  for  misdemeanor  are  >— /av/rMMr- 
tncmt  in  a  House  of  Correction,  whether  with  enforced  bibor, 
tnajor  imprisonment,  or  without  ««ork,  mmmr  impritonment,— 
two  penalties  whose  maximum  and  minimum  are  determined 
by  law,  for  each  breach,  between  eleven  days  and  live  years ; 
and  Correctional  /?«r.— The  penalties  for  Contraventians 
(coHtravemtiotu)  are  Dcteaihii  (Arrtts)  m  a  Houae  of  Detentioa 
without  enforced  labor,  and  simple  police  fme.  Fines  which 
arc  not  paid  within  a  certain  period  may  be  converted  into 
simple  imprisonment  or  detention. 

The  Code  of  Criminal  Procedure  Is  founded  very  dosdy 
upon  that  of  France — a  model  which  can  hardly  be  con- 
sidered as  advanced  as  the  Codes  of  some  other  nations  of 
ICuropc.     In  many  features,  honi-ever,  Japan  has  f^onc  bc>'ond 
her  model.    The  Code  rccogniaes  provisional  libety  in  all 
cases,  as  the  French  Code  has  done  since  the  nodificative 
law  of  the  4th  of  July,  186$.     It  spedlies  the  CMes  m  which 
there  may  be  decreed  an  **  wdcr  to  produce  '*  (reqiectivdy  n 
warrant  to  arrest  and  a  warrant  to  detain)  >-^  if  the  peraoift 
summoned  has  no  fixed  residence ;  if  the  judge  fears  that  lic 
may  take  flight  or  cause  the  disappearance  of  the  proofr  exist'' 
ing  in  his  possession ;  if  he  (the  judge)  fears  that  he  may  ptft 
into  execution  attempts  or  criminal  threats.'*  It  prescribes  that 
**  the  preliminar)'  judge  must  not  use,  to  obtain  from  the  aceuse^l 
tlie  proof  of  his  guilt,  dther  threats  or  felse  allegations ; "  ati3 
that  the  accused  may  ''obtain  a  copy  of  the  InstnimcniK 
containing  his  own  declarations ;  '*  that  the  prelimlnafy  judgi^ 
**  will  summon  to  appear  before  him  every  person  who  ha0 
been  designated  to  him  as  a  witness  by  the  Public  Miniater* 
by  the  prosecutor,  or  the  accused."    In  all  cases  "  where  tli0 
persons  designated  to  be  summoned  are  niimeious  either  00 
the  side  of  the  prosecution  or  on  that  of  the  dsfenos,  the  judgg 
may  confine  himsdf  to  calling,  in  the  first  hittance,  for  eacl» 
side  the  divt  persons,  in  correctional  matters,  and  the  ten  Im 
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criminal  ca!«cs.  who  have  \nxn  first  suggested  to  him  or  whom 
he  deems  the  best  informed."  I^t  us  not  forget.  Listly.  the 
little  detail  of  Article  152.  providing  that,  "in  exery  prison 
where  accused  persons  are  confined,  a  copy  of  the  two 
Criminal  Codes  shall  be  held  at  their  disposal,"  always  without 
commentaries  or  commentators ;  that  is  to  say  that,  according 
to  Article  1 50,  an  advocate  ain  only  speak  to  his  imprisoned 
client  in  the  presence  of  an  officer. 

As  to  the  procedure  before  Jurisdictions  of  Judgment,  and 
as  for  the  means  of  appe.il,  the  Code  has  sanctioned  without 
reserve  the  great  principles  of  publicity,  prompt  process,  oral 
pleading  and  appeal,  which  must  .ilways  remain  the  principles 
which  have  become  inseparable  from  civilization.  Conformably 
to  the  rule  generally  received  upon  the  continent  of  Europe. 
public  action  is  directed  by  the  Public  Ministry,  represented 
by  Government  Agents  in  the  case  of  the  police  courts,  and 
Procurators-General  in  the  case  of  the  other  courts,  whose 
functions  are :  **  to  search  out  offences ;  to  require,  at  the 
hands  of  the  judges,  reports  of  examinations  and  the  ai^plica- 
tion  of  the  law  to  oflcnces  charged ;  to  cause  to  be  executed 
the  orders  and  decisions  of  Justice;  to  defend  before  Justice 
the  interests  of  Society." 

*'  In  fine,"  says  M.  Van  Hamel,  "  the  Japanese  Code  is  in 
no  respect  infierior  to  the  French  Code  of  Criminal  Procedure 
in  its  present  form.  Yet  more,  it  is  superior  to  its  model  as 
well  in  some  fundamental  provisions  as  in  its  form,  order, 
system  of  provisions,  and  precision  of  terminology." 

We  take  up  now  the  judicial  system.*  The  Law  of  Organi- 
zation of  Courts  has  144  articles  and  (alls  into  four  parts. 
The  first  treats  of  Courts  and  Public  Prosecutors,  and  is  in 
live  chapters,  i.  General  provisions;  3.  District  Courts; 
3.  Provincial  Courts ;  4.  Superior  Courts ;  5.  Supreme  Courts. 
The  second  treats  of  the  Officers  of  Courts  and  Public  Prose- 
cutors* officers,  embracing :  i .  Preparation  and  other  requisites ; 

•Thb  aceouat  of  tlw  Organlntloa  of  Coarls  and  tha  Code  of  Civil  Pto- 
ociteTObabridgidliom  M  article  by  H.  Otto  Radarff,  the  amhor  of  tlie 
fanMT,  ia  tlie  "  Ifittbctt  de  DcotMheo  OeaeUachaft  OMaaicaa^' 
Hell  41. 
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3.  Judges;  3.  Public  Proaccutors;  4.  Clerks  of  Courts;  5. 
IkiilifTi ;  6.  Attendants.  The  third  part  treats  of  the  transac- 
tion of  judicial  business:  1.  Sessions;  3.  I^in^uage;  3.  Con- 
sultntitm  and  Delivery  of  Decisions;  4.  Rulcf  and  Orders; 
5.  Cdcndar  and  Holidays ;  6.  Mutual  Assistance.  The  fourth 
part  trcftts  of  the  administration  and  supervision  of  the  diflcrent 
branches. 

I.— The  ordinary  courts,  cxerdsing  jurisdiction  in  all  matten 
not  specially  excepted  as  above,  are  as  follows : 

I.  Ku-Saibansho  (District  Courts). 

3.  Chiho-Saibansho  (Provincial  Courts). 

3.  Koso-In  (Superior  Courts). 

4.  Daishin-In  (Supreme  Courts). 

With  the  exception  of  the  first  these  are  all  Courts  of  Sessi<in, 
the  requisite  nuniben  being  in  the  Provincial  Courts  three  mem- 
bers, in  the  Superior  Courts  five  and  sometimes  seven,  in  the 
Supreme  Court  seven. 

Each  Sessional  Court  is  to  have  several  divisions  for  Civil 
and  Criminal  business.  In  these  as  in  the  District  Courts 
(which  are  provided  with  several  single  judges)  a  division  of 
business  and  an  order  of  substitution  is  to  be  arranged,  unless 
it  is  left  to  the  option  of  those  concerned. 

The  jurisdiction  of  the  ordinary  courts,  in  regard  to  the 
classes  of  cases  cognizable  by  each,  is  built  up  in  regular 
order  from  the  District  Court  as  a  basis. 

I.  District  Courts,  i.  These  take  charge  of  civil  cases 
involving  claims  to  the  amount  of  too  yen.  and  of  other  ca.ses 
(without  reference  to  the  amount  claimed)  in  which  an  exact 
knowledge  of  location  is  required  or  which  must,  as  fiir  as 
possible,  be  decided  in  a  particular  locality,  such  as  suits 
involving  rents,  boundaries,  possession,  and  a  few  other  mat- 
ters of  minor  importance.  They  have  cognizance  also  of  suits 
on  contracts  of  employment,  for  terms  of  not  more  than  one 
year,  of  suits  between  travellers  or  guests  and  innkeepers  or 
carriers  concerning  fares,  charges,  and  baggage.  It  vrill  be 
seen,  on  comparing  the  twx>  classes  of  cases,  that  the  Diatrkt 
Court,  as  heretofore,  in  Japan  and  as  in  our  country,  has  no 
jurisdictbn  over  suits  involving  the  title  to  property.     3.  X^hese 
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courts  hai'C  also  the  oversight  of  guardianships,  the  manage- 
ment of  the  I0c.1l  ship  and  land  registr}*  offices,  the  charge  of 
the  register  of  traders,  and  finally  the  registry  of  such  patents, 
trade-marks,  and  samples  as  arc  registered  in  the  Patent 
Office,  a  function  whose  imjiortance  can  be  proved  after  it  has 
been  practically  exercised.  3.  They  have  jurisdiction  also  of 
criminal  cases,  not  an  original  jurisdiction,  for  the  summar)' 
treatment  of  these  is  reser\Td  for  the  police,  and  takes  prece- 
dence of  that  of  these  courts. 

II.  On  the  foundation  of  the  forgoing  jurisdiction  is  built 
up  that  of  the  Sessional  Courts. 

The  Provincial  Courts  arc  the  next  courts  of  higher  instance 
from  the  District  Courts,  that  is,  they  entertain  appeals  from 
the  decisions  of  the  latter.  I.  The>'  have  original  jurisdiction 
of  all  civil  cases  other  than  those  already  enumerated,  except 
suits  against  members  of  the  Imperial  Family;  and  also  of 
all  other  criminal  cases,  except  treason  and  capital  crimes  and 
accusations  against  members  of  the  Imperial  Family  punish- 
able by  imprisonment.  2.  These  courts  have  exclusive  juris- 
cfiction  of  bankruptcy  matters,  as  under  the  former  law,  and 
as  under  the  Code  Napoleon. 

III.  The  Koio^ln  or  Superior  Courts  come  next.  The  law 
recognizes  only  one  sq>peal,  and  of  the  decision  on  this  appeal 
only  one  review.  Objections  to  judicial  decrees  other  than 
judgments  are  regulated  by  the  Codes  of  Procedure  and  by 
special  laws.  The  plan  throughout  is  that  the  Superior  Court 
shall  be  a  Court  of  First  Appeal  for  cases  of  which  the  Pro- 
vincial Courts  have  original  jurisdiction  and  a  Court  of 
Review  for  cases  of  which  the  latter  have  appellate  jurisdiction. 
Neither  dvil  nor  criminal  cases  coming  from  the  District 
Courts  can  be  taken  to  the  Supreme  Court  The  Superior 
Court  has  in  addition  jurisdiction  over  suits  against  members 
of  the  Imperial  Family. 

IV.  I.  The  Supreme  Court  is  a  court  of  review  (final 
appeal)  for  all  except  District  Court  cases  and  a  few  special 
classes,  and  is  the  final  court  of  redress.  The  interpreUtions 
of  law  announced  by  it  are  binding  on  all  lower  courts. 

2.  The  Supreme  Court  is,  however,  after  the  pattern  of  the 
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German  Imperial  Court,  a  court  of  original  and  exclusve 
jurisdiction  for  treason  and  capital  crimes. 

After  the  Restoration,  the  modern  office  of  Public  Procurator 
was  adopted  for  criminal  cases,  and  now,  by  the  Code  of  Gvil 
Procedure,  the  assistance  of  this  officer  is  required,  as  in  France, 
in  certain  civil  cases.  The  Law  of  Organization  of  Coutts 
provides  that  in  each  court  there  .^hall  be  one  or  more  Public 
Prosecutors.  They  shall  institute  prosecutions  in  criminal 
cases,  cause  them  to  be  carried  out,  bring  public  suits,  and  see 
that  the  penalties  imposed  by  courts  are  executed.  They  are 
empowered  to  express  their  opinions  in  civil  cases,  as  already 
said ;  and  to  exercise  such  supervision  over  the  administrative 
business  of  the  courts  as  falls  by  law  to  their  duty  as  guardians 
of  the  public  interest. 

In  each  court  is  a  clerk's  office  for  the  discharge  of  all 
clerical  duties.  For  serving  summons  and  execution,  bailifls 
arc  attached  to  each  court. 

Before  appointment  to  the  position  of  Justice  or  Public 
Prosecutor  two  legal  examinations  must  be  passed.  They  are 
competitive,  a  choice  however  oeing  reserved  among  those 
stinding  highest.  These  requirements  observed,  the  candi- 
date is  placed  on  the  eligible  list;  there  is,  however,  no 
certainty  of  his  ultimate  selection.  But  should  he  be  nomi- 
nated, he  must  be  employed  as  soon  as  a  vacancy  occurs. 
As  yet  he  is  only  a  supernumerary,  and  can  be  employed 
only  in  the  District  and  Provincial  Courts ;  in  the  latter  only 
one  Supernumerary  Justice  can  be  present  in  a  Session.  The 
appointment  from  the  eligible  list  is  made  by  the  Emperor, 
but  the  actual  employment  in  a  specific  position  (except  in 
the  case  of  Presidents  of  Superior  Courts  and  Chiefs  of 
Divisions  in  the  Supreme  Court)  is  given  by  the  Minister  of 
Justice. 

Graduates  of  the  Imperial  University  are  exempt  from  the 
first  examination.  Any  one  who  has  been  for  three  yean 
ProfcsHor  or  Advocate  is  qualified  for  admission  to  the  higher 
posidoiis  without  further  examination  or  preparation. 

Up  to  the  present  time  the  position  of  judges  has  been  such 
that  they  could  be  rcmo\^  at  any  lime,  and  their  salary 
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lowered  or  taken  away;  nor  could  they  have  any  claim  to  a 
pension.  All  of  these  circumstances  contributed  to  injure  the 
position  of  judges  and  the  interpretation  of  the  law.  The 
aim  of  the  new  law  is  above  all  things  to  make  the  judge 
independent,  at  every  turn,  not  only  of  the  Government  but 
also  of  the  public.  This  is  the  object  of  the  provisions 
forbidding  judges  to  hold  any  other  public  office,  or  e\'en  to 
take  any  public  part  in  politics.  Nor  can  they  without  their 
consent  be  transferred  to  any  other  office,  or  to  another  court, 
or  be  removed,  or  suspended,  or  have  their  salary  reduced 
except  by  way  of  disciplinary  or  penal  punishment.  A  law 
as  to  dMciplinary  punishments  for  judges  was  published 
August  30,  1890.  The  penalties  provided  for  are  reprimand, 
reduction  of  salary,  transfer,  provisional  suspension,  dismissal. 

Judges  are  guaranteed  a  pension,  and  they  cannot  be  retired 
against  their  will  except  by  resolution  of  a  Superior  or  Supreme 
Gwrt  on  the  ground  of  mental  or  physical  incapacity. 

The  third  part  of  the  law  occupies  itself  with  provisions 
touching  the  Sessions  of  Court,  the  language  to  be  used, 
Rules  of  Order  for  Courts,  etc.  The  language  is  of  course  to 
be  Japanese ;  but  for  the  benefit  of  those  unacquainted  with 
the  vernacular  an  interpreting  department  is  provided,  and 
when  all  concerned  are  acquainted  with  a  particular  foreign 
language  the  President  may  permit  the  proceedings  to  be 
carried  on  in  this  language.  The  court  year  coincides  with 
the  dvil  year.  Vacation  lasts  from  July  nth  to  September 
nth.  The  holidays  provided  in  the  draft  from  Christmas  to 
January  6th  were  struck  out. 

The  Code  of  Civil  Procedure  is  foimdcd  directly  upon  the 
German  Code  and  differs  from  it  only  in  minor  particulars. 
Among  tlie  chief  changes  may  be  noted  the  full  adoption  of 
proof  by  rational  methods  (not  the  formal  party-oath)  and  the 
securing  of  evidence  by  examination  on  the  port  of  the  judge 
and  also  (practically)  a  cross-examination  by  the  opponent. 

Moreover,  the  Japanese  law  does  not  provide  for  compul- 
soiy  attendance,  but  it  provides  that  the  non-appearance  of  a 
party  shall  be  taken  against  him.  The  court  has  the  right  to 
Uke  the  allegations  of  the  opposite  party  as  proved. 
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The  German  Code  of  Civil  Procedure  is  divided  into  ten 
books :  I.  General  provisions  as  to  Judges,  Parties,  Proceed- 
tnt;s;  II.  Proceeding's  in  Lower  Courts;  III.  Appeals,  Reviews, 
Objections  to  Rulings;  IV.  Reopening  of  Proceedings;  V. 
Documents  and  Suits  on  Negotiable  Instruments ;  VI.  Suits 
relating  to  Marriage  and  Guardianship;  VII.  Demands; 
VIII.  Execution;  IX.  Public  Summons;  X.  Aibitnilion. 
Out  of  these  ten  books,  eight  have  been  made,  the  sixth  being 
omitted  entirely  and  its  topics  being  relegalcd  to  the  still 
unpunished  first  book  of  the  Qvil  Code,  while  the  seventh 
book  U  placed  in  the  second  in  the  part  relating  to  proceed- 
ings  before  District  Courts. 

The  Commerdil  Code  also  follows  the  German  rules  with 
iair  closeness.  It  has  three  books  in  all.  The  contents  are 
as  follows : 

Rook  I.  (Arts.  3-S33).  Commerce  in  General. 

I.  Commercial  Matters  and  Merchants;  2,  Commercial 
Registry;  3.  Commercial  Houses;  4.  Commercial  Books; 
5.  Agents  and  Employees;  6.  Commercial  Associations; 
7.  Commercial  Contracts  (including  stipulated  penalties, 
powers  of  attorney,  prescription,  running  accounts,  pledge, 
liens,  etc);  8.  Agents,  Brokers,  Factors,  and  Carriers; 
9.  Sales;  10.  Credit;  11.  Insurance;  la.  Negotiable  Instru* 
ments. 

Book  II.  (Arts.  834-977)  Maritime  Commerce. 

I.  Ships;  a.  Ship-owners;  3.  Ship's  Creditors;  4.  Masters 
and  Seamen;  5.  Contract  of  Aflreightmenl ;  6.  Avcn^pe; 
7.  Bottomry;  8.  Insurance;  9.  PrescriptKNi. 

Book  III.  (Arts.  978-1064)  Bankruptcy. 

I.  Adjudication  of  Bankruptcy ;  2,  Consequences  of  Bank- 
i^P^cy ;  3.  Exempt  Property;  4.  SequestratkMi  of  EflecU  of 
Bankrupt;  5.  Collection  of  Assets;  6.  Proof  of  Claims; 
7.  Determinatkm  of  Dividends  ;  8.  Payment  of  Qahns ; 
9.  Criminal  Bankruptcy;  la  PerMHial  Consequences  of  Bank- 
ruptcy; II.  Postponement  of  Payment 

In  regatxl  to  the  provisions  as  to  Commercial  Associations, 
it  is  to  be  noted  that  the  hw  recognises  partnerships  (AsdKMtfi^- 
£nfffukii/Um).  limited  partncfshipe  { 
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joint-Stock  companies  {Al'tuHgiUlIufiaftiH),  and  the  ordinary 
ca.se  of  association  in  a  venture  on  joint  account  Silent 
partners  cannot  exceed  se\'en  in  number ;  a  joint-stock  com- 
pany must  have  at  Ica^t  seven  members  and  requires  Govern- 
ment authorization.  Shares  must  be  of  a  minimum  face  value 
ranging  from  30  to  50  yen. 

The  Civil  Code,  the  most  bulky  of  all  these  product:!  of 
two  decades'  legislative  activity,  is  in  five  books:  I.'  Persons; 
II.  Property ;  III.  Acquisition  of  Propert>* ;  IV.  Suretyship, 
Real  and  IN:rsonal ;  V.  Proof. 

Book  I.  (which  is  preceded  by  a  statute  re|*ulating  the 
Application  of  Laws— including  our  **  Conflict  of  Laws  ")  is 
di%i€led  thus  into  chapters:  I.  Exerdsc  of  Private  Rights; 
IL  Nationality;  III.  Relationship;  IV.  Marriage  (Condi- 
tions, Formalities,  Proof,  etc.);  V.  Divorce;  VI.  Parent  and 
Child;  VII.  Adoption;  VIII.  Dissolution  of  Adoptive  Rela- 
tionship; IX.  Parental  Power;  X.  Guardianship;  XI.  Eman- 
cipation; XII.  Interdiction  (guardianship  of  inciipablcs) ; 
XIII.  Family  Membership ;  XIV.  Domicile;  XV.  Absence; 
XVI.  Registration. 

To  note  even  cursorily  the  special  features  of  this  book 
would  be  to  expound  all  the  peculiar  and  interesting  features 
of  Japanese  family  life,  similar  as  they  are  in  many  respects 
^o  Continental  custom,  but  radically  diflerent  from  Anglo- 
Saxon  individualism. 

Book  II.  is  thus  arranged:  Part  I.  Rights  to  Things. 
Chapters :  I.  Ownership ;  II.  Usufruct,  Common,  and  *'  Habi* 
Nation ;"  III.  Lease,  Emphytensis,  and  Superficies ;  IV.  Pos- 
sessKMi;  V.  Real  Servitudes.  Part  II.  Rights  im  Pcrsotiam 
and  Obligations.  Chapters:  I.  ** Cause;*'  II.  Agreements; 
in.  EflecU  of  Obligations;  IV.  Warranties;  V.  Extinction 
of  Obligatrans. 

Book  III.  it  the  longest.  Chapters:  I.  Occupation; 
II.  Accession;  IIL  Sale;  IV.  Exchange;  V.  Composition; 
VL  Partnership;  VII.  Aleatory  ContracU;  VIII.  Loans  for 
Consumption;  Perpetual  Annuities;  IX.  Loans  for  Use; 
X.  Depoat;  XL  Agency;  XIL  Hiring  of  Servkes;  XIII.Suc- 
ccMkm;  XIV.  Donation  and  Legacy;  XV.  Marriage. 
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Here,  again,  under  "  Succession,**  we  meet  with  proinstons 
peculiar  to  the  lamily  system  of  the  country. 

Book  IV.  is  in  two  parts.  Part  I.  Personal  Suretyship. 
Chapters:  I.  Guaranty;  II.  Solidarity;  III.  Indivisibility. 
Part  II.  Real  Suretyship.  Chapters:  I.  Lien;  II.  Pledge  of 
Movables;  III.  Pledge  of  Immovables;  IV.  Preferred  Claims; 
V.  Hypothec. 

Book  V.  deals  with  Proof.  Chapters:  I.  Personal  Experi- 
ence of  the  Court  (including  Views  of  Places  and  Experts); 
II.  Direct  Evidence  (including  Writings,  Admisfiions,  Notarial 
Recognizances.  Testimony,  etc.) ;  III.  Indirect  Evidence  (deal- 
ing solely  with  Presumptions.) 

In  this  book  comes  also,  as  Part  II.,  the  treatment  of 
Prescription. 

Of  the  doctrines  of  the  Code  little  can  be  said  here,  and 
that  little  will  be  reserved  for  the  next  division  of  our  subject 
The  Civil  Code  is  an  embodiment  of  the  latest  results  of 
modern  French  jurisprudence,  rather  than  an  imitation  of  the 
Code  Civil.  The  text  is  clearly  and  accurately  phrased,  and 
the  motif  is  carefully  and  minutely  elaborated.  If  the  whole 
work  diflers  essentially  in  style  from  that  with  which  we 
naturally  compare  it,  the  Draft  German  Code  and  its  motif, 
the  diflcrence  is  to  the  advantage  of  Japan.  The  principle  of 
the  German  authors  seems  to  have  been  to  generalize  as 
widely  as  possible,  to  express  no  detail  where  it  could  be 
gathered  by  implication  from  some  existing  princq>le,  and  to 
contrive  a  statement  of  law,  complicated  perhaps,  but  invul- 
nerable at  every  point;  while  the  motif  assumes  a  general 
acquaintance  with  legal  sdenoe,  and  sets  forth  merely  what  is 
necessary  by  way  of  justification.  The  new  Japanese  Code, 
on  the  other  hand,  gives  expression  to  every  salient  feature  of 
the  subject,  even  though  it  may  be  dedudble  from  aomething 
already  laid  down,  and  does  not  hesitate  to  rqieat  a  princq>le 
in  every  place  where  it  may  have  an  application ;  while  the 
motV  confessedly  begins  at  the  beginning  of  things  for  the 
beneiit  of  students  who  have  not  access  to  European  legal 
literature.  J^km  H.  Wigmart. 
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PROGRESS  OF  THE  LAW, 

As  Marked  bv   Decisions  Selected   from   the  Advance 
Reports. 


Acconling  to  n  recent  decision  of  the  Court  of  AppcnN  of 
Kansiis.  (Southern  llepartnicnt.  \V.  1).,)  a  person  may  erect  a 
hi;;h  board  fence  uijon  his  own  land,  or  on  the 
Lamdmwmtn,  division  line,  though  by  doin<*  so  he  interfere^ 
tw— <  Air.  with  the  li{;ht  and  air  of  a  building;  on  an  adjoin- 
MvMmUm  *"^  *®'*  especially  when  the  fence  would  not  have 
interfered  with  the  light  and  air,  if  the  building 
had  been  pkiced  near  the  centre  of  the  lot :  for  tite  law  ain;s 
to  protect  each  person  in  the  enjoyment  of  his  own  propert}- : 
Tripiittw  Jackson,  48  Pac.  Rep.  931. 

In  England,  by  what  is  known  as  the  doctrine  of  ancient 
fights,  twxmty  years  uninterrupted  enjoyment  gives  the  uwner 
of  a  building  a  prescriptive  right  to  the  light  and  air  coming 
to  his  windows  over  the  land  of  another :  Act  2  &  3  \Vm.  4, 
c.  71  ;  Darwin  v.  Upton,  2  Saund.  175  c,  1786;  Youn^i-  v. 
5/rii/rr,  27  L.  T.  N.  S.  643.  1872  ;  F/i/rj^  v.  TkoMos,  8  CI.  & 
F.  231,  1841 ;  Tapling  v.  Joftts,  1 1  H.  L.  Cas.  290.  1865  ; 
Simptr  V.  Foley,  2  J.  &  H.  555,  1862 ;  Ladvman  v.  Grai^,  6 
L.  R.  Ch.  763.  1871 ;  Kilk  v.  Pearson,  6  L.  R.  Ch.  809,  1871  ; 
City  ef  London  Brewery  Co,  v.  Tennant,  9  L.  R.  Ch.  2 1 2, 
1873 ;  ^fiicheti  V.  Cantrili,  37  Ch.  D.  56,  1887  ;  Rohson  v. 
Edwards,  [\^l\  2  Ch.  146,  1893;  Martin  v.  Price,  [1894] 
I  Ch.  276,  1893 ;  Jenksw,  Viuount  Clifden,  [1897]  1  Ch.  694, 
1897. 

But  this  rule  has  met  with  little  favor  in  the  United  States, 
being  rejected  by  most  courts:  Ray  v.  Lynes,  10  Ala.  63, 
1846;  Ward  V.  Need,  37  Ala.  500,  1861  ;  Western  Granite 
&  Afarbli  Co,  v.  Knickerbocker,  103  Cal.  ill.  1894; 
Ingrtdutm  v.  Hntckinson,  2  Conn.  584,  1818:  Goodwin  v. 
Hamerdcy,  (Conn.)  36  Atl.  Rep.  1065,  1897;  Hullev  v. 
Security  Trust  Co.,  5  Del.  Ch.  578.  1885  ;  Turner  m.  Thompson, 
58  Ga.  268,  1877 ;  Keiper  v.  Klein,  $1  Ind.  316,  1875  ;  Stein 
V.  Hauck^  56  Ind.  65,  1877 ;  Morrison  v.  MarquareU,  24  Iowa, 
35,  1867 ;  Ray  v.  Sweeney,  14  Hush,  (Ky.)  1,  1878 ;  OlJstein 
V.  FirematCs  Bldg,  Assn.,  44  La.  An.  492,  1892;  Pierre  v. 
Fermald,  26  Me.  436,  1847 ;  Cherry  v.  Stein,  1 1  Md.  i,  185^ 
R^ers  V.  Sawin,  10  Gray,  (Mass.)  376,  1858;  Richardson 
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PoHti,  15  Gray.  (Mass.)  387.  18O0;  Keais  v.  Hugo,  115 
Ma^is.  204,  iH;4;  King  v.  Miller,  8  N.  J.  Kq.  559,  1851; 
lltndcn  V.  Dntclur,  31  N.  J.  Kq.  217.  1879;  Parker  v.  Footc, 
i9'\VcniJ.  (N.  Y.)  309,  1838;  DoyU  v.  Z>ri/,  64  N.  Y.  432, 
439.  1876;  Kuaht  V.  LtiH'ih\  23  N.  Y.  Suppl.  818,  1892; 
iMiJsiy  V.  First  Natl.  lik.,  115  N.  C.  553.  1H94;  MttUen  v. 
Sfnckir,  l9C)hioSt.  135.  1869;  Hoy^.Stirrett.l  Walt*,  (Pa.) 
327,  331.  1834;  McDonald  v.  Jlroni'ey,  6  I'hila.  (Pa.)  302, 
1867  ;  llas/it/  V.  Pou*iH,  30  Pa.  293.  1858;  Rcnnyson^s  ApfKol^ 
94  Pa.  147.  1880;  Napier  v.  Bulxvinkie,  5  Rich.  L.  (S.  Car.) 
311,  1852;  Klein  v.  Gehrung^  25  Tex.  (Sup.)  232,  i860; 
llui*bard  V.  TcrjtH,  33  Vt.  295,  i860;  PffWtU  v.  5i>/tf,  5  W. 
V.I.  I,  1871 ;  though  it  wzsi  adofHcd  in  a  few  early  cascji:  U,  S. 
V.  Appleton^  I  Summ.  (U.  S.)  492,  1833;  Clau'so,*  v.  PHmroie^ 
4  I>cl.  Ch.  643.  1873;  Gtrbtrw.  Grabel,  16  111.  217,  1854; 
Manicr  v.  J/iw.  4  B.  Mon.  (Ky.)  514,  1844;  Taylor  v. 
lion/ware,  35  I^.  An.  469,  1883;  Story  v,  Odin,  12  Mass. 
157,  1815;  Robeson  v.  Pittengcr,  2  N.  J.  Eq.  57.  1838 ;  Ijamp- 
man  v.  Milks,  2\  N.  Y.  505,  5 1 1,  i860 ;  MeCready  v.  Thonuon, 
Dudley.  (.S.  Car.)  131,  1837;  lierkeley  v.  5#if£rA.  27  Gralt 
(Va.)  892.  1876. 

.•\ccorcJini;ly,  it  is  the  general  rule  that,  no  matter  what  his 
motive,  whether  for  hi.s  own'  benefit,  or  out  of  pure  malice  to 
ht.H  neighbor,  one  may  erect  any  structure  he  pleases  on  his 
own  land,  though  it  obstructs  the  light  coming  to  his  neigh* 
l><ir's  windows,  and  renders  the  latter*s  house  uninhabitable : 
Western  Granite  &  Marble  Co.  v.  Knickerbocker,  103  Cal.  Ill, 
1894;  Lapcre  v.  Dtckey,  23  Kan.  534.  1880;  Triplets  v. 
Jackson,  (Kan.)  48  Pac.  Rep.  931,  1897;  Letts  v.  Kessicr, 
54  Ohio  St.  73.  1896.  reversing  7  Ohio  Or.  Ct.  108,  1892. 
Hut  the  courts  of  Michigan  hold,  with  better  justice,  that 
such  an  erection,  if  malicious,  will  be  enjoined,  not  on  the 
ground  of  interference  with  any  right  of  light  and  air,  but  on 
the  ground  that  it  is  a  nuisance :  Burke  v.  Stnitk,  69  Mich. 
380.  1888;  Raliertys.  Moran,  81  Mich.  52,  1890;  Kirkwood 
V.  Finegan,  95  Mich.  543.  1893. 

Such  an  erection  will  be  enjoined,  however,  if  it  is  on  the 
division  line ;  for  it  then  interferes  with  the  plaintifT's  rights : 
Western  Granite  &  Marble  Co.  v.  Kniekerbocktr,  103  Cal.  ill, 
1 894;  Peek  V.  Roe,  (Mich.)  67  N.  W.  Rep.  1080,  1 896; 
contra,  Triplett  v.  Jackson,  (Kan.)  48  Pac.  Rep.  931,  1897  ; 
and  a  fortiori,  it  will  be  enjoined,  if  it  is  on  the  land  of  the 
plaintiflT:  Sankey  v.  St,  Mar/s  Female  Academy ,  8  Mont.  265, 
1889. 
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An  ajjrccnKiU    by  an  altonicy  at  law  to  undertake  the 

conduct  of  a  litigation  on  his  o\\  n  account,  to  pay  the  costs 

Anmn»ymm4  **"*'    cxixmscs    tlicrcof,   and    to    receive   a^    his 

cmmi.        compensation  a  portion   of  the  prtKceds  t>f  the 

CksMpcvty     thing  recovered,  is  chani|)ertous  and  void :  /W4r  v. 

y/fif/if/i,  (Supreme  Court  of  the  United  States,)  17  Sup.  Ct. 

Rq>.  927-  

In  a  case  recently  decided  by  the  Supreme  Court  of  Missis- 
si|)pi.  Oirsou  v.  VUl'siwrg  lianl\  22  So.  Rep.  I.  a  member  i»f 
a  bcneBcial  association,  (the  Knights  of  Pythias.) 
.surrendered  his  certificate  of  membership,  in  which 
his  wife  was  named  as  Ijcneficiar)*.  and  took  out 
anrtther.  ostensibly  for  the  hrnefit  of  a  brother 
knight,  which  he  could  do  under  the  lav.'s  of  the  order,  but 
really  for  the  bcncht  of  a  creditor,  which  he  could  not  do. 
On  the  death  of  the  assured,  the  creditor  brought  suit  to 
determine  the  application  of  the  proceeds  of  the  certificate ; 
and  the  court  iK'ld  that  the  wife  could  not  claim  under  the 
former  certificate,  as  it  had  been  cancelled  by  the  surrentlcr, 
but  that  the  |)erson  namc*d  as  beneficiary  was  a  naked  trustee 
for  the  wife  and  children  of  the  as.Hured.  who  were  therefore 
entitled  to  the  fund. 

The  same  court  has  lately  held,  that  when  a  mutual  benefit 
as.sociation  (uiys  the  amount  of  a  certificate  of  insurance  to  a 
bank,  leaving  the  court  to  determine  who  is  the 
•■•  rightful  claimant  of  the  fund,  it  thereby  waives  a 
failure  of  the  member  assured  to  change  the  bxine- 
ficiary  in  the  words  provided  by  the  rules  of  the  order ;  and 
that  consequently,  when  a  member  of  such  an  order,  intending 
to  change  the  beneficiary,  wrote  the  name  of  the  new  beneficiar>' 
in  a  book  belonging  to  his  agent,  and,  owing  to  physical 
inability,  wrote  nothing  further,  but  gave  full  verbal  in.structions 
to  him,  the  certificate  not  being  indorsed  because  it  was  then 
in  possession  of  the  lodge,  it  would  be  treated  in  equity  as  a 
complete  change  in  the  beneficiary,  though  not  made  >" 
accordance  with  tlie  rules  of  the  lodge :  HaJi  v.  AlUn^  32  So. 

Rep.  4. 

A  member  of  a  railroad  relief  as.soctation.  who  has  been 

injured  and  taken  to  the  hospital  of  the  association,  for  medical 

treatment,  pursuant  to  its  constitution  and  by-Ia^vs, 

^JJJJJJJJ^     cannot,  nor^can  his  fiersonal  representatives,  recover 

for  injuries  or  death  due  to  neglect  or  maltreatment 

while  in  the  hospiul:  Martin  v.  NorihcrH  Pacific  Bcmeficiai 

Assm.^  (Supreme  Court  of  Minnesota.)  71  N.  W.  Rep.  701  • 
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In  a  recent  case  before  Rocner,  J.,  of  the  Chancery  Division, 

Raffity  V.  SchofiM,  [1897]  1  Ch.  937,  it  was  stipulated  in  a 

building  agreement    that    the  defendant  should 

Agrtiamrt.    ^^^^  certain    buildings    and   carry   out  certain 

Laii4tor«  •■«  works  on  the  plaintiflT's  land,  within  a  spedfied 

MtoTV*     ^"^»  *"^  s*>ouW  ••  forthwith  proceed  *•  with  and 

complete  the  works,  when  a  lease  for  ninety*ntne 


years  wa^  to  be  granted  to  him.  The  agrucnK'nt 
provided  that  if  the  defendant  did  not  perform  the 
<«evcral  stipulations  therein  contiincd,  the  plaintiflT  might  by 
n*itice  in  writing  determine  the  agreement  and  re-enter,  and 
also  contained  an  option  to  the  defendant  to  purchase  the 
freehold.  The  plaintiff,  becoming  dissatisfied  with  the  slow 
progress  made  by  the  deiendant,  gave  him  notice  to  determine 
the  agreement;  but  the  defendant,  having  previously  given 
notice  to  the  plaintiflT  of  his  intention  to  exercise  the  option  to 
purchase,  declined  to  surrender  possession.  The  plaintiflTthen 
brought  suit  to  restrain  the  defendant  from  trespassing  on  or 
tntcr^ring  with  the  plaintiff's  possession  of  the  land.  The 
trial  judge  held  that,  on  the  evidence,  the  defendant  had 
made  default  in  not  '*  forthwith  proceeding  *'  to  carry  out  the 
stipulations  of  the  agreement,  but  that  as  there  was  no  condi- 
tion precedent  that  the  defendant  should  not  have  committed 
any  breach  of  the  conditions  contained  in  the  building  agree- 
ment, the  option  to  purchase  was  well  exercised,  and  a  bind- 
ing contract  was  thereby  made  for  the  sale  and  purchase  of  the 
property ;  that  the  determination  of  the  leasing  part  of  the 
building  agreement  by  the  notice  given  to  the  defendant  lor 
breach  of  its  conditions  did  not  destroy  or  affect  the  contract 
for  sale  created  by  the  exercise  of  the  option  to  purchase ; 
and  that  the  plaintiff's  action  must  therefore  be  dismissed. 


The  Supreme  Court  of  the  United  States  has  lately  held, 

that  the  fourth  section  of  the  interstate  commerce  act,  which 

QmrfUf%,     prohibits  a  greater  charge  for  a  shorter  than  for  a 

iMtontat*     longer  haul  over  the  same  line  in  the  same  direc- 

CMMcrca     iJQn^  applies,  in  respect  of  railroad  transportation, 

LMifra«     onV  ^o  (^^  carriage  by  rail ;  and  when  the  prop- 

skMtitoiii,    erty  has  been   discharged  from  the  company's 

iMivvry      ^^  2^    ^1^^  pi^^^  ^  destinatk>n,   without  any 

greater  charge  for  the  shorter  haul,  the  obligations  of  the 

company  under  that  section  are  fulfilled,  and  it  is  no  violation 

thereof  for  the  company  to  furnish  free  cartage  to  the  stores 

or  business  houses  of  the  consignees,  though  by  so  doing  the 
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total  cost  of  delivery  for  the  shorter  haul  is  made  greater 
than  that  for  the  longer :  Int€rstai€  Commerce  CofNmissioM  v. 
Deirm/,  G.  N,  &  J/.  Ry,  Co.,  17  Sup.  Ct.  Rep.  986,  affirming 
74  Fed.  Rep.  803. 

The  Supreme  Court  of  Pennsylvania   has  recently  ruled, 
Caitouwi     that  though  lands   in    another  state  are  subject 
■■kiriiiam    xo  the  collateral  inheritance  tax  imposed  by  the 
***        laws  of  the  testator's  domicile,  i(  converted  by 
the  will  at  the  time  of  his  death,  they  will  not 
be  so  subject,  when  a  time  in  the  future  is  speci- 
fied for  the  sale  of  the  lands,  or  when  the  direc- 
tion to  sell  b  merely  permissive :  In  re  HandUys 
EsUUe,  37  Atl.  Rep.  587. 

According  to  a  late  decision  of  the  Supreme  Court  of  Mis- 

Mstppi,  an  agreement  between   several  fire   insurance  com- 

^^^^      panics  to  delegate  to  an  association  of  persons 

TTwrttTnT*    t^<^  poii-er  to  prescribe  premium   rates,  and   to 

CmbMm,     abide  by  the  rates  so  fixed,  is  a  '*  trust  and  com- 

rm|j*i?i     **•"*•"  within  Code  Miss.  1892,  {  4437.  sub-d. g., 

defining  a  trust  and  combine  as  an  agreement 

between  several  persons  or  corporations  to  place  the  control 

**  of  business,"  to  any  extent,  *'  in  the  power  of  trustees,  by 

whatever  name  called :  **  Americam  Fire  Ins.  Co,  v.  Staii\  33 

So.  Rep.  99.    See  Beeckley  v.  AfuhUh\  (Iowa,)  70  N.  W.  Rep. 

107,  1897;  36  Am.  L.  Reg.  &  Rev.  (N.  S.)  355. 

The  Supreme  Court  of  Arkansas  has  upheld  a  statute. 
(Act  Ark.  March  35,  1889,)  which  provides  that  **  whenever 
any  corporation  or  person  engaged  in  the  business 
of  operating  or  constructing  any  railroad  or  rail- 
road bridge,  shall  discharge,  with  or  without 
cause,  or  refuse  to  further  employ,  any  servant  or 
employe  thereof,  the  unpaid  wages  of  each  ser- 
ifB»»iy ,  Yj^n^  Qf  employe  then  earned  at  the  contract  rale. 
^""^  without  abatement  or  deduction,  shall  be  and 
become  due  and  payable,  on  the  day  of  such  discharge  or 
refusal  to  longer  employ,  and  if  the  same  be  not  paid  on  such 
day,  then,  as  a  penalty  for  such  non-payment,  the  wages  of 
such  servant  or  employe  shall  continue  at  the  same  rate  until 
paid :  provided,  such  w:ages  shall  not  continue  more  than  sixty 
dayB»  unless  an  action  therefor  shall  be  commenced  within 
that  time;"  refusing  to  declare  it  unconstitutional,  on  the 
ground  that  the  damages  allowed  as  a  penalty  for  non-pay- 
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nicnt  were  unreasonable  or  excessive,  or  that  it  denied  the 
"ctiual  protection  of  the  laws/'  within  the  meaning  of  the 
I**ourtccnth  Amendment,  to  the  particular  class  of  corpora- 
tions to  which  it  apph'ed :  S/.  Lota's,  /.  Af.  &  S,  Ry,  Co,  v. 
Paul,  40  S.  W.  Rep.  705. 

The  Circuit  Court  for  the  District  of  Indiana  has  recently 
ruled,  that  in  an  action  to  recover  the  penalty  for  violation  of 

c«iitnct  the  contract  labor  laws,  a  declaration '  is  insuffi- 
^k«r  Law*,   cicnt,  if  it  fails  to  show  the  character  of  the  labor 

^Smw      which  the  immigrant  was  to  perform,  or,  at  least 

FtfMity.  in  substance,  the  terms  of  the  contract  under 
owtoratiM  ^hich  lie  cauie  to  this  country ;  and  also  if  it  fails 
to  allege  definitely  that  he  actually  came  here  pursuant  to  the 
contract,  or  to  set  forth  the  acts  done  by  the  defendant  to 
assist  or  procure  his  immigration  :  Umicd  States  v.  Gay,  80 
Fed.  Rep.  254. 

In  an  action  by  a  passenger  against  two  railroad  companies 
for  injuries  caused  by  a  collision  between  their  trains,  neither 
defendant  is  entitled  to  judgment  over  against 
the  other,  in  any  event,  since  the  plaintiff  b 
entitled  to  judgment  against  either  defendant 
only  on  showing  that  its  negligence  contributed  to 
the  accident ;  and,  if  the  defendants  were  jointly 
negligent,  there  can  be  no  contribution  between  them,  since 
each  was  an  independent  agent :  Missouri,  K.  &  T.  Ry.  Co,  v. 
Vance,  (Court  of  Civil  Appeals  of  Texas,)  41  S.  W.  Rep.  167. 

The  Supreme  Court  of  Nevada  has  re-enunciated  several 
principles  of  corporation  law,  which  are  of  frequent  applica- 
c«rfN>ratioM,   ^'^"»  '•   ^"^  (0  ^^^^  ^^"^  president  of  a  corpora- 

MMting*.  tion  cannot  adjourn  a  meeting  of  the  stock- 
RMlto  v^*  *^^**^"  without  day,  against  their  will ;  (2)  That 
if  he  attempts  to  do  so,  and  refuses  to  preside  or 
to  |)ermit  the  meeting  to  be  continued  in  the  office  of  the 
company,  the  stockholders  may  adjourn,  without  him,  to 
another  room,  and  there  hold  their  meeting ;  (3)  That  at  a 
stockholders*  meeting,  the  right  to  determine  the  validity  and 
ownership  of  stock,  and  the  right  to  vote  thereon,  is  not  vested 
in  the  president  alone ;  (4)  That  stockholders  may  transact  at 
an  adjourned  meeting  any  business  that  might  have  lawfully 
been  transacted  at  the  original  meeting;  and  (5)  That  the 
stockholdiers  may  elect  directors  when  the  shares  of  stock 
stand  on  the  books  of  the  company  in  the  name  of  trustees, 
without  the  names  of  the  cestuis  que  trust  being  indicated. 
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thou;;h  it  is  provided  by  stitute  that  the  names  of  the  cesSuis 
qmc  trust  of  stock  shall  be  placed  upon  the  book  of  the  cor* 
poration  :  Slate  v.  Crorttn,  49  Pac.  Rep.  4 1 . 

In  a  casie  recently  before  the  Supreme  Court  of  Wisconsin, 
McElroy  v.  MinHcsota  Pcrchcnm  tforsc  Co.,  71    N.  W.  Rep. 

nnr  wn  ^5^'  '*  ap|jeari:d  that  the  president  of  a  corpora- 
CMHpany.  tii^n  owncd  ail  the  stock  except  six  shares  kept  in 
J^^^  the  names  of  officers  t«»  render  them  eligible  to 
office.  The  board  of  directors  cnnsi.steil  of  him- 
self, his  relatives,  and  one  employe.  He  ha<I  managed  the 
coq>orate  aflairs  for  five  years  without  any  objection  by  the 
stockholders  or  directors,  and  during;  this  tinte  the  only  meet- 
inj»  held  was  for  the  puqwse  of  eleclinj;  new  directors  in  the 
place  of  others  who  had  resi«;ned.  The  president  had  also 
for  two  years  been  ne<;otiating  a  sale  of  the  pro|H:rty  of  the 
corporation.  Under  these  circumstances  it  was  held  that  a 
contract  for  the  sale  of  all  the  assets  o{  the  corporation,  con- 
fining of  real  estate,  made  by  the  president  alone,  was  binding 
on  the  corporation,  since  all  the  powers  of  a  corporation,  vested 
solely  in  the  board  of  directors,  may  be  conferred  upon  the 
president  or  other  officers  by  implication  arising  from  the  way 
in  which  the  corporation  has  directed  its  aflairs,  or  suffered 
them  to  be  conducted. 


According  to  the  Supreme  Court  of  Pennsylvania,  a  non- 
Dwih^      resident  alien  is  not  entitled  to  the  benefit  of  the 


lAd.  Act  of  April  2C,  1855.  P.  L.  309,  which  gives  a 
right  of  action  to  certain  members  of  the  family  of 
one  whose  death  is  caused  by  the  wron«;ful  act 
of  another:  Dtmv.  Paina,  R,  R.  Co.,  37  Atl.  Rep.  558. 


The  Supreme  Court  of  Nevada  has  recently  made  h.ivoc  of 
the  ballots  cast  at  an  election,  holding  illegal  the  following : 
gfrrttoBi,     those  marked  with  a  cross  in  the  blank  space  for 
Baitou.       presidential  electors  under  the  words  **  Vote  for 
*■*'■■      three,"  and  not  opposite  the  name  of  any  candi- 
date ;  those  marked  with  a  cross  after  the  names  of  presiden- 
tial electors,  placed  in  a  square  made  by  the  voter;  those 
marked  with  a  cross  after  the  name  of  an  officer  to  be  electeil 
for  another    township;   those    marked    with    a  cross  made 
with  a  purple  instead  of  a  black  pencil ;  tiiosc  disfigured  by  a 
partially  erased   cross ;    those   with    the   word  '*  canceled " 
written  on  the  back  thereof  with  ink ;  those  marked  with  a 
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mark  more  like  a  s|>ider  than  anything  else;  those  marked 
Willi  three  linen  forming  a  star ;  those  marked  with  crosises 
funning  a  star ;  those  marked  with  crosses  beneath  the  names 
of  the  presidential  and  vice-presidential  candidates;  those 
marked  «^ith  a  cross  in  a  vacant  squaie  not  opposite  the 
name  of  any  candidate;  and  those  marked  with  a  cross 
betift*een  the  names  of  two  candidates,  so  that  it  was  impossible 
to  determine  for  which  the  voter  intended  to  vote;  but 
l^raciously  permitted  those  which  bore  an  irregular  pendl 
nurk,  clearly  made  by  accident,  to  be  counted.  It  aliio 
hold  that  as  the  ballot  law  provided  for  a  perforated  line 
from  tlie  top  to  the  bottom  of  the  ballot,  that  the  number  on 
the  ballot  should  be  the  same  as  on  the  corresponding  stub, 
that  the  ballots  should  be  bound  in  stub-books,  and  that  the 
ballot  oAker  should  detach  the  slip  from  the  tkket,  the 
failure  of  the  election  officer  to  dctaich  the  stub  bearing  the 
number  of  the  ballot,  and  the  voting  of  the  ticket  with  the 
stub  attached,  rendered  the  ballot  void,  on  the  ground  that : 
**  It  was  equally  the  duty  of  the  voter  to  know  the  stub  was 
dctichcd,  that  the  ballot  boie  the  water-mark,  and  had 
attached  thereto  the  strip  on  the  right-liand  side  bearing  the 
number.  He  had  the  means  of  knowing  these  fiicts,  and 
should  be  held  to  cxerdse  some  intelligence  and  some  dili- 
gence in  casting  his  ballot  When  he  blindly  accepts  a  ballot 
from  an  election  officer  bearing  marks  that  will  destroy  the 
secrecy  of  the  ballot,  he  should  be  hekl  to  know  that  fret:** 
Swetmfy  v.  Hjni,  48  PSic.  Rep.  1036. 

The  Court  of  Civil  Appeals  of  Texas  has  ytry  sensibly 
ruled  that  when  a  ballot  has  upon  it  the  name  of  an  individual, 

but  does  not  disclose  the  office  voted  for,  and  it 

^^  appears  that  he  was  a  candklate  for  the  office  of 
alderman  and  no  other,  and  that  no  one  else  of  the  same  name 
was  a  candidate  for  any  office  at  that  election,  the  ballot  will 
be  construed  as  a  vote  for  that  person  for  alderman :  SMr  v. 
Makiuke,  41  S.  W.  Rep.  185. 


According  to  a  late  decision  of  the  Court  of  Appeals  of 
New  York,  the  owner  of  an  elevator  for  passengers  is  not 
subject,  so  (ar  at  least  as  any  part  of  the  plant 
S^yi*     other  than  that  by  whkh  the  devator  is  moved 
pummwm*    and  controlled  is  concerned,  to  the  rules  thtf 
"owxij^    apply  to  a  railroad  company  in  respect  of  Hs  road- 
bed, engines,  etc,  and  is  not  held  bound  to  cxer^  ' 
da€  the  utmost  care  and  diligenoe,  and  liable  for  the  aUghteit                       I 

I 
I 
I 
I 
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neglect ;  but  if  he  cxcfciscs  uuc  ilili^cncc  to  provide  a  safe  and 
suitable  car  and  other  iipplianccs  for  the  operation  of  the 
elevator  and  the  accommodation  of  passengers,  he  is  not  liable 
for  an  accident  which  could  not  with  reasonable  diligence  have 
been  foreseen  and  provided  against :  McGrcU  v.  Buffalo  OJke 
&  Bilg.  C^,,  47  N.  E.  Rep.  305.  reversing  35  N.  Y.  Suppl. 
599. 


While  a  witness  may  ordinarily  testify  to  a  conversation  had 
by  him  through  a  telephone  with  another  person,  though  he  is 
not  able  to  identify  the  voice  of  the  person  respond- 
ing, yet,  when  the  latter  is  to  be  charged  with 
nodce  of  the  conversation,  (as  when  it  is  sought  to 
charge  an  indorser  of  a  promissory  note  with  liability  by  a 
notice  of  dishonor  thus  communicated.)  it  must  clearly  appear 
that  the  one  who  answered  was  the  one  who  is  to  be  charged ; 
and  therefofv.  when  the  only  evidence  of  the  giving  of  the 
notice  aforesaid  was  the  testimony  of  a  witness  that  he  called 
up  the  office  of  the  indorser,  and  did  not  know  whether  or 
not  it  was  the  indorser  or  his  bookkeeper,  or  either  of  them, 
that  answered,  it  was  held  that  the  sustaining  of  a  demurrer 
to  this  testimony,  on  the  ground  that  it  furnished  no  evidence 
that  notice  of  dishonor  was  given,  was  not  error:  C,  C. 
TItompscn  &  Walkup  Co.  v.  Appleby,  (G>urt  of  Appeals  of 
Kansas.  Southern  Department,  C.  D..)  48  Fac.  Rep.  933. 

Evidence  as  to  a  conversation  carried  on  over  a  telephone 
may  be  given  by  one  who  took  part  in  it,  if  the  other  party 
is  sufficiently  identified :  t,  g,^  when  the  v^'itness  testifies  that 
he  knew  and  distinguished  the  voice  of  the  person  at  the 
other  end  of  the  telephone:  Supp  v.  5At/r.  31  Tex.  Cr.  Rep. 
349,  1894.  So.  testimony  that  the  one  who  spoke  to  the 
witness  gave  his  name,  and  that  the  witness  went  immediately 
to  the  office  of  the  person  named,  who  admitted  the  conversa- 
tion just  had  by  telephone,  sufficiently  klentifies  the  one  who 
spoke  to  the  witness:  William  Dttring  &  Co.  v.  Skmmpik, 
(Minn.,)  69  N.  W.  Rep.  1088.  1897. 

Further,  one  who  heard  the  conversation,  or  only  one  side 
o^  it,  can  testify  to  what  he  heard,  if  the  person  at  the  other 
end  of  the  iiutninient  is  identified ;  and  consequently,  when  it 
IS  admitted  that  the  conversation  was  carried  on  between 
plaintiff  and  defendant,  one  who  heard  one  side  of  it  can 
testify,  though  he  did  not  know  of  his  own  knowledge  with 
whom  the  conversation  was  held  :  MiUs  v.  Aiidreun^  153  III. 
362p  1895. 
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A  (alsc  letter,  purportinir  to  have  been  written  by  another 
H*ith  intent  to  inHucncc  the  collector  of  customs  to  reject  the 
application  of  a  Chinc*se  subject  to  land,  is  not  an 
instrument  which  could  defraud,  within  Penal 
Code  Cal..  S  470,  defining;  forjjery  with  such  particularity 
that,  as  the  annotator  sa}*s,  **it  was  evidently  intended  to 
cover  cvcr>'  cisc  that  could  arise : "  Piople  v.  Wong  Snm^ 
(Supreme  Court  of  Califomia,)  48  Pac.  Rep.  972. 

The  fact  that  an  insolvent's  father,  to  whom  he  had  trans- 
fcrcd  property  in  piiymcnt  of  a  debt,  organized  a  corporation 
several  months  afterwards,  and  employed  the 
CMveyLnc*  insolvent  therein  at  a  moderate  salar>',  does  not 
show  a  secret  understanding  in  the  transfer,  when 
the  father  is  wealthy  and  liberal,  and  all  the  parties  to  the 
transfer  testify  that  it  involved  nothing  but  what  appeared  on 
iti  face :  Henderson  v.  Ferryman^  (Supreme  Court  of  Alabama.) 
22  So.  Rep.  34. 

The  Supreme  Court  of  the  United  States  has  recently 
decided,  that  a  tug  engaged  in  towing  barges  from  one  port 
to  another  is  not  bound  up  with  them  into  a  single 
maritime  adventure,  so  as  to  be  subject  to  the  law 
T«i  of  general  average,  even  though  her  compensation 
for  the  towage  is  measured  by  -the  freight  carried  by  the 
barges ;  and  consequently  the  act  of  the  tug  in  cutting  loose 
from  them,  and  allowing  them  to  go  ashore,  in  order  to  save 
herself  from  a  like  fate,  will  not  subject  her  to  a  general  average 
contribution :  The  J,  P,  Donaldson^  17  Sup.  Ct  Rep.  951, 
reversing  21  Fed.  Rep.  671. 

When  a  criminal  prosecution  is  threatened  under  color  of 

an  invalid  statute  for  the  purpose  of  compelling 

ViaiMt '    t^c  relinquishment  of  a  property  right,  the  remedy 

criMiMi      in  equity  is  available,  and  a  preliminary  injunction 

''••^'■•*    may  properly  issue :  Central  Trust  Co.  tf  N,  K  v. 

Citizen's  St,  Rjf.  Co,,  (Circuit  Court,  D.   Indiana,)  80  Fed. 

Rep.  218.  

Apprentice  workmen,  who  have  allowed  their  wages  to 

accumulate  upon  an  agreement  that  they  should 

StatltT?'    be  paid  at  the  end  of  their  apprenticeship,  have 

prtfaw— «    no  more  extensive  right  to  a  preference  upon  the 

AyprMMicw   'n«>l*'«ncy  of  the  corporation  by  which  tliey  are 

employed,  than  have  any  other  unpaid  workmen 

in  its  employ,  unless  such  a  right  is  expressly  conferred  by 
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Statute :  Mingin  v.  Alva  Glass  Mfg,  Co.,  (Court  of  Chancer)* 
of  New  Jersey,  Grey,  V.  C.)  37  Atl.  Rep.  450. 


The  Supreme  Court  of  Pennsylvania  has  recently  held  that 

iMaranc*.     '   poUcy  which   insures  against   loss  caused   by 

Ac«MMfai     **  accidental  damage  to  or  destruction  of'*  prop- 

■  J^Tt  n«Hi  ^'^y*  *  excepting  only  damage  or  destruction  by 

fire  or  lightning,"  covers  a  loss  due  to  a  flood : 

Hey  V.  Gnarantors*  Lialniily  Indemnity  Co.  of  Pennsylvania, 

37  Atl.  Rep.  402. 

The  Court  of  Appeals  of  Kentucky  has  lately  ruled  (1 )  That 
death  caused  by  the  sting  of  an  insect  is  effected  through 
**  external,  violent  and  accidental  *'  means,  within 
the  meaning  of  an  accident  insurance  policy; 
(2)  That  the  sting  of  an  insect  is  the  proximate 
cause  of  death  resulting  from  blood-poisoning 
caused  by  the  sting ;  and  (3)  That  a  death  from  blood-poison- 
ing caused  by  the  sting  of  an  insect  i^  not  the  result  of 
"  poison  in  any  form  or  manner,"  or  of  "  contact  with  poison- 
ous substances,**  within  the  meaning  of  those  terms  in  an 
accident  insurance  policy :  Omberg  v.  Uniwd  States  Mut. 
Assm.^  40  S.  W.  Rep.  909. 

The  Supreme  Court  of  New  York,  Appellate  Division,  First 

Department,  has  recently  passed  upon  several  questions  arising 

Cra«t       out  of  a  credit  insurance  contract,  holding  ( 1 )  That 

—""'****     under  a  credit  insurance  policy  covering  loss  sus- 

ijnt!       tained  by  reason  of  the  insolvency  of  debtors 

CiMftiim  owing  the  insured  for  merchandise  sold  betvi*een 

September  1,  1892,  and  September  i,  1893,  in  excess  of  i  }i 

per  cent,  on  the  total  gross  sales  made  during  that  period 

"subject  to  the  terms  and  conditions  provided  below  and 

attached  hereto,**  to  which  was  attached  a  rider  providing  that 

it  should  cover  all  losses  on  sales  made  within  one  year  pre- 

oeciing  August  3 1 ,  1893,  except  such  losses  as  the  insured  had 

notice  of  bdfbre  August  31,  1892,  or  whe^-e  an  extension  had 

been  granted  to  the  debtor,  but  provicL'ng  for  no  deduction 

Irocn  the  gross  sales  made  during  that  year,  there  should  be 

deducted,  in  computing  the  amount  of  loss,  only  1  ^  per  cent. 

oC  the  amount  of  sales  made  in  the  year  beginning  Sqitember 

ly  1892 ;  (2)  That  a  conveyance  by  a  debtor  to  a  trustee  for 

cfotribution  of  the  proceeds  among  specified  creditors,  reciting 

in  the  conveyance  that  such  goods  arc  '*  only  a  part  of  his 
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property/*  is  not  a  "general  assignment  for  the  bendit  of 
creditors,"  within  a  credit  insurance  policy  insuring  against  any 
**  loss  sustained  by  reason  of  the  insolvency  of  debtors  "  of  the 
insured,  and  defining  such  losses  as  those  arising  on  sales  by 
the  insured  to  persons  who  have  made  a  general  assignment 
for  the  benefit  of  their  creditors ;  and  (3)  That  when  a  policy  of 
insurance  against  loss  by  reason  of  the  insolvency  of  the  debtors 
of  the  insured  limits  the  liability  of  the  insurer  to  a  specified 
sum  on  any  one  loss,  and  provides  in  one  clause  that*  when 
only  part  of  a  loss  is  covered  by  the  policy,  '*  the  proportionate 
part  of  everything  realised  or  secured  by  the  indemnified  shall 
be  credited  to  so  much  of  the  loss  as  is  covered,"  and  in  another 
that  all  payments  and  securities  should  be  deducted  before  de- 
termining the  insurer's  percentage  of  loss,  the  former  provision 
is  not  aSected  by  the  latter,  which  merely  provides  for  the 
(Seduction  of  payments  and  securities  without  specifying  the 
mode  thereof:  Gocdmam  v.  MerewUiU  Credit  GuafanUc  Cf, 
^MK,45N.  Y.SuppLsoS. 

In  the  opinion  of  the  Court  of  Errors  and  Appeals  of  New 

Jersey,  a  policy-holder  in  a  credit  insurance  company,  (which 

I— oiTMcr  ■*  in'U'^  traders  against  losses  occurring  through 

iBMrar.      the  insolvency  of  their  customers,)  cannot  recover 

**y**^****    for  losses  sustained  after  the  company  becomes 

insolvent,  whether  the  sales  which  led  to  the  loss 

were  made  before  or  after  that  date,  but  can  only  recover  the 

unearned  premium,  when  there  is  no  reserved  value  to  the 

policy,  nor  any  method  of  reinsuring:   Gray  v.  HfjmoUs, 

17  Atl.  Rep.  461. 

The  Supreme  Court  of  Mmnesota  has  recently  dedaied  that 
it  is  a  rule  of  fidelity  ia^urance,  (which  amounts  to  a  oontinii- 
PMciKy      '"IT  suretyship  for  the  faithful  discharge  of  his 
HMiiruM,     duties  by  a  servant.)  that  if  the  master  discovers 
iri!?iTin      ^***^  **•*  servant  has  been  guilty  of  dishonesty  in 
'    the  course  of  the  service,  and  thereafter  continues 
him  in  that  service,  without  notice  to  and  the  assent  of  the 
surety,  express  or  implied,  to  that  course,  the  latter  will  not 
be  liable  for  any  loss  arising  fix>m  the  dishonesty  of  the  ser- 
vant during  his  subsequent  service;  but  that  thb  rule  has  no 
aqjplication  to  mere  breaches  of  duty  or  contract  obligations  00 
the  part  of  the  servant,  not  involving  dishonesty  on  his  part  or 
fraud  or  concealment  on  the  part  of  the  master:  LmutMn 
ins.  Co,  V.  CaUakam,  71  N.  W.  Rep.  261. 
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The  Supreme  Court  of  the  United  States  has  at  last  settled 
the  long  disputed  question  as  to  the  power  of  the  Interstate 
Commerce  Commission  to  fix  rates  ifor  carriage 
by  railroad,  holding  that  the  powers  of  the  com^ 
mission  are  judicial  and  administrative,  but  not 
ruiiiii*imii   '^*^*^^»  ^^  ^^^*  sdter  having  judicially  de- 
dared  an  existing  rate  of  tariff  charged  by  a  car* 
rier  to  be  unreasonable,  it  has  no  power  to  prescribe  a  rate  to 
control  in  the  future,  and  to  enforce  its  order  by  proceedings 
in  mandamus :  frnterstate  Commiret  Ccmmisshn  v.  Cinannati^ 
N,  O.  &  T.  P.  Ry.  O..  f  7  Sup.  Ct  Rep.  896.     Mr.  Justice 
Harlan  dissented. 

The  Grcuit  Court  for  the  Western  District  of  Virginia  has 

lately  held,  that  when  an  action  is  pending  against  a  common 

jMdf— t.     carrier  to  recover  for  the  lots  of  a  shipment  of 

miMMitect'cf  cigars,  and  the  quality  and  value  of  the  cigars  are 

^■g^       in  issue,  the  (act  that  the  plaintiff  conducted  three 

jurors  to  his  agent's  place  of  business,  and  gave 

them  a  box  of  cigars,  is  sufficient  ground  for  enjoining  the 

enforcement  of  the  judgment :  Plati  v.  TknadgiU^  80  Fed. 

Kep.  193.  

A  tenant  of  the  third  and  fourth  floors  of  a  building,  whose 
water  supply  is  cut  off,  furniture  injured  by  dust  and  lime, 
iwTiiiriTTi  ^^"^  ingress  and  egress  interfered  with,  causing 
Tmmm.      damage,  by  the  landlord's   repairing  the  second 
,_yf*_    floor,  may  recover  from  the  landlord  for  breach 
^  of  covenant  of  quiet  enjoyment,  irrespective  of 

his  negligence :  MeDawtU  v.  Hymmn^  (Supreme  Court  of  Cali- 
fornia.) 48  Pac.  Rep.  984. 

The  Vice-Chancellor  for  Ireland  has  recently  decided,  that 

brick-clay,  lying  about  fifteen  inches  beneath  the  surface,  was 

Xj^,^^       included  in  a  reservation  in  a  lease,  reserving  all 

rotwvciimi    mines  of  lead,  ore,  tin  and  other  minerals,  coal, 

^MtMniT'   and  all  quarries  of  marble,  freestone,  limestone, 

timtum      ^^  building  stones,  slates,,  and  other  quarries, 

OMMrtft.      whatsoever,  (save  so. much  as  might  be  used  for 

*'i^-<*"y     building  or  improvement  on  the  premises,)  as  also 

all  marl,  fuller's  earth, .  .  .  bogs,  turf,  mosses,  and  turbaries, 

and  gi\ing  the  landlord  power  to  bore,  search  for,  dig,  and 

carry  away  bog«  timber,  mines,  minerals,  marble,  ooal,  freestoncr 

mari.  building  stone,  limestone  and  slate,  fuller's  earth,  . 

and  turf:  SkefUfhay  v.  Waitace^  \}^i\  t  I-  R.  381. 
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In   Vammatu  v.  Smitk,  (Court  of  Appeals  of  New  York,) 
47  N.  £.  Rep.  365,  the  counsel  in  a  disbsLrment  proceeding 

LJ^^*       prepared  a  list  of  questions  to  be  asked  witnesses, 
clwiwiiilicl.   wl^ich  might  in  certain  contini^ncies  be  competent 

tiMs  and  material,  and  caused  these  questions  to  be 
printed  for  submission  to  the  witnesses  in  preparation  for  the 
hcarin};.  The  respondent  sued  the  printer  for  libel,  and  the 
jur>'  found  for  him.  and  this  judgment  was  affirmed  by  the 
general  term:  25  N.  Y.  Suppl.  1130.  But  the  Court  oT 
Appeals  reversed  the  tatter  decision,  holding  that  although  a. 
printer  who  prints  a  libel  and  delivers  the  printed  copies  t9 
the  author,  knowing  that  he  intends  to  submit  them  to  others 
to  read,  becomes  liable  as  a  publisher  of  the  libel  from  the 
moment  that  any  third  person  reads  it,  provided  the  words 
are  not  privileged,  yet  in  the  case  in  hand  the  questions^ 
though  they  contained  matter  defamatory  of  the  plaintiff,  were 
privileged  in  the  hands  of  the  counsel  and  his  agents,  at  least 
while  used  solely  for  the  purpose  for  which  tlwy  were  pre- 
pared ;  and  that  the  printer  was,  therefore,  not  liable. 


In  LaUeam  v.  SW/,  (Supreme  Court  of  Alabama,)  33  So. 
Rep.  138,  several  persons  each  dropped  nickels  into  a  slot 
machine  owned  by  the  defendant,  agreeing  among 
themselves  that  the  one  after  whose  play  the  ma* 
chine  should  indicate  the  highest  card  hand  should 
have  all  the  cigars  that  the  nickels  purchased.  The  defendant 
furnished  from  his  stock  a  nickel  cigar  for  each  nickel  put  into 
the  machine,  and  delivered  them  to  the  person  who  obtained 
the  be; t  hand.  Upon  these  facts  it  was  held,  that  the  machine, 
when  put  to  such  a  use,  was  a  lottery,  which,  under  Const 
Ala.  art  4,  f  26,  the  general  assembly  had  no  power  to 
legalize. 

Mandamus  will  lie  to  compel  the  judge  of  an  inferior 

jvteMaMM.    court  to  reinstate  a  criminal  cause,  which,  for 

R«iMuiMMai  reasons    insufficient    in    law,    he    has    dtsoon- 

•«5«at       tinued:    Ex  parU    StaU.  (Supreme   Court   of 

Alabama,)  22  So.  Rep.  115. 


According  to  a  recent  dedsson  of  the  Court  of  Gvil 

Mutar  M«    Appeals  of  Texas,  the  operator  of  an  elevator  in 

tmnmam      a  hotel  IS  a  fellow-servant  of  a  chambermaid  who 

Pta»wMr«Mt  rides  in  the  elevator  in  the  discharge  of  her 

duties:  Orknltd Investmeni  Co,  v.  SUm,  41  S.  W.  Rep.  130. 
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The    doctrine,    that  when    a    municipal   incorporation  is 
wholly  void  ad  imtio,  as  beinj;  created  without  warrant  of 
law,  it  can   create   no  debts  and  can  incur  no 
liabilities,  docs  not  apply  to  the  case  of  an  irre- 
gularly  organised   corporation,   which    has   ob- 


^isMMiMr*  ^•''^»  ^y  compliance  with  a  general  law  author- 
's, izing  the  formation  of  municipal  corporations,  an 
rfw  organization  valid  as  against  ever>'body  except 
the  stnte  acting  by  direct  proceedings.*  Such  an 
organization  is  merely  voidable,  and,  if  tlie  state  refrains  from 
acting  until  after  debts  are  created,  the  obligations  are  n<)t 
destroyed  by  a  dissolution  of  the  corporation,  but  it  will  be 
presumed  that  the  state  intended  that  they  should  be  devolved 
upon  the  new  corporation  which  succeeded,  by  operation  of 
law,  to  the  property  and  improvements  of  its  predecessor : 
Ska^eigh  v.  Ciiy  tf  San  Antonio,  (Supreme  Court  of  the 
United  Sutes.)  17  Sup.  Ct.  Rep.  957. 

The  Supreme  Court  of  Montana  has  lately  held  that  the 
provisions  of  Comp.  Stat.  Mont.  1887,  |  345,  forbidding  a 
mayor  to  be  interested  directly  or  indirectly  in 
the  profits  of  any  city  contracts  entered  into 
while  he  is  in  office,  do  not  apply  to  the  case  of  a 
mayor  who  was  not  interested  in  a  contract  made  with  the 
dty,  but  who  agreed,  after  the  contract  was  accepted,  and 
filed  with  the  proper  official,  to  take  stock  in  a  corporation 
which  succeeded  to  the  rights  of  the  original  contractors : 
State  V.  Mayor,  //r.,  ^  Ciiy  of  Great  Fails,  49  Pac.  Rep.  1 5. 

Under  a  charter  which  empowers  a  municipal  corporation 
to  regulate  the  carr>'ing  on  of  any  dangero^  business,  to 
orMMMM.  n^J^*  provision  for  the  inspection  o|steam  boilers, 
vaiMHjr.  to  license  engineers  using  such  boilers,  and  to 
ii  P*^^*^*  for  the  election  or  appointment  of  officers 
required  by  the  charter  or  authorized  by  ordinance, 
the  corporation  has  power,  as  a  regulation  for  the  publ*c 
safety,  to  pass  an  ordinance  prohibiting  the  owners  of  steam 
boilers  firom  empto}nng  as  engineer  any  person  who  has  not 
first  obtained  a  permit  from  the  boiler  inspector,  or  a  license 
firom  the  board  of  engineers,  and  providing  for  the  appoint- 
ment of  such  officers  and  for  the  punishment  of  a  violation  of 
the  ordinance :  City  of  St,  Louis  v.  F,  Mejrrose  Lamp  Mfg-  €0.^ 
(Supreme  Court  of  Missouri,  Division  No.  2,)  41  S  W-  Rep. 
244. 

In  the  opimon  of  the  Court  of  Chancery  of  New  Jersey,  an 
abutting  owner  has  the  right  to  run  electric  wires  above  the 
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g^,,^^  Street  for  the  purpose  of  connecting  buildings  on 
RigiiMti  his  property  with  the  wires  alread  yon  polesin  the 
Abmuimt  public  streeti  lawftilly  erected  for  the  purpose  of 
^^"^       supplying  lights,  without  asking  permission  of  the 

city ;  and  the  latter  cannot  enjoin  the  running  of  such  wires 

as  a  nuisance :  Mayer ^  etc,,  of  Bcrmtgk  of  BrigmUime  v.  HMmd 

Trust  Co,,  17  Atl.  Rep.  438. 
In  an  action  by  the  next  of  kin  to  recover  for  the  death  of 

one  killed  by  a  mob,  as  authorised  by  the  law  of  Kan»s, 

ActiMtor  ^^^'  ^^^  '^*"*-  '**9'  *•  ^590.  2591.)  whkA 
DMtiiCa«MS  makes  incorporated  cities  and  towns  liable  for 

kf  M«%.  damages  that  accrue  within  the  corporate  limits  in 
^^"j]^  consequence  of  the  action  of  mobs,  the  reputation 
and  conduct  of  the  deceased  may  be  given  in  evi- 
dence in  mitigation  of  damages,  under  the  second  section 
of  the  act,  which  provides  that  "in  all  actions  under  the 
preceding  section  the  character,  use  or  manner  of  occupancy  of 
the  property  lost  and  destroyed,  and  the  reputation  and  con- 
duct of  the  person  injured,  may  be  given  in  evidence  in  miti- 
gation of  damages ;  **  and  such  testimony  is  not  confined  to 
the  general  reputation  of  the  deceased,  but  the  defendant  may 
show  any  misconduct  or  crime,  committed  within  a  reason* 
able  time  prior  to  the  killing,  which  may  have  influenced  the 
mob,  or  which  would  affect  the  value  of  his  life  to  the  neict  of 
kin :  Adams  v.  Oiy  of  Saiuta,  (Supreme  Court  of  Kansas,)  48 
P^.  Rep.  918. 

Quicrt^  whether  the  defendant  could  give  in  evidence,  under 
this  ruling,  prior  declarations  of  the  plasntiflT  that  he  wished 
the  deceased  were  dead  ? 

According  to  a  late  decision  of  the  Supreme  Court  of  New 
York,  Appellate  Division,  Second  Department,  two  persons, 
with  a  wagon,  engaged  in  moving  furniture,  are 
engaged  in  a  joint  venture,  and  the  negligence  of 
j«tot  vmimv  one  jn  iiie  management  of  the  wagon  is  imputable 
to  the  other :  Sckrom  v.  Siatem  Island  EkOrie  JL  R.  Co.^  45 
N.  Y.  SuppL  134- 

In  a  case  recendy  decided  by  the  Court  of  Appeals  of 

Ireland,  Mtir/fy  v.  Gnat  Norikim  Ry.  Co.,  [1897]  3  I.  R. 

^^^^  301,  a  railway  porter,  in  the  employ  cii  the  de- 

CMipwiy,     fendant  company,  wheeled  a  barrow  with  luggage 

mu^mad    thereon  to  a  side  entrance  to  the  defendanPa 

■"^***      station  at  Deny,  and  left  it  standing  doae  to  the 

top  of  the  steps  leading  down  to  the  public  foot-path  outnde. 

Some  '*  badge^iorters,'*  {men  who  carried  luggage  from  the 
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Station  to  the  passenger's  destination,)  licensed  by  the  cor- 
pi>ration  of  Derr}*,  but  not  employed  by  or  subject  to  the 
control  of  the  ddendant  company,  rushed  up  the  steps— as 
was  usual  when  the  constable  whose  duty  it  was  tr>  Iceep 
them  off  the  platform  and  to  maintain  order  amonjr  them  was 
absent,  as  he  was  on  this  occasion — and  in  a  stru^^^le  for  the 
Iu(;i;a{;e,  upset  the  l>arrow  and  the  tninkx  on  it,  which  tumbled 
down  the  steps  and  injured  the  plaintiff,  a  passenger,  who  was 
waitin'^  on  the  foot|)ath  below  for  his  lug|;u(;e  to  be  brought 
out.  On  these  (acts  it  was  held  that  the  plaintifl*  was  not  en- 
titled to  recover,  since  he  had  sued  the  defendant  for  the 
negligence  of  its  servant »  and  had  at  first  attempted  to  prove 
that  tlie  porter  had  himself  wheeled  the  barrow  over  the  steps. 
This  case  furnishes  an  excellent  instance  of  the  e\*il  results 
of  trying  a  case  on  a  wrong  theor>'.  If  the  plaintifl*  had 
charged  that  the  company  was  negligent  in  permitting  the 
**  biiilge-porters "  to  come  on  its  premises  and  wrangle  o\-er 
the  luggage,  it  is  difficult  to  see  how  it  could  have  defended 
successfully. 

The   Supreme  Court  of  Missouri,  (Division    No.    i,)  in 
KiNgtfMH  v.    WaMgh,  40  S.  W.    Rep.   884.   has   held   the 
Nc*«f«pcr»,    St.  Louis  Daily  Record  to  be  a  **  daily  neu'sp.-tper.** 
Usii  NMicw  within  the  meaning  of  the  statutes  relating  to  the 
publication  of  legal  notices.     That  paper  was  described  as 
follows :  The  St.  Ijouis  Daily  Recorti  "  is  printed  and  pub- 
lished in  the  English  language  in  the  city  of  St.  Louis.  Mis- 
souri, every  day  except  Sunday ;  that  said  publication  claims 
on  the  face  of  it  to  be  a  newspaper  devoted  to  the  courts, 
financial,  real  estate,  building,  and  business  interests  of  St. 
Louts ;  that  it  is  delivered  each  week-day  morning,  by  earner, 
in  the  city  of  St.  Louis,  and  in  outlying  districts  of  the  city 
by  mail ;  that  the  subscription  price  is  printed  plainly  upon 
the  paper,  and  is  not  nominal,  but  is  adhered  to ;  that  it  circu- 
btcs  throughout  the  city  of  St.  Louis,  and  is  not  confined  to 
any  particular  trade,  or  calling,  or  business  interest.     It  circu' 
lates  generally  among  the  lawyers,  real-estate  dealers,  bankers, 
brokers,  money  lencters,  bond  and  stock  dealers,  real-4^^^^ 
spccubtors  and  other  property-holders.     It  also  ^^^V^^ 
extensively  among  material-men  and    builders,  and    tbo^ 
interested  in  the  construction  of  buildings  and  the  ^^^^*^uv 
ment  of  real  estate.     It  is  taken  to  a  considerable  mteot  ^ 
merchants,  grocers,  packing  houses,  pfovtsk>n  dealei^*  ^*^. 
and  liquor  dealers,  brewers,  dry-goods  merchants  and  ^^y 
mission  merchants  of  the  city  of  St  Louis.     It  contains  o* 
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what  is  claimed  to  be  a  complete  list  of  all  conveyances  ol^ 
real  estate  within  the  city  of  St.  Louis,  and  all  dcccb  of  trusvC, 
rclcasen  of  deeds  « if  trust,  cliattcl  mort|;a{;es,  permits  issued  Wat 
itniiruvemcnts  upon  real  estate,  mechanics*  liens,  judgments 
.ind  transcripts  afTcctin;;  real  estate,  which  occurred  the  day 
previous  tu  the  publication;  nr>tices  of  all  real  estate  to  be  sold 
b)'  trustees  under  ]>o\ver$  contained  in  deeds  of  trust ;  notices 
of  sales  of  real  estate  by  administrators,  executors,  commis- 
sioners. (»r  by  other  judicial  processes,  both  in  the  dty  of 
St.    Louis    and  in   St.   Louis  county.      It  contains  a   brief 
minute  of  the  proceedings  of  the  Circuit  Court  of  the  dty  rsi 
St.  I^niis.  brief  notices  of  all  suits  filed  in  said  court,  and  the 
Hcttin;;  of  such  cases  for  trial.     It  also  contains  quotations  of 
all  principal  stocks  and  bonds  on  the  market  in  the  dty  q€ 
.St.  Louis,  notices  of  assi{rnments,  bills  of  sale,  notices  of  busi- 
nc^^  failures  and  notices  of  corporations  formed  in  St  Louis.     It 
aUo  contains  brief  items  ok  news  of  a  {general  character.     It 
c>mtains  a  number  of  commercial  advertisements,  and  the 
advertisements  are  not  confined -to  any  particular  trade  or 
bu>incss.     It  contains,  from  time  to  time,  advertisements  of  a 
Ic^'al  nature,  such  as  notices  of  sales  of  real  estate  at  auction » 
by  trustees  under  deeds  of  trust,  and  notices  of  stockholders" 
mectinjjs.** 

**  It  is  a  law  of  business  that  a  manufacturer  of  any  particular 

line  of  products  is  also  a  dealer  in  that  product,  and  that  in 

partiMrsiiiy.   the  course  of  his  business  he  is  frequently  com* 

Scop*  ai      pelled  by  a  multitude  of  orders  which  is  beyond 

'iMpitad'     ^*^  capacity  or  by  derangement  of  machinery  or 

Avthority  •!  from  Other  causes  to  become  a  purchaser  of  the 

partMr      material  he  manufactures.    That  when  firms  do 

so  purchase,  such  purchases  are  within  the  scope  of  thdr  line 

of  business  cannot  successfully  be  contested."    Accordingly, 

6uch  a  purchase  by  one  partner  binds  the  firm :  Btdkley  v. 

Wood  &  Co.^  (Superior  Court  of  Penn.sylvania,)  4  Pa.  Super. 

Ct.  39«.  

The  pledgor  of  a  note  retains  an  equitable  interest  therein ; 

and  hence,  if  the  pledgee  of  a  note  deposited  as  collateral 
Pi^,«,  security  refuses  to  sue  upon  it  when  it  becomes 
Rigkuai  due,  a  bill  u*ill  lie  by  the  pledgor  to  have  the  note 
•"•^•^      collected,  and  the  proceeds  credited  on  his  debt : 

Baker  V.  BurktU,  (Supreme  Court  of  Mississippi,)   21   So. 

Rep.  97a 
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When  relied  upon  to  support  a  defence  of  false  rq>rc.scn- 

Practic*,      tations.  newspaper  advertisements,  handbills  and 

^Sfa^"      printed  pros|x;ctuses  need  not  always  be  set  out 

avttifigMt    '"  '"'*'*'  •v'^''.  {ff  imagines :)  the  rule  rctjuirin^; 

Paptf        the  setting;  out  uf  papers  must  have  a  reasonable 

ajiplication  :  Max  Miadiru^s  Land  &  /mf^rtK^cimnt  Co.  v.  J/»n- 

dmhalt,   (Superior    Court   of    Pennsylvania,)   4    Pia.   Su|kt. 

Ct.  39S. 

A  condition  u|)on  a  cloak-room  ticket  issued  by  a  railroad 

company  that  it  "  will  not  be  responsible  for  any 

p^icka<;e  excixding  the  value  of  ;Cio,"  protects 

the  company  from  liability,  not  only  for  the  loss 

of  an  article  dq^ositcd  in  the  cloak-room,  but  also 

for  dama(;e  or  injury    thereto    while    in    their 

custody :    Pratt  v.  South  Eastern  Ry,  Co.,  (Queen's  I)ench 

Division.)  [1897]  I  Q.  B.  718. 

A  jud|;nient  a^^ainst  a  railroad  company  for  a  death  occur- 

M>ffta— ■      ""S  '"  ^^  ojx:ration  of  the  road,  cannot  be  re- 

KrtorNy  •!     garcled  as  a  necessary  operating  expense,  and  is 

J»<ft      not  entitled  to  priority  of  payment  over  a  mort- 

*^ "*****     gajjc  upon  that  (ground:   New  York  Security  & 

Trust  Co.  V.  Lmisi^Ule,  E.  &  St.  L.  C.  R.  R.  Co.,  (Circuit 

Court,  Dist.  Indiana.)  79  Fed.  Rep.  386 ;  though  the  death 

occurred  before  the  appointment   of  a  receiver :    Vtatch  v. 

Anuricam  Loan  &   Tntst  Co,,  (Circuit  Court  of  Appeals, 

Eighth  Grcuit,)  79  Fed.  Rep.  471. 

The  Court  of  Errors  and  Appeals  of  New  Jersey  has  re- 
cently decided,  that  the  entry*  of  a  noiie  prosequi^  by  order  of 
court,  on  motion  of  the  prosecutor,  does  not  dis- 
charge from  liability  the  sureties  on  a  recognizance 
conditioned  that  the  accused  will  first  appear,  and 
stand  to  abide  *'  the  order  and  judgment  of  the 
court  in  the  premises,  and  in  the  second  place,  will  not  depart 
the  said  court  without  leave,'*  when  it  appears  that  he  did 
depart  the  court  without  leave :  Weber  v.  State,  37  Atl.  Rep. 
«33.  

The  Supreme  Court  of  Illinois  has  declared  that  the 
statute  creating  the  state  board  of  health  does  not  give   it 

iriiiDito,      the  power  to  prescribe  vaccination  as  a  condition 

VMctaMiM    to  admission  to  the  public  schools,  that  not  being 

expressly  mentioned  in  the  act ;  and  that  when  the  right  to 

attend  school  is  given  by  statute  to  every  child  of  proper  age, 
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and  there  is  no  express  grant  of  authorit)'  to  make  vaccina- 
tion a  condition  to  attendance,  neither  lx>ards  of  health  nor 
school  boards  can  require  it,  if  small  pox  does  not  exist  in 
the  community,  and  there  is  no  reason  to  apprehend  that  it  is 
approaching  the  vicinity  of  the  school,  or  is  likely  to  become 
pre\'alent  there  :  Pifiis  v.  Breen,  47  N.  E.  Rep.  81,  afBrming 
60  III.  App.  201.  

The  Supreme  Court  of  Louisiana  has  lately  held,  in  accord- 

ancs  with  the  general  rule  on  the  subject,  that  the  relationship 

between  a  parent  and  child,  (in  this  case  a  lather 

qmiim      ^<^^  daughter,)  makes  it  his  legal  and  moral  duty 

Prtviio*.     to  advise  her  as  he  thinks  best  for  her  weMare.  and 

^*cwJ**     ^^^  ""^  ^®  *  qualified  privilege  in  giving  that 

advice ;  that  this  relation  and  the  usual  sympathy 

among  the  friends  of  both,  to  whom  the  lather's  statements 

are  repeated,  are  such  that  the  issue  involved,  when  those 

statements  arc  relied  on  as  the  ground  of  an  action  for  slander, 

is  not  whether  they  were  true,  but  whether  the  father  honestly 

believed  them  to  be  true ;  and  that  when  these  statements  are 

in  reference  to  the  character  of  one  who  sought  the  daughter 

in  marriage,  they  are  not  actionable  merely  because  untruCt 

but  express  malice  must  be  proved :  Baysstt  v.  Hirt^  22  So. 

Rep.  44. 

An  envelope,  and  a  letter  which  is  proved  to  have  been 

scatMtt      inclosed  in  it,  are  sr«  connected  together  that  the 

•I  Fraads,     envelope  may  be  used  to  supply  the  name  of  one 

M««oraad«n  ^f  ^^  parties  to  the  memorandum  in  writing 

required  by  the  Statute  of  Frauds :  Pearct  v.  Ganiafr,  (Court 

of  Appeal  of  England,)  [1897]  i  Q.  B.  688. 

The  Supreme  Judicial  Court  of  Maine,  following  what  seems 
to  be  the  drift  of  the  Massachusetts  cases,  has  lately  held  that 
Tauiiofi.  the  water  power  created  by  the  erection  of  a  dam. 
Water  Pvww  being  intangible  and  potential  merely,  is  not  an 
cicmcnt  of  taxable  property,  apart  from  that  upon  which  it 
ojx:ratc*s ;  and'  should  therefore  be  estimated  in  connection 
with  the  mills  which  are  run  by  it.  and  be  taxed  there,  rather 
than  with  the  dam  which  creates  it,  and  the  land  covered  by 
the  water :  (/irton  Water  Power  Co,  v.  CUy  if  Aubmm,  IJ  Atl. 
Rep.  331. 

Kmery,  J.,  clearly  points  out  the  fallacy  in  the  aiigument  e»f 
the  majori^  opinion,  vc\  a  very  forcible  concurring  opinion,  in 
which,  after  <thowing  that  the  owner  of  the  land  may  often 
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acquire  a  practical  monopoly  of  the  water  power  of  a  stream, 
he  goes  on  to  say :  **  This  monopoly,  thus  valuable,  is  an 
inddent  of  the  ownership  of  the  land,  and  may  often  be  the 
principal  element  in  the  value  of  the  Kind.  Large  revenues 
may  often  accrue  to  the  landowner  solely  from  this  monopoly. 
This  monopoly,  this  revenue  or  chance  of  revenue  from  it, 
should  be  included  in  an  estimate  of  the  value  of  the  land. 
The  whole  value  of  the  land,  with  all  these  incidents,  is  to  be 
assessed  and  taxed  in  the  town  in  which  the  land  is  situated." 
He  arrived  at  the  same  conclusion  as  the  rest  of  the  court,  on 
the  ground  that  the  court  below  had  done  this. 


In  a  case  before  the  Supreme  Court  of  Pennsylvania, 
HaxKvfard  Loan  &  Bldg,  Ass/t,  <f  Phi/a,  v.  Dougherty^  37  Atl. 
Rep.  179,  a  tenant  in  common  obtained  a  loan, 
giving  mortgage  security  on  the  entire  property, 
and  at  hb  direction  the  mortgagee  paid  out  of  the 
loon  a  prior  mortgage  on  the  property,  both  supposing  that 
the  mortgagor  was  owner.  On  discovering  the  fact  that  he 
was  only  co-tenant  with  others,  the  mortgagee  brought  suit 
for  subrogation  and  other  equitable  relief.  The  court  below 
dismissed  the  bill;  but  this  decree  was  reversed  by  the 
supreme  court,  which  held  that  the  mortgagor  was  entitled 
to  contribution,  and  to  subreption  to  the  mortgage  paid  off; 
and  that  the  second  mortgagee  succeeded  to  this  right  of 
subrogation. 

According  to  a  recent  decision  of  the  House  of  Lords,  there 
is  no  fiduciary  relation  between  tenants  in  common  of  real 
PiwciMM«i  estate,  as  such  ;  and  one  tenant  in  common  of  real 
estate  cannot  impose  upon  his  co-tenant  an  obliga- 
tion of  a  fiduciary  character  by  leaving  the  man- 
agement of  the  property  in  his  hands.  Accord- 
ingly, one  such  tenant  can  purchase  the  property  at  a  private 
sale  by  the  mortgagees,  though  he  pays  only  the  exact  sum 
due  in  respect  of  the  principal,  interest  and  costs,  leaving  the 
bulk  of  the  purchase  money  on  the  security  of  the  property : 
Kennedy  yi.  DeTrnffimt,  [1897]  A.  C  180,  affirming  [1896] 
I  Oi.  762. 

Bat  one  tenant  in  common  cannot  acquire  the  common 
property,  when  the  sale  is  in  pursuance  of  a  scheme  of  the 
purchaser  to  get  possession  of  the  land  :  Vkm  Ormery,  ffariey, 
(Iowa,)  7 1  N.W.  Rep.341. 
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It  is  not  actionable  for  defendant,  who  sells  the  same  kind 

of  {;oods  as  platntifT,  to  threaten  to  discharge  its  employies  if 

they  trade  with  plaintifT,  and  to  tell  them  that 

LUbtuty.     thcii*  P^y  checks,  made  good  for.  merchandise  at 

laiMrini      its  Store,  and  non-transferable,  will  not  be  received 

iMiiiiiiH*     ^^''i^  t***y  ''^ve  passed  through  plaintiff's  hands, 

though  such  threats  have  the  result  intended,  of 

injuring  plaintiff' in  his  business :  RobUon  v.  Ttxas  Pine  Land 

AssH.,  (Court  of  Civil  Appeals  of  Texas,)  40  S.  W.  Rep.  843. 

When  the  same  trade-mark  has  been  appropriately  used 
without  objection  by  each  of  the  owners  of  two  separate 
irm«awmt%,  ^nngs  of  Water  having  the  same  medicinal  quali- 
infrton— t,  tics,  they   may  jointly   maintain   an   action    to 

^•••r«  enjoin  a  third  person  from  using  the  tradc*mark : 
Northcntt  v.  Tumcy^  (Court  of  Appeak  of  Kentucky,)  41 
S.  W.  Rep.  21. 

KckcHich,  J.,  of  the  Chancery  Division  of  the  Supreme 
Court  of  Judicature  of  England,  has  recently  ruled,  that  the 

principle  announced  in  Riddaway  v.  Bamham^ 
^JJJJjJJJ^-   [1896]  A.  C.  199,  204.  1896.  that  "nobody  has 

any  right  to  represent  his  goods  as  the  goods  of 
somebody  else,**  has  no  limit  as  regards  name,  origin,  honesty 
of  manufacture  or  sale,  or  othcr^'ise ;  and  that  a  trader  whose 
goods  have  acquired  a  reputation  under  a  particular  name  can 
restrain  the  use  of  that  name  in  any  way  whatever  by  a  rival 
trader  in  connection  with  the  latter's  own  goods,  even  though 
that  reputation  has  been  acquired  by  the  exertions  or  enters 
prise  of  the  rival  trader  as  an  importer  and  vender  on  behalf 
of  the  plaintiflT:  Sajdtkmr  v.  ApoUuuaris  Co^  [1897]  I  Ch. 
«93.  

The  Supreme  Court  of  the  United  States,  in  four  cases, 
American  Pnb,  Co,  v.  l^her^  17  Sup,  Ct.  Rep.  618,  reversing 

Trial  ky  '^  U^^*  U/*  ^<i  Springfield  Cky  v.  Tkanuu^  17 
j«nr.       Sup.  Ct  Rep.  717,  reversing  9  Utah,  426,  Seii 

v22?  ^^  ^^^  Brewing  Co.  v.  Fred  IV.  Wcff^  Co..  17 
Sup.  Ct.  Rep.  717,  reversing  10  Utah,  179,  and 
Sa/t  Lake  City  v.  Tncker,  17  Sup.  Ct  Rep.  717,  reversing  10 
Utah,  173,  and  overruling  Heu  v.  White.  9  Utah,  61, 1893.  ^ 
held,  that  the  .statute  of  the'  territory  of  Utah,  (Comp.  L.  Utah, 
§  3371,  as  amended  by  Laws,  1892,  p.  46,)  which  authorizes  a 
verdict  in  all  civil  cases  on  the  concurrence  of  nine  memben  of 
the  jury,  is  invalid,  because  it  impairs  the  oommon-law  right  of 
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trial  by  jury  secured  to  litigants  by  the  act  of  congress  ex- 
tending the  constitution  and  laws  of  the  United  States  over 
that  territor>',  (9  Stat,  at  Large,  458,  fl  17,)  and  by  the  act 
providing  that  in  territorial  courts  no  party  shall  be  deprived 
of  the  right  of  trial  by  jury  in  cases  cognizable  at  common 
law.  (iS  Stat,  at  Large.  27,  c.  80.)  and  the  seventh  amend- 
ment to  the  constitution  of  the  United  States. 

This  leax'es  still  open  the  question  as  to  the  constitution- 
ality of  such  a  statute  when  enacted  by  a  state  legislature. 


The  Supreme  Court  of  Nebraska  has  applied  tlie  familiar 

principle  of  following  trust  funds  to  the  case  of  money  stolen 

from  a  bank  by  its  janitor ;  rejecting  the  doctrine 

r«M«wiiig     which  holds  that  property  stolen  by  a  mere  scr- 

TnMtFMi4t,   vant,   not   entrusted   with    any   fiduciary'   duties, 

^•Jjjjj       cannot  be  thus  recovered,  and  declaring  it,  with 

much  reason,  to  be  "indefensible  on  authority, 

and   opposed   to  the   enlightened   policy  of  modem  equity 

jurisprudence:*'  Nebraska  Nat.   Bk,  v.  Johnson^  71   N.  W. 

Rep.  294.  

The  Supreme  Court  of  Appeals  of  West  Virginia,  following 
its  prior  decisions,  holds  that  petroleum  oil  in  place  is  part 

y,^^  of  the  land;  and  that  its  wrongful  extraction 
uftTMMt,  by  one  lawfully  in  possession  is  waste,  and 
''••'••^"  an  irreparable  injury,  which  will  be  enjoined: 
WUUams0m  y,  Jones,  27  S.  E.  Rep.  411. 


When  a  testator  devises  and  bequeaths  his  real  and  personal 
^^^^  property  to  his  wife,  on  condition  that  in  no  case 
shall  she  give  or  bequeath  one  cent  of  said  estate 
to  any  member  of  his  family  or  any  relative  of  her 
own.  the  condition  is  against  public  policy  and 
void,  being  a  restraint  upon  alienation :  Maru  v. 
Biood,  (Supreme  Court  of  Minnesota.)  71  N.  W.  Rep.  6!ii. 

When  a  will  gives  the  estate  of  tlic  testator  in  trust  fur  tfie 
support  of  his  wife  and  children,  during  her  life,  »ni!  lifter  bcr 
WM,  death  to  their  support,  in  the  discrcLian  of  the 
trustees,  until  they  are  of  age  or  marry,  and,  when 
all  the  children  arrive  at  age  or  marry,  co  divide 
the  estate  among  the  children,  and,  in  the  event  of  no  child  m 
issue  thereof,  then  to  divide  the  estate  among  the  brothers  and 
sisters  of  the  testator,  a  renunciation  by  the  widow,  and  tier 
dection  to  take  against  the  u*ill,  is  equivalent  to  her  death,  for 
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the  purfKMCsi  of  distribution  :  RandaU  v.  RaiuUUi,  (Court  of 
Appeals  of  Maryland,)  37  Atl.  Rq>.  209. 


When  one  who  has  been  adjudged  to  be  insane  is  oAcred  as 
a  witness,  the  inquiry  for  the  court  in  the  prelhninary  exami- 
nation is  limited  to  hu  understanding  of  the  obli- 
gations of  an  oath  and  ability  to  comprehend  the 
examination  as  a  witness,  and,  if  he  can  stand  this 
test,  the  effect  of  his  alleged  insanity  upon  his  credibility  is  for 
the  jury :  Wright  v.  Southern  Express  Ta,  (Qrcuit  Court, 
W.  D.  Tennessee,  N.  D.,)  80  Fed.  Rep.  85. 

The  testimony  of  an  insane  person  is  to  be  rejected,  if  it 
appears  that  hu  mind  u  so  affected  by  hb  disease  that  his 
testimony  is  unreliable:  Armstrong  v.  Timmons^  3  Harr. 
(Del.)  342,  1841 ;  Lkingston  v.  KUrsted,  10  Johns.  (N.  Y.) 
362.  1813;  Hartfordy.  Palmer^  16  Johns. (N.  Y.)  143, 1819; 
Hoyt  V.  Adii,  3  Lans.  (N.  Y.)  173,  1870 ;  but  if  it  appears 
that  his  insanity  does  not  relate  to  the  subject-matter  of  his 
testimony,  and  that  he  can  give  an  tntelligibfe  account  of  the 
transaction  in  respect  of  which  he  is  called  upon  to  testify, 
his  testimony  should  be  recdred,  its  credibility  being  for  the 
jury :  Fenntll  v.  Tait,  I  C.  M.  &  R.  584,  1834 ;  Reg,  v.  Hiti^ 
5  Cox.  Cr.  Cas.  259,  1851  ;  Distrkt  of  Coiumbm  v.  Armes^ 
107  U.  S.  519,  1882 ;  Wortkmgton  v.  Mencer,  96  Ala.  310, 
1891 ;  Waiker  v.  SteUe,  97  Ala.  85,  1892;  Ckm»nts  v. 
McGinn,  (Cal.)  33  Pac  R!ep.  920.  1893 ;  HoUmnb  v.  Hokomh^ 
28  Conn.  177,  1859;  Mmyor^i,  OddweU^  81  Ga.  76,  1888; 
Tucker  yi,  Shaw^  158  111.  326,  1895  ;  JXeksony.  Weddrm^  135 
Ind.  507,  1893;  Meed  v.  Harris,  loi  Mich.  58$,  1894; 
I^opU  V.  N,  Y.  Ho^ited.  3  Abl».  N.  C  (N.  Y.)  229,  1876; 
Heutd  V.  Burrows,  23  Hun«  (N.  Y.)  330,  1880;  Cdewmdt 
Que,  25  Gratt.  (Va.)  865,  1874;  «mi^^  loftM  v.  SUOe.  JO 
Tex.  App.  487,  1891. 
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Pbincipal  and  Agent;  Pkixcipal's  Uahiutv  fob  Aucnt's 
DiSHONFim'.  In  the  case  oi  Knox  v.  EJeu  Mutee  Ameriean  Co., 
45  N.  Y.  Supp.  955  (May  7,  1897 )» it  was  decided  that  an  employer 
is  not  negligent  in  not  knowing  or  suspecting  the  dishonesty  of  an 
employe  who  has  been  in  his  service  for  several  yean  and  who  has 
dischaiged  his  duties  honestly  and  (aithfully  until  within  a  short  time 
before  he  left  the  lervioe ;  and  the  employer  is  not  liable  to  a  third 
person  whom  the  employe  was  enabled  to  defraud  by  vittne  of  his 
employment,  though  the  dishonesty  could  easily  have  been  detected 
by  an  inspection  of  the  books  of  which  the  employe  had  exclusive 
charge. 

An  invertigatioB  of  the  (acts  in  this  case  will  show  that  the  decision 
foltowB  the  general  trend  of  the  law.  The  agent  acted  clearly  outside 
his  authority  when  he  pledged  the  stock  certificates,  which  had  been 
left  in  his  charge  for  cancellation,  for  his  own  debt.  His  act  was  not 
in  any  way  connected  with  his  employer's  busincM*.  BriHsk  B^mk 
V.  Chammfood  Gv.,  18  Q.  B.  D.  714  (1878). 

The  principal  Is  not  bound  to  inform  himself  as  to  the  nnanner  in 
which  the  agent  conducts  his  busincM,  and  to  see  that  his  instinc- 
tioQs  are  obeyed.     His  neglect  to  do  so  is  not  giouad  of  liability. 
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unk'»  It  indtictfs  thote  dealing  with  the  agent  to  believe  he  had 
authority:  Whre/ery.  .VcGnire,  86  Ala.  39S  (1889).  The  priD- 
ci)al  is  not  bound  to  supenise  the  conduct  of  the  agent  to  5ee  that 
hi-  docs  not  ex«:et*d  hi^  aiilhority :  St-kmiJt  v.  GarJirM  Na!ii»ih9t 
ft.'itk,  19  N.  V.  Supp.  153  ( 189s).  Whether  or  not  the  principal 
\\2>  ttscd  diligence  in  su|icrviMng  his  agent's  work  is  a  cpiestion  for 
thi*  (oiirt:  Manhallan  0».  v.  Ar«//X%  4  Johns.  376  (1809). 

Sto<  k  rertifK-ates  fraudulently  pledged  by  one  who  has  them  in  hin 
,iOxM*M.'«ion  OS  a  tnistcx*  may  Ik:  reiovcrctl  by  the  owner :  SJIntti' w 
S^rnrrr^  too  Masw.  ^^2  (18C8),  'llie  owner  of  a  non* negotiable 
iiou*.  |«a>t  dtie,  nuy  recover  it  from  one  who  has  |iun:has«l  it  for 
v;iliu'  Trotn  the  a}:ent  c»f  the  owner,  where  the  latter  was  intrusted 
M.th  it  for  a  s}ieciai  purpo^e  and  fniiHlulently  transferred  it  to  the 
;>iiiiha.ser:  IVeaffifrr.f  \\  Sw/'/ft,  9  "lex.  62s  (1853).  Where  a 
U>ii;kee|)er  in  a  bank  fraudulently  entered  moneys  in  the  deiKK^it- 
*<o<>k  Ufa  dealer,  which  the  latter  h^il  intrusted  the  bookkeeiier  to 
re|N>sit,  thotigh  this  was  outside  of  the  latter*s  business,  and  the 
inniK-y  not  given  in  the  I  tank  or  during  banking  houis,  the  bank  was 
a'loweil  to  recover  from  the  dealer  for  the  deficiency  in  his  account 
« .iUM:d  by  the  misappropriation  by  the  bookkeeper,  the  bank  having; 
ii:>«-«i  the  ordinary  means  of  detecting  any  error  in  the  books:  J/.t0' 
I  th'tttn  Co.  V.  LxMg^  (fu/>ra). 

llie  stock  certificates  were  not  negotiable  and  so  the  princiial 
was  not  liound  by  the  fraudulent  act  of  the  agent :  Mefhavics*  B^mk 
V.  X.  }'.,£/,.,  R.  R.,  13  X.  V.  599(1856).  ITie  fraudulent 
issue  of  stock  by  the  secretr.ry  of  a  corporation  to  himself,  and 
afttTwards  pledged  for  his  own  debt,  does  not  bind  the  corporation, 
and  this  even  though  the  fraud  was  made  pONsible  by  the  officets  of 
the  coqioration  in  signing  blank  certificates  and  leaving  them  with 
the  secretar>-  to  be  uaJcd  as  transfeis:  /f.,  N.  O,  op*  T,  /».  Hy,  Co, 
V.  CitizeHs'  Nalhmti  flank,  34  Wkly.  law  Hull.  198  (Cincinnati 
.Sii|jer.  Ct.  1891 ).  Nor  is  a  bajik  liable  on  notes  left  in  a  negligent 
manner  so  that  they  w-ere  stolen  and  the  president's  name  fo^ed 
thereon:  Sit  tern  flanks,  Gtmtffsfer  flank,  17  Mass.  t  (i8ao).  In 
^'cneral  the  misappropriation  by  an  agent  of  his  principal's  fund  for 
his  own  purposes  docs  not  bar  the  principal's  right  to  recover,  nor 
make  him  liable  therefor:  First  Nationai  flank  v.  Ohtme,  lai  III. 
35  (1889);  Ethvanis  v.  Dooiry,  I30  N.  Y.  540  (1890);  fini 
Nathuai  flanks,  Ta/ia/errpt  19  At.  364  (Md.  1890);  GerarJ 
v.  Mt'Cormick,  130  N.  Y.  361  (1893);  Manhattan  L,  ins,  Ca 
V.  Fprty-tecpnd  St,,  Etc.,  Ce,,  19  N.  Y.  Supp.  90  (189a). 

Constitutional  Law;  Dub  Process;  Pkrsokal  PaopBarr; 
Dcics.  In  Sentetl  v.  N,  O,  &*  C,  R.  R.,  17  S.  C.  Rep.  693 
(.April  36,  1897),  the  plaintifT  sought  to  recover  for  the  death  of 
his  dog,  which  was  run  over  and  killed  by  the  defendant's  electric 
car.  Ilic  dog  had  not  been  placed  upon  the  aasesament  rolls,  and 
was,  therefore,  according  to  a  certain  statute  of  Louisiana,  not 
entitled  to  the  protection  of  the  law.     The  plaintifT  churned  that 
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the  laatttte  was  unconstitutional  as  depriving  him  of  his  property 
mithout  due  proct»  of  law.  On  appeal,  the  Supreme  Court  of  the 
I'nitcil  States  held  that  pro|ierty  in  dogs  is  o(  a  qualified  nature, 
and  not  perfected  until  the  regulations  prescribed  by  the  State  are 
complied  with ;  that  it  is  within  the  discretion  of  the  Icgisbture 
to  say  how  far  dogs  are  pro|ierty,  and  that  therefore  the  statute  in 
qiRstion  waA  constitutional,  and  the  plaintiff  could  not  recover. 

It  has  long  been  recognized  that  there  is  no  cromplete  proiwrty 
in  dogs  as  in  bea>ts  of  btirden,  or  as  in  those  useful  for  food.  At 
common  law  a  dog  is  not  the  subject  of  larceny,  but  the  taking  of 
a  dog  is  an  invasion  of  pn>|K*rty  amounting  to  a  civil  injur}*,  and 
redressed  by  a  civil  action :  2  HIack.  Comm.  395 ;  4  Black.  Comm. 
236.  "llic  right  of  civil  action  show's  there  is  some  property  in  a 
dc^  at  common  law  which  distinguishes  him  from  animals  /trtf 
ti*MlHru^ :  Irr/ami  v.  Hijixinf,  Cro.  Kl.  126  (1592);  ll'n^ht  v. 
Jtamsfot^  I  Saund.  84  (1667).  Such  an  action  has  been  allowed 
in  this  country  in  the  absence  of  any  statute :  DoJson  v.  J/iv/6, 
4  X'ics,  &  Ikit.  (X.  C.)  146  (1838) ;  Parkrrv,  Mise,  27  Ala.  480 
(i^55)i  Wlteaiiey  v.  Harris,  4  Snecd  (Tenn. )  469  (1857); 
Brtnt  V.  KimhaU^  60  111.  att  (1871);  Ttn  Ho/^tny,  Walktr, 
96  Mich.  236  (1893).  Hut  a  criminal  prosecution  for  larceny  of 
a  dog  will  not  be  allowed:  Wards.  State ^  48  Ah.  161  (1872); 
State  V.  IMder^  81  N.  C.  527  (1879)  ;  State  v.  Doe^  79  Ind.  9 
(1.S81 ) ;  nor  for  a  malicious  injur)*  to  a  dog:  State  v.  jCtarsttatt^ 
13  Tex.  55  (1854).  It  has  been  held,  however,  that  where  a 
statute  punishes  the  malicious  injury  of  personal  property,  this 
includes  injury  to  a  dog :  State  v.  MeDaJfiey  34  N.  H.  583  ( 1857 ) ; 
St,!te\.  Kinsman,  77  Ind.  13s  (1881).  So  a  statute  declaring 
that  laicency  ifacludei  the  taking  away  of  any  personal  property 
makes  dogs  the  subject  of  larceny :  Harrington  v.  Mites,  1 1  Kan. 
480  (1873)  ;  State  v.  Brown,  9  Hax.  (Tenn.)  163  (1876)  ;  Mul- 
Aitr  v.  Peo/^te,  86  N.  Y.  365  (1881).  In  some  Sutes,  on  the 
other  hand,  it  has  been  held  that  a  dog  is  not  included  under 
the  term  "goods  and  chatteb,*'  and  that  the  old  common  law  rule 
as  to  larceny  still  exists:  FinMay  v.  Bear,  8  S.  &  R.  (P^)  571 
(1823);  State  v.  Lymus,  26  Ohio  St.  400  (1875}.  In  England 
it  has  been  held  that  a  dog  is  not  a  "  chattel  "  under  a  statute  pro- 
riding  punishment  for  obtaining  chattels  under  false  pretences: 
Jti'jfina  V.  Rahinson^  8  Cox  C.  C.  115  (1859).  A  statute  punish* 
ing  the  killing  of  domestic  animals  has  liecn  held  not  to  include  a 
dog:  U.  S  V.  Gideon,  1  Minn.  292  (1856) ;  States,  Harriman, 
75  Me.  562(1884). 

Following  out  the  common  law  idea  that  property  in  dogs  is  not 
absolute,  sututcs  ordering  the  killing  of  unmuziled  or  unregistered 
dogi  have  been  held  within  the  police  power :  Tower  v.  Tower^ 
18  Pick.  362  (1836) ;  Halter  v.  ^n'dan,  27  Ind.  494  (1867) ; 
Blair  y.  Forehand^  too  Mass.  136  (1868);  Morewood  t.  Watte- 
Juld^  133  Mass.  240  (1882) ;  Jenkins  v.  Ballantynet  8  Uuh,  245 
(1892).     But  such  a  ttatnte  does  not  anthoriic  the  convenion  of 
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an  unmuxikd  dog  to  one*!  own  use :  Ormmii^  ▼.  Pmkam,  i  l^IeL 
(Mass. )  555  (1840)  ;  nor  does  it  justify  the  killing  of  such  a  dog 
by  another  dog:  Heisnsit  v.  ffacketi,  54  Mich.  283  (1876).  But 
in  Sutes  where  the  common  law  has  been  changed  by  statute*  and 
dogs  have  all  the  attributes  of  property,  and  are  the  subject  of 
larceny,  an  order  for  the  shooting  of  unmusaled  dogs  is  oaoonstitn- 
tional,  as  depriving  a  man  of  his  property  without  due  process  of 
Uw:  Lynn  v.  State,  25  S.  W.  779  (Tex.)  (1894). 

As  property  in  dogs  is  therefore  of  such  an  iroperiect  chancter 
and  at  common  law  protected  only  by  civil  action,  in  the  absence 
of  a  sutute  making  such  property  absolute  the  legisfaoure  has  the 
right  to  prescibe  the  means  by  which  that  property  right  shall  be 
perfected,  and  brought  under  the  full  protection  of  the  law,  and  as 
it  affords  such  means  by  registration  when  the  owner  thinks  the 
property  worth  it,  it  may  reftse  the  protection  of  the  law  to  such 
pro|ierty  as,  by  omitting  to  register,  he  is  deemed  to  oonsider 
worthless.  Thie  legislature,  in  tlw  exercise  of  the  police  power,  has 
provided,  in  the  interests  of  the  community,  for  the  means  of 
distinction  between  valuable  dogs  and  dogs  not  worth  picsenratioa, 
and  has  placed  the  securing  of  the  safety  of  his  own  property  in  the 
power  of  every  owner. 


Evidrnce;  Pmoop  of  Patrrnity.  It  has  always  been  a  diflknlt 
matter  for  the  courts  to  determine  how  far  evidence  of  resemblance 
between  perwns  should  be  admitted  to  prove  relationship.  In 
Capffattii  V.  Statf,  40  S.  W.  589,  Tex.,  (May  is,  1897),  the 
appellant  was  tried  for  larceny,  and  her  defense  being  that  the 
money  had  been  given  her  by  the  prosecutor  for  the  support  of  her 
grandchild,  she  oflered  the  six  weeks'  old  child  in  evidence  to 
prove  that  the  prosecutor  was  the  &ther.     It  was  held  that  the  j 

child  wan  too  immature  in  development  to  be  inspected  by  the  jury 
in  comparison  with  the  prosecutor.  .As  the  same  court  had  pre- 
viously held,  in  Bartin  v.  State,  39  S.  W.  684,  Tex.,  (Mar.  24, 
1897),  that  a  child  of  three  months  old  could  not  be  offeied  for  the 
same  purpose,  the  decision  could  not  well  have  been  otherwise. 

The  general  rule  is  that  evidence  of  resemblance,  as  testified  to 
by  other  perrons,  will  not  be  received,  as  being  only  matter  0^ 
opinion :  U.  S,  v.  CM'fu,  t  Cranch  Circ.  592  (1809)  ;  Kems^m 
V.  /Tcmv,  t6  Me.  38  (1839)  ;  FMyv,  Gray,  4  Allen,  (Mass.)  435 
(i86s).  In  some  Sutcs  it  is  further  hekl  that  the  chiM  cannot  be 
brought  before  the  jury  for  their  inspection :  Risk  v.  State,  19  Ind. 
153  (1862)  ;  State  v.  DanfoHk,  48  Iowa,  43  (1878),  disapproving  I 

Q^Stumm  V.  Hummet,  39  Iowa,  478  (1874)  ;  Peipte  v.  Carmer^  29 
Hun,  (N.  Y.)  47  (1885)  ;  Haaawatty.  State,  64  Wis.  84  (1885) ;  I 

Rol^netty.  People,  16  III.  App.  299  (1885);  QaHky,  Brmttstntt^  \ 

80  Me.  454  0888)  ;  Overtaek  v.  Natl,  8t  Me.  348  (1889).     In  1 

most  Sutes,  however,  such  inspection  is  aUowcd:    Gilmamtam  v.  I 

ffam,  38  N.  H.  108  (1859);  FiameKan  v.  Ikigam,  14  Allen, 
(Ma«.)  197  ri867)  ;  Patilk  v.  State,  52  Ala.  427  (1875);  Siate 
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V.  B9iit^  1%  N.  C.  439  (iS?^);  Gaunt  ^,  Siate,  50  N.  J.  L.  490 
(18S8) ;  especially  if  tiieie  is  a  question  of  mixed  blood :  Wariack 
V.  IVkiief  76  N.  C.  75  (1877).  In  most  of  the  cases  in  which  the 
innpection  was  refused,  though  the  reasons  were  stated  in  geneial 
terms,  it  will  he  found  that  t)^  child  was  too  young  for  any  supposed 
likeness  to  be  a  lafe  guide  in  the  determination  of  its  paternity.  In 
Stdie  V.  Danfortk  (ne^nt)^  the  child  was  only  three  months  old ;  in 
C/arJt  V.  Bntdsireei  \supra\  the  child  was  six  months  old,  and  it 
^vas  held  the  evidence  was  too  vague,  uncertain,  and  £uiciful ;  in 
Oreriofk  ▼.  Hitili  (nr/w),  the  child  was  six  months  old  ;  If t^ Ha- 
waii V.  Siaie  (sti}ra}  decided  that  a  child  lem  than  a  year  old 
could  not  be  admitted  in  evidence. 

There  seems  to  be  no  fixed  age  limit  aAer  which  the  child  will  be 
admitted.  In  SiMe  v.  SmM^  54  Iowa,  104  (1885),  where  the 
child  was  two  years  old,  the  jury  were  allowed  to  inspect,  as  it  was 
considered  that  the  circumaUnces  differed  from  those  ot  Siaie  v. 
Daaforiit  (jtipra).  The  court  laid  :  **  Though  resemblance  often 
exiNts  between  penons  who  are  not  related,  still  what  is  called 
fomily  resembhmce  is  sometimes  so  marked  as  scarcely  to  admit  siX 
misuke.  We  are  of  the  opinion,  therefore,  that  a  child  of  the 
proper  age  may  be  exhibited  to  the  jury  as  evidence  of  alleged 
paternity.** 

The  test  of  what  is  the  proper  age  seems  to  be  whether  the  child 
still  retains  the  imnuturity  of  features  which  render  it  unsafe  for 
comparison ;  if  so,  as  is  plain  in  the  case  under  discussion,  it  cannot 
be  shown  to  the  jury  as  evidence  of  paternity  or  other  relation&hip. 

Mistake  ;  Right  to  Rbcover  Money  Paid  under  Mistake  or 
Law.  rhat  the  doctrine  denying  the  right  to  recover  money  paid 
under  a  mistake  of  law  is  no  longer  accepted  in  iu  entiretv  is 
instanced  in  a  recent  Pennsylvania  case,  C^mm.  v.  Lantnster  CoHHty, 
6  District  Reporu  (Ps.),  371  (June,  1897).  The  facts  were  that 
the  Receiver  of  the  Insurance  Company  collected  various  assessmcnis 
from  poUcy-holdcrs,  in  some  cases  with,  in  some  without,  suit.  The 
policies  having  been  adjudged  to  be  non-assessible,  those  who  had 
paid  sued  to  reco%'er  the  amount  of  the  assessments,  their  recovery 
being  resisted  on  the  ground  that  it  was  money  paid  under  a  mistake 
of  law.  After  a  searching  anal)'sis  of  the  authorities,  the  Court  of 
Common  Picas  of  Dauphin  County,  in  a  learned  opinion,  allowed  a 
recovery,  adopting  the  principle  laid  down  by  Lord  Mansfield,  in 
£iz€  V.  DidtasoH^  i  T.  R.  385  (1786),  that  if  a  man  has  actually 
Ittid  what  the  law  would  not  have  compelled  him  to  pay,  but 
what  in  vf|uity  and  conscience  otight,  he  cannot  recover  it  back  ; 
but  if  money  be  paid  under  a  miKtake  which  there  was  no  pound  to 
claim  in  conscience,  the  party  may  recover  it  back.  ( Iliis  case 
will  ;«  noticed  more  fully  when  it  reaches,  as  it  probably  will, 
the  Supreme  Court  of  Pennsylvania.) 

Wills;    Devise  to  Attesting   WrrNESs:    Davis  v.   Dainty 
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Supreme  Court  of  Appcab  of  West  Virginia,  a;  S.  K.  Rep.  323 
(April.  1897).  II  a  will  can  be  proven  independently  of  the  terti- 
mony  of  an  attesting  witne»  beneficially  interested  therein,  is  a 
device  to  such  witness  or  her  husband  void  ?  This  is  a  question 
which  the  Supreme  Cburt  of  West  Virginia  has  lately  answered  in 
the  negative.  In  the  case  in  which  this  question  arose,  the  validity 
of  the  will  or  the  probate  thereof  was  in  no  wise  attacked, — ^it  was 
simply  claimed  that  because  one  of  the  devisees  phced  heiself  In 
the  attitude  of  an  attesting  witness,  she  must  be  deprived  of  her 
inUTCst.  Section  18,  c.  77,  of  the  Code  of  West  Virginia,  has  an 
imfiorunt  bearing  on  the  inue,  and  is  as  folio*. s:  *'Ifa  wiU  be 
attested  by  a  person  to  whom  or  to  whose  wife  or  husband  any 
beneficial  interest  in  any  estate  is  thereby  de^'ised  or  bequeathed,  if 
the  will  may  not  be  otherwise  proven,  such  person  shall  lie  deenied 
a  competent  witness,  but  such  devise  or  bequest  shall  be  void,  etc'* 
'I1ie  |iosition  of  the  appellants  was  that  the  attestation  was  valid, 
but  that  it  was  so  for  the  reason  that  the  disability  of  the  witness  to 
attest  the  will  was  taken  away  by  destroying  her  interest  therein,  in 
other  words  that  the  attestation  rendered  tl^  will  void,  and  not  the 
fact  that  the  will  could  not  otherwise  be  proved.  The  court  said 
that  this  construction  was  plainly  contrary  to  the  intent  of  the 
sutute,  which  clearly  contemplated  that  no  valid  will  should  be 
heki  void  in  any  of  its  provisions  if  established  by  disinterested 
testimony. 

In  the  case  of  Biake  v.  Knight,  3  Curt.  Ecc.  547  (1843),  it  was 
said  :  "  The  court  is  not  bound  to  have  positive  aiffirmative  evidence 
of  the  sulxicribing  witnesses."  In  Jeste  v.  Parker^  6  Grat.  57 
(1849),  Judge  Allen  said  :  "  The  law  does  not  prescribe  the  mode 
of  proof  nor  that  the  will  should  be  proved  as  well  aa  attested  by  a 
s|)ccific  number  of  witnesses.  If  such  proof  were  to  be  required 
from  each  subscribing  witness,  the  validity  of  wills  would  be  made 
to  depend  upon  the  memory  and  good  faith  of  the  witnesses  and  not 
u|)on  reasonable  proof  that  all  the  requirements  of  the  statute  had 
been  complied  with."  In  the  case  pf  Webh^,  Dye^  18  W.  Va. 
376  (1881),  it  was  held,  that  a  will  must  be  subscribed  bat  need 
not  be  proven  by  two  attesting  witnesses.  So  the  will  under 
consideration  could  have  been,  and  was,  fully  established  by  the 
other  attesting  witnesses.  It  might  have  occurred  that  the  will 
could  not  have  been  established  without  the  testimony  of  this 
inrticular  devisee,  and  in  such  a  case  to  make  her  competent,  aa 
agaiiptt  the  hein  of  the  tesutor,  her  beneficial  interest  would  have 
to  be  avoided.  It  was  contended  by  counsel  for  the  appellant  that 
the  word  competent  related  to  the  time  of  the  attestation.  If  this 
were  so,  then  a  will  attested  by  such  penon  would  be  void  although 
it  might  be  otherwise  proved.  Following  this  aigument  to  Its 
logical  conclusion,  the  will,  though  invalid  in  its  conception,  could 
be  rendered  valid  by  destroying  all  other  means  of  proof  eioept  that 
of  the  interested  attesting  witness.  The  conclusion  of  the  court 
was  that  an  interested  attestti^  witness  merely  nm  the  risk  of  losing 
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all  beneficial  right  under  the  will  by  reason  of  the  statutory  pro- 
vision. Such  risk  she  had  the  right  to  take,  and  »-ai  not  subject  to 
forfeiture  merely  by  reason  thereof. 


Rit'ARiAN  Rtf;HTs;  pREScRtprioN.  An  interesting  question 
aro<e  in  the  case  of  Smtf A  tf  al,  v.  Youmanset  al.,  (Supreme  Cosirt 
ofWiscomin,)  14  N.  W.  Rep.  1115  (April  30,  1897),  as  to  the 
right  of  property  owners  whose  lands  have  been  overflowed  by  back 
water  from  a  dam,  to  have  the  water  maintained  at  thf  artifii-ial 
level  so  produced. 

Lake  llctilah,  the  watercounte  in  quest  ion,  had  originally  lieen  a 
shallow,  marshy,  bke,  but  the  grantors  of  the  defendants  had,  more 
than  forty  years  previous  to  the  suit,  closed  the  natural  outlet  of  the 
lake  and  constructed  a  dam  and  an  artificial  overflow  at  another 
|ioint,  raising  the  level  of  the  lake  six  feet  above  its  natural  height 
and  com|iletely  submerging  the  marshy  edges.  1*he  bndn  s'lr- 
rounding  the  lake  thereu]x>n  became  very  valuable  as  sites  for 
villas,  country  scats,  .ifui  pleasure  rcsorti. 

llie  mill,  for  which  the  dam  had  been  built,  having  been  de- 
stroyed, the  defendants  removed  the  bulkheads  for  the  piiriKMc  of 
drawing  down  the  water  in  the  lake  for  use  in  the  stream  below. 
Tnr  defendants  asserted  their  right  to  decrease  or  increase  the  level 
of  the  bke  free  from  any  restriction,  although  by  their  act  the 
marshy  edges  of  the  lake  were  exposed,  rendering  the  nei^rhborhood 
unhealthy  and  destroying  the  value  of  the  lands  as  pleasure  n-sorts. 

The  court  held  that  the  defendants  had,  by  forty  yean  user,  ob- 
tained a  fircscriptive  right  to  maintain  the  water  of  the  lake  at  the 
original  height  of  the  Sua  and  to  overflow  the  plaintifls*  lands,  and 
that  the  landownen  had  obtained  a  prescriptive  right  to  ha^-e  the 
water  maintained  at  that  level  so  long  as  the  defendants  retained 
their  easement ;  that  the  rights  of  the  parties  were  reciprocal  and 
could  be  enforced  by  the  one  against  the  other.  It  appears  that 
the  defendants  could  escape  their  liability  by  abandoning  their 
easement.  Much  the  same  question  had  been  decided  by  the  same 
court  in  the  case  of  Oiiar  Lifke  HottiCo,  v.  Cethr  Oeek  Hyiiraulu 
C'..  79  Wis.  297;  48  N.  W.  371  (1891)  ;  but  in  that  case  the 
natural  level  of  a  wateroouise  had  been  changed,  while  in  the  present 
case  the  change  had  been  made  in  the  artificial  level.  I1ie  court 
piactirally  hekl  that  after  forty  years  user  the  artificial  pool  became 
the  natural  level,  and  the  same  rules  of  law  applied. 

CoxTRAcrs ;  Resassiox  in  Case  op  Fraud  ;  Return  or 
nrxcriTs.  In  StoJJer  v.  Sauthtrn  Granite  G>.,  a  7  S.  E.  174 
(Ga.),  Xor.  to,  1896  (first  reported  May  10,  1897),  the  plaintiflT 
was  injured  by  defendant's  negligence.  Afterwards,  while  still 
weak  in  body  and  mind  on  account  of  his  injury,  he  was  induced 
through  fraud  to  sign  a  paper  purporting  to  be  in  full  settlement  of 
all  claim  for  dam^tcs  For  this  paper  plaintiff  received  twenty 
dollais,  which  mm  he  alleged  that  he  was  utterly  unable  to  repay. 
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Accordingly,  he  aikcd  to  be  allowed  to  rcKtiid  the  contimct  without 
letuming  its  benefiu.  The  court  denied  this  request^  (Atkinmi, 
J.  dissenting,)  laying  down  the  geneiml  rule  as  applying  alike  to 
fiaudulent  contracts  and  to  those  of  parties  mentally  incapable. 

The  court  followed  the  general  rule,— a  ptaimilT  desiring  to 
rescind  a  fraudulent  contract  must  offer  and  be  willing  to  perim 
such  acu  on  his  part  as  will  restore  the  defendant  to  the  position 
which  he  occupied  before  the  transaction:  Beach  on  Contracts, 
X^  79>>  793f  ^  Am.  and  Eng.  Ency.  of  Law,  806 ;  ptiing  ▼. 
Iholex^  \  Yerg.  (Tenn.)  289,  24  Am.  Dec.  450  (1830);  M^nwtp 
V.  Heet,  69  Pis.  368  (1871)  ;  Wiifyr.  Deiitiek^  75  III.  S05  (1874)  ; 
Vattkiew  v.  Jokms^n^  4  Hun,  (N.  Y.)  4t5,  6  Thomp.  &  C.  648 
(1S75)*  ifermam  v.  Hofentger^  54  Cal.  i6t  (1880);  OUes  v. 
Balfs^  ;8  Ind.  285  (1881);  Vafue  v.  Sk^rtr^  79  Ind.  380 
(1881);  fiaittey,  TaH^,  r36  Ind.  r38,  36  N.  E.  169(1893); 
B^nthteit  V.  Atkar^  95  Ga.  243,  22  S.  E.  254  (1894)  ;  Dtmran  v. 
Humphriet^  58  111.  App.  440,  (Shepard,  J.,  dissenting,)  (1895); 
C  Cif/axkitti  V.  U>»dtt^  66  Fed.  Rep.  356  (1895);  G^stfit  v. 
Glitzier,  43  N.  E.  193,  165  Mass.  473,  at  480  (1896).  But  it  has 
been  held  that  no  restitution  is  re(|uired  of  insane  persons :  Gih^n 
V.  A<vVr,  6  Gray,  (Mass.)  279  (1856);  OaufMrd  ▼.  SemftU, 
94  Pk.  48  (1880);  and  that  the  role  is  satisfied  If  the  Judgment 
will  put  the  parties  substantially  in  $tatm  ^me :  AiierUm  v.  AUertm^ 
50  N.  Y.  670  (1872)  ;  and  that  the  fiict  that  the  parties  cannot  be 
put  precisely  in  their  original  condition  will  not  preclude  a  decree 
for  rescisNon:  Gat/iHK  v.  Nnoeii,  9  Ind.  572  (1857).  If  the 
goods  are  necessarily  destroyed  in  discovering  the  frsiidt  bo  retsm 
is  necessary :  Pmiiw  v.  Laiiim^rgf  9  B.  &  C.  259  (18S9)  ;  Smiik 
r.  L^ve,  64  N.C.  439  (1870). 
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COMMElfTAatRS  UK>IC  THF.  CoySTITUTION  OP   THE    UWITED  STATn 
HlSTi>RlCAL    AND     JURIDICAL    Wmi     ObSIEVATIOICS     JSffM    THE 

OaDiNARV  Provisions  op  State  CoNSTmmoifs  akd  a  Com- 
parison m*ITH  THE  CONSTITVnONS  OF  OtHEE  COUNTRIES.      ThlW 

Volumes.     By  Ror;ER  Foster,  of  the  New  York  Bar.    VoL  I. 
The  Boston  Book  Company. 

A  careful  and  deliberate  examination  of  this  work,  of  which  the 
first  volume  of  more  than  seven  hundred  pages  has  been  publishcdt 
will  satisfy  the  diligent  student.  Judge  or  active  pnctitioner,  that 
it  b  a  book  of  unuwal  merit  arid  extruxdinary  value.  Mvch  was 
to  be  expected  of  the  writer.  His  high  and  Justly  dewived  lepots- 
tion  as  an  author  of  a  Treatise  on  Federal  Practioe,  his  position  as 
lecturer  on  Federal  Jurisprudence  at  the  Law  School  of  Yale  Uni- 
versity, his  inherited  aptitude,  as  the  son  of  a  late  member  of  the 
Supieme  Judicial  Court  of  Masn^hif  III,  for  the  oonskkiation  of 


IMIUK    KI^VIEWS.  537 

the  gravest  of  legal  (luestions,  his  dose  relationship  to  the  ilitis- 
trious  Roger  Shemian,  one  ojf  the  Kramers  of  the  Federal  Consti- 
tution, as  mvll  as  his  own  keen  interest  as  a  scholar  in  the  evolution 
of  our  national  authority,  and  the  many  years  of  cons<:ientiou:« 
lalK>r  which  he  has  expended  u|X>n  |x>htico-jndicial  }iro1iL'm.s 
f|ualify  him  in  an  uncommon  degree  for  the  great  ta»k  which  he 
has  undertaken.  'l*he  {lartial  result  of  his  toil  is  licfore  us.  It  is 
eminently  satisfactory. 

Mr.  Foster  approaches  his  subject  in  a  trtK'  historical  spirit.  He 
is  an  original  investigator.  He  explores  and  cxhatists  the  source's 
and  springs  of  information  and  authority.  He  accepts  no  state- 
ments at  second  hand.  He  is  no  slave  of  dogma.  He  brings  no 
preconceived  theories  into  view.  He  is  not  misled  by  great  names 
or  garbled  extracts.  He  exhibits  no  prtisanship.  He  strives  a» 
far  as  possible  to  ascertain  the  facts,  and  in  doing  so  sifts  the  evi- 
dence with  skill  and  discrimination.  The  facts,  when  found,  are 
htated  with  boldness,  irresiiective  of  the  effcxt  such  statement  may 
have  upon  the  favorite  tenets  of  his  readers,  'llic  reasoning  that 
follo«-s  is  calm  and  judicial.  The  result  of  such  methods  is  a 
book  remarkable  for  the  care  with  which  conclusions  have  Ix-en 
reached,  and  for  breaiith  of  view  and  liberality  of  spirit,  'llie 
sciolist  will  probably  contest  many  of  his  |X>sitioas,  but  will  have 
difficulty  in  escaping  from  the  overwhelming  effect  of  the  original 
evidence  exhibited  in  the  notes  to  the  text.  These  notes  are  as 
worthy  of  close  study  as  the  text  itself.  They  display  the  wide 
and  varied  range  of  the  author's  knowledge,  and  attest  his 
diligence.  'Iliey  are  not — as  is  too  often  the  ca.w-<-mere  random 
head-notes,  raked  together  as  the  farmer  rakes  his  hay  in  the  mow- 
field,  but  are  in  themselves  the  most  convincing  proof  of  the 
accuracy  of  the  text.  Very  frequently  an  examination  of  authorities 
cited  /«  Mo/t's  will  shake  the  faith  of  the  student  in  the  ]K>wer  of  the 
text-writer  to  generalize  with  accuracy,  or  at  times  will  convict  him 
of  error.  With  Mr.  Foster  it  is  otherwise.  If  a  statement  of  his 
challenges  scrutiny,  it  will  be  found  that  his  view  is  not  only  fully 
justified,  but  demanded  by  the  authorities.  Historic  accuracy  \us 
been  aimed  at  and  reached. 

The  laige  amount  of  matter,  including  original  documents  not 
ebewhere  collected  into  one  series,  as  well  as  the  attention  paid  to 
the  result  of  recent  researches  into  the  sources  of  the  Constitution, 
and  the  scope  of  the  powers  intended  by  the  Framers,  are  striking 
featnm.  If  a  comparison  be  instituted  between  this  work  and  the 
Commentaries  of  Mr.  Justice  Story — which  a  writer  of  those  days 
predicted  would  prove  the  most  useful  and  im])erishable  of  his 
worka— «r  with  the  chapters  on  The  Jurisprudence  of  the  United 
Sutes  in  Kent's  Conunentaries,  a  justification  will  be  found  for  the 
production  of  Mr.  Foster's  book.  In  brief,  it  is  thoroughly  up  to 
date.  However  learned  and  diligent  Story  and  Kent  were, — and 
they  were  incontesUbly  both — ^the  truth  is  they  were  too  near  to 
the  causes  of  the  evenU  they  narrate  to  judge  with  accuracy,  or  to 
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di-^fcribe  with  fiillnen.  No  man  can  give  a  trustworthy  account  of 
a  battle  whose  eyes  are  filled  with  the  smoke  of  conflict.  The 
work  must  lie  done  by  one  of  a  later  generation.  While  the  pages 
of  Stor>'  and  Kent  aiv  full  of  the  charm  which  belongs  to  cotem- 
|jorancoiR  narrative,  yet  the  truth  is  that  many  sources  of  informa* 
tion  were  fast-sealed  to  them.  Tlieir  texts  gi\*e  but  imperfect  and 
l^irtiat  KlimiMcx,  and  no  amount  of  judicious  annotation  can  supply 
what  is  lacking.  A  chart  published  in  1810  cannot  be  relied  U|ion 
by  thi*  geographical  Ktudcni  of  to-day.  I  hiring  the  past  fi(^y  ycais, 
and  fxirticularly  during  the  fiost  fifteen,  vast  storehouses  of  knowl- 
edge have  been  o|icne<l.  The  activity  of  State  Historical  Societjiii, 
the  |Hibli<  ation  of  the  reports  of  the  delates  in  the  Federal  Con- 
vention and  Sute  Conventions,  and  of  Memoirs,  the  discussions  of 
M-holars  u|ion  controverted  {loints,  the  discovery  of  documents,  the 
«lilii'ence  of  collectors  of  autogra|ih  letters,  the  newly  awakened 
/eal  of  grandsons  and  great  grandsons  of  the  statesmen  of  the 
Revolution,  the  printing  of  Diaries  the  chuh  of  magaiines,  the 
I  ollcction  and  Ubtilation  of  forgotten  plans  for  the  Union  d  the 
TolonieH,  the  rescue  from  oblivion  of  the  news|iaperB  and  pam- 
phlets and  broadsides  of  the  day,  as  well  as  the  im|)etua  given  to 
all  le^o- historical  studies  by  the  recent  works  of  Stubbs,  Freeman, 
1  Iannis  Taylor,  Holmes,  IN>IIork  and  Maitland,  have  niade  neces- 
sary :iH  well  as  iKwsiblc  Mr.  Foster's  work.  Modem  methods  of 
invesiti;:ation  are  not  only  searching  but  thorough.  They  arc  con 
du<  ted  with  boldness  as  well  as  iiatience.  'lliey  ate  eminently 
jihiloNoiihical  and  are  satisfied  with  nothing  short  of  the  truth,  if  it 
be  attainable  by  methods  which  are  human.  The  povions,  the 
prejudice!),  the  narrownesa  and  i^erveisity  of  by-gone  times  ore 
often  repeated  in  the  discussions  of  to-day,  but  cleuer  and  bolder 
j)cn:eptions  arc  the  result.  While  no  man  can  hope  to  escape 
wholly  from  error,  or  strip  himself  of  individual  sympathy  with 
certain  leading  ideas  or  theories  of  interpretation,  yet  It  la  leficsh- 
ing  to  find  a  scholar  of  lofty  aims,  ample  knowledge,  and  calmness 
of  legal  judgment  devoting  himself  to  the  task  of  collecting  and 
arranging  all  that  will  throw  light  upon  the  meaning  and  the  growth 
of  our  federal  rrlattons. 

'Ilie  phenomena  o^"  the  present  can  only  be  underatood  by  a  study 
of  the  ]jast.  Surprises  doubtless  anr  in  store  for  those  who  are 
prone  to  l>clieve  nothing  but  good  of  the  Fathen  of  the  Republic. 
Many  great  names  must  lie  tarnished,  many  motives  must  be  ques- 
tioned, many  narrow  and  selfish  views  be  exposed,  many  shifty 
UK*ans  laid  bare,  in  the  midst  of  high  purposes  and  noble  -acts. 
r»ut  the  discovery  that  our  fathen  weiv  loit  human,  and  that  many 
of  the  KUtesmen  of  the  last  were  a<i  cunning  and  unscrupulous  as 
the  iioliticiann  of  to-day,  does  not  lessen  our  Interest  In  the  great 
problem  of  self-government,  although  it  may  lead  to  a  more  aober 
view  of  the  achievements  of  the  past,  n'hile  it  cannot  but  strengthen 
the  faith  of  those  who  are  striving  to  overcome  the  gi{|Uitk  evils  of 
to-day. 
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'l*hv  introductury  cha|iter  well  dtNcribes  the  anarchy  |>r(.t:cding 
the  Federal  Convention  and  the  I>itter  ho»tilit>'  to  its  work.  It 
mtmmarizt-s  very  fairly  the  ronllicting  views  brought  to  light  by 
the  lalioni  oi'  ProfeSGor  M«-Master  ami  Dr.  FRMjeric  I).  Stone,  of 
lliibdelphia,  and  I'^ul  J  Leicester  Ford,  \']m{.,  of  llrooklyn.  In 
dcM  ribing  the  previous  attempts  of  the  colonists  at  union,  while 
relyiiifr  on  Prestt*ns  Pocumfnts  liltiitrativt  t^  Amencan  History^  it 
overlooks  the  valiable  compibtion  of  l>r.  Stone,  entitled  PLtm  for 
Ihr  L'nion  rf  the  ihiiisU  C'K'imifs  of  Xortk  Amcrita^  1643^1776, 
|iuMislied  l»y  Mr.  I'anion,  of  Philadelphia,  in  his  ilistorx  of  the 
Oth^'/fMH/rrJtk  Att»i:vi-uiry  0/  thr  FiMmitifZ  t^  thf  Constitution  of 
thr  CuiteJ  States^  It  cbiiiis  originality  for  the  work  of  the  Federal 
Convention,  and,  in  our  judguicni,  sustains  this  claim,  after  due 
allowance  for  certain  prolotyi>es  and  models,  and  after  givinj;  due 
weight  Co  the  fact  that  written  Constitutions  existed  in  all  the  Sutes. 

The  scGOtid  chapter  fully  discusser  the  nature  of  the  Constitution 
and  the  Preamble,  and  treats  exhaustively  of  Nullification.  Secev»ion, 
and  Keconstnictlon.  While  stating  disijassionately  the  argumentn 
on  either  side,  and  exhibiting  much  interesting  original  matter, 
co^'ering  all  that  is  of  |iermanent  value  in  a  historical  relation  to 
i|iiestioos  now  fortunately  settled,  it  states  with  happy  brevity  the 
principK-s  which  have  Ixx-n  established  by  the  adjudications  of  the 
Courts,  the  action  of  Congfeas  ami  the  Kxecutive,  the  acf|uiescencc 
of  the  Sutes  and  the  arbitrament  of  war :  **  'Hie  Cniteil  SutcH  are 
a  nation.  'Ilie  union  is  not  a  league,  and  cannot  be  disM>lvcd 
except  by  a  revolution." 

'llie  steps  by  which  this  conclusion  is  reached,  the  \-arious  stages 
of  the  grot  debate  over  the  Preamble,  the  original  so%'ereignty  of 
the  States,  the  formation  of  the  Constitution,  the  methods  of  State 
latification,  the  Alien  and  Sedition  l^ws,  the  Virginia  and  Ken- 
tucky Resolutions  of  1798,  the  Ordinances  of  Nullification  and 
Secession,  together  with  mighty  utterances  of  conflicting  champions 
both  in  the  Senate  and  on  the  bench,  arc  dwelt  Ufion  in  more  than 
two  hundred  and  fifty  (jogcs  in  a  manner  that  leaves  but  little  to  U- 
added  or  desired.  'Phe  conclusion  is  incontestable.  'PhcMigh  legal 
casuists  may  still  differ,  and  solace  themselves  with  shreds  of  argu- 
ments which  are  now  of  no  practical  utility,  the  student  who 
delights  in  tracing  eflfects  to  their  proper  cause  will  find  all  that  is 
necewanr  to  enable  him  to  form  a  judgment  of  hts  own.  while  he 
cannot  iasl  to  be  impressed  with  the  fairness  of  treatment  accorded 
tii  the  "  lost  cause.  The  iron  logic  of  evcnu  is  quite  as  potent  as 
that  of  pure  dialectics,  and  the  effects  of  the  confiicu  over  slavery 
in  the  territories,  the  neceaory  aixl  ineviuble  growth  of  the  war 
powen  in  the  suppression  of  an  unfounded  right  of  secession,  as 
well  as  the  centripetal  tendencies  of  our  modem  life,  aside  from 
the  Thirteenth,  Fourteenth  and  Fifteenth  Amendments,  are  pointed 
to  aa  clinching  the  conclusion.  Constitutional  history,  as  well  as 
judicial  pfeccdents»  is  expounded  and  explained.  The  reader  must 
conclude  that  national   power  is  a  growth,   natural,  nece»sary. 
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inevitable  and  proper;    frmught  vith  mme  dangen,  bat  cnriog 
many  and  much  more  dangerous  evib. 

Next  in  the  order  of  discunion  is  a  consideration  of  the  three 
dejjartmenta  of  the  go\'cmmen:,  and  of  the  distribution  of  its  powen. 
It  has  become  so  trite  to  sfieak  of  the  merits  of  maintaining  the 
set«ration  of  the  executive,  legislative  and  judicial  fiinctions,  thit 
many  do  not  know  the  interest  which  attaches  to  the  history  of  this 
ckutt^ifK-ation,  nor  the  difficulty  with  which  it  has  been  maintained, 
'file  I'rtsiilent  has  at  times  defied  the  Supreme  Court,  the  Supreme 
Court  has  defied  the  President,  and  the  Congress  has  defied  both. 
Conflirts  threatening  to  be  serious  have  at  tiroes  intemi|)ted  the 
harmony  of  our  system,  and  various  views  have  been  entertained  as 
to  whether  then:  was  or  was  not  an  encroachment,  or  whether  the 
encroachment  was  permanent.  Even  such  an  authority  as  Profeaior 
Woodrow  Wilson  believes  that  the  independence  of  the  departments 
iH  but  **  the  literary  theory  of  the  Constitution,"  and  that  in  point  of 
fact  Congress  is  supreme—^  view  shared  in  by  Senator  Lodge,  and 
fjoasibly  by  Mr.  Justice  Miller.  This  view  seems  to  us  surprisiqg, 
cstKcially  in  the  face  of  the  fact  that  the  Supreme  Court  has  ese^ 
ciiied  the  |iower  to  decbre  acts  of  Congress  unconstitutional,  becaoK 
of  conflict  with  the  C!onstitution,  in  twenty-one  separate  instance^i 
and  in  relation  to  statutes  of  States  and  Territories  in  one  hundred 
and  eighty-two  instances,  of  which  a  list,  complete  up  to  1888,  it 
to  Ik:  found  in  the  Centennial  Appendix  to  Volume  131  of  the 
I'nitvd  States  Reports.  We  are  prefiared  to  adopt  the  view  of 
.Mr.  Foster  that  at  the  end  of  the  century  we  find  the  three  depart- 
ments still  retain  their  balance,  each  with  its  prerogati\-es unimpaired. 

The  examination  nuule  by  the  author  into  the  origin  of  the  posrcfs 
of  Congress,  based  on  the  proceedings  in  the  Convention  as  to  its 
comfiosition,  followed  by  chapters  on  the  term  of  memliers  of  the 
HoiiMC  of  Represenutives,  the  Right  of  SulTrage,  the  qualificatioas 
for  Senators  and  Representatives,  the  apportionment  of  Represen- 
tatives and  direct  taxes,  the  filling  of  vacancies,  the  jwik'efs  and 
prerogatives  of  the  Siieaker  and  other  officers  of  the  Hotnc,  the 
Constitutional  provision  relating  to  the  Senate  and  its  officers— all 
fully  illustrated  and  sustained  by  notes  which  in  themselves  provoke 
interest  and  rivet  attention — is  .admirable. 

'llic  most  nouble  chapter  in  the  book  is  that  upon  Impeachment, 
a  subject  which  has  never  before  lieen  treated  with  such  thorough- 
ness, and  which  derives  new  interest  from  the  recent  attempt  to 
imjieach  an  Ambassador  representing  the  United  States  at  the  Court 
of  St.  James,  llie  history  of  the  Constitutioikal  provision  is  well 
stated  and  the  reasons  are  given  for  the  trial  of  impeachments  )>y 
the  Senate,  the  selection  of  that  tribunal  having  been  severely  con- 
demned. 'I*he  defence  rests  uix)n  the  views  of  Hamilton  in  the 
Federalist,  and  Story  and  William  Rawle  in  their  well-known  works 
on  the  Constitution.  Ilut  little  could  be  added.  The  special 
features  of  the  chapter,  however,  consist  in  the  accoimt  of  the 
various  impeachment   proceedings  actually  conducted  against  a 
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Senator  of  the  United  States,  a  Judge  of  the  Supreme  Court,  several 
United  States  District  Judges,  of  President  Johnson,  and  of  a 
Secretary  of  War.  These  are  followed  by  a  consideration  of  the 
persons  subject  to  impeachment,  whether  during  or  after  the  expira- 
tion of  their  office  terms,  of  impeachable  offenses,  of  convictions 
of  the  causes  for  which  Federal  officers  may  be  removed,  and  of  the 
method  of  procedure,  and  the  proceedings  themselves  in  cases  of 
actual  iro])eachment.  The  Appendix  conuins  a  succinct  histor)*  of 
State  Impeachment  Trials  from  Colonial  days  to  the  present  time, 
and  reveals  much  that  is  curious  and  <* caviare  to  the  general.*' 
Hie  diligence  displayed  in  the  collection  of  the  material  for  this 
Appendix,  and  the  success  which  has  attended  it,  are  nouble. 
Miany  rare  publications  are  referred  to— «>me  of  them  but  little 
known,  or  long  forgotten. 

In  conclusion,  Mr.  Foster  has  gi%'en  to  the  student  a  work  from 
which  he  can  derive  an  accurate  and  luminous  conception  of  th« 
origin  and  growth  of  our  constitutional  jurisprudence ;  to  the  judge 
a  reliable  guide  to  the  original  authorities,  and  the  means  of  sus- 
taining a  judicial  judgment  nfx>n  broad  and  well  established  grounds ; 
to  the  sutesman  an  opportunity  of  seizing  in  short  time  ami  in  due 
order  upon  the  underlying  principles  of  our  government,  and  to  the 
practitioner,  summoned  to  defend  causes  involving  questions  of 
national  importance,  an  armory  from  which  he  may  readily  draw 
his  weapons  of  defence.  H.  L.  C. 

The  Federal  Courts;  Their  Organization,  Jurisdiction 
AND  I^iocEnuRE.  By  Charles  H.  Simonton,  United  States 
Circuit  Judge.  Richmond,  Va. :  B.  F.  Johnson  Publishing  Co. 
1896. 

Judge  Simonton,  of  the  United  States  Circuit  Court  of  the 
Fourth  Cimiit,  has  collected  and  revised  five  lectures  delivered  by 
him  before  the  Richmond  Law  School,  upon  the  Organisation, 
jurisdiction  and  Procedure  of  the  Federal  Courts.  His  ]>iiqx)5e, 
aa  defined  by  himself,  was  "  to  take  up  each  of  these  courts,  and 
in  a  practical  way,  to  ascertain  its  jurisdiction  and  explain  \x»  pro- 
cedure." 

His  large  prKtical  experience  with  the  questions  involved  pecu- 
liarly fitted  him  to  deal  with  the  subject,  and  he  has  stated  with 
great  clearness  the  rules  which  are  to  govern  the  practitioner  in 
dealing  with  questions  of  jurisdiction  and  in  framing  the  procedure 
to  be  followed. 

After  a  brief  examination  of  the  eflect  of  the  common  law  upon 
his  subject,  the  learned  author  describes  the  courts  in  turn,  giving 
first  the  original  jurisdiction  of  each,  and  then,  where  it  exist!«,  its 
appellate  jurisdiction.  The  discussion  of  the  removal  of  causes  is 
clor  and  comprehensive.  I*roccdure  and  practice  at  law  and  in 
equity  are  next  considered,  his  treatment  of  the  latter  subject  being 
\-ery  satii£K:tory.     The  criminal  jurisdiction  of  the  Federal  Courts 
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THE  PRINCIPLES  OF  THE  LAW  RELATING  TO 
CORPORATE  LIABILITY  FOR  ACTS  OF  PRO- 
MOTERS. 

PART  I. 

PROMOTERS:  THEIR  RELATIONSHIPS  AND 
LIABILITIF-S. 

CHAFFER  I. 
{  I.  Who €are promoitrs. 
It  may  be  said,  generally,  that  any  person  who  does  an  act 
with  reference  to  the  formation  of  a  company  or  in  aid  of  its 
organization  is,  as  regards  that  act,  a  "  promoter  *'  of  the  com- 
pany. As  the  term  originated  in  trade  and  not  in  the  law- 
no  technical  legal  definition  is  possible,  but  it  has  been  well 
described  in  the  following  manner:  "  In  the  law  relating  to 
corporations,  those  persons  are  called  '  promoters '  of  a  com- 
pany who  first  associate  themselves  together  for  the  puipose 
of  organizing  the  company,  issuing  its  prospectus,  procuring 
subscriptions  to  the  stock,  securing  a  charter,  etc.** '  Or  as 
was  said  by  Bowen,  J.,'  it  is  a  term,  "  usefully  summing  up  in 
a  single  word  a  number  of  business  operations  ^miliar  to  the 
commercial  world,  t»y  which  a  company  is  generally  brought 
into  existence/* 

>  Black*!  Law  Dictionary. 

*  Whale?  Brklg*  Calico  Printing  Co.  r.  Green,  L.  R.  aS,  a  B.  D.  531. 
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The  onl)'  a*(|uisitc,  therefore,  to  bring  one  u-tthin  the  mcao* 
ill;;  of  the  term  i^,  that  he  shall  have  performed  some  act  with 
n  view  to  the  formation  of  a  company.  As  to  what  acts  ar« 
iiHually  done  in  the  projection  or  floating  of  a  corporation,  i^ 
more  a  matter  of  bustinc^is  cxfiericnce  than  of  law,  but  anion ^ 
the  most  usual  and  necessary  might  be  mentioned  (those  tc 
which  reference  has  already  been  made),  viz.,  the  issuing  o^ 
the  prospectus,  inducing  others  to  subscribe  for  stock,  afKJ 
obtaining  the  cliarter. 

\  2.  Relationship  brtofCfN  ccrporatioHS  and  tluir  promottrs. 

Now.  although  any  act  done  with  reference  to  the  creatiois 
of  a  company  will  constitute  one  a  promoter,  it  does  not  follovir 
that  a  status  is  created.     The  relationship  thereby  establishecJ 
has  no  significance  except  as  regards  the  act  done.     That  \9 
to  say:  with  respect  to  that  act,  the  one  doing  it  is  a  promoter 
and  subject  to  all  the  rights  and  liabilities  which  that  term 
implies ;  but  if  he  should  subsequently  abandon  the  enterprise 
he  could  not  be  held  for  acts  done  after  his  connection  with 
the  project  had  ceased,  on  the  broad  ground  that  he  was  a 
promoter  of  the  company. 

What  rights  and  liabilities,  then,  does  this  term  imply? 
Promoters  are  univcnially  held  to  be  coqporate  fiduciaries, 
standing  in  a  relation  of  trust  and  confidence  towards  the 
projected  company  and  the  stockholders,  and  bound  to  excr* 
CISC  ubcrritnamfidcm  towards  both.'  This  arises  from  the  fiict 
that  promoters  usually  hold  themselves  out  as  deeply  inter* 
estcd  in  the  proposed  corporation,  and  as  acting  for  it  They 
take  upon  themselves  to  bring  into  existence  this  creature  of 
the  law  which,  in  its  inchoate  state,  is  completely  at  their 
mercy,  unprotected  by  impartial  agents  acting  solely  lor  the 
benefit  of  the  stockholders.  In  view  of  these  circumstances, 
the  acts  of  the  promoters  are  strictly  scrutinised.'    Since  they 


■  Denimore  Oil  Co.  v.  Dcamotc,  64  Pis.  43  ( 1870) ;  Chandler  v.  ] 
JO  Fed.  5j8  (1887) ;  Bmnu  Silver  Mining  Co.  p.  Onnt,  U  R.  II  Cb. 
DiT.  918  ( 1878) :  Simooa  v,  Vnlcsn  Oil  *  Mining  Co..  6t  Pn.  sot  (1869) . 
McBlhenny'B  App.,  61  Pn.  188  (1869);  Bignell  v,  Cariten,  t^  R.  6  Ch.* 
Div.  376  (1877). 

•Sombrero  PluMphate  Co.  v.  Brinngcr,  U  R.  3  App.  Qm.  iai8. 
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Stand  in  a  trust  relation,  they  are  prohibited  from  making  any 
profit  Other  than  is  common  to  all  the  stockholders,  or  receiv* 
tng  any  secret  advantage  whatsoever,  and  this  relation  exists 
even  in  favor  of  those  who  subsequently  become  stock- 
holders.* 

TI1C  results  of  the  cases  on  thM  question  may  be  summed 
up  in  four  propositions : 

(1.)  Where  a  promoter  buys  property  intending  to  sell  it  to 
the  company  (already  in  process  ot  formation)  he  cannot  make 
a  profit  on  the  transaction  without  the  fullest  disclosure.' 

(2.)  But  where  one  owns  property  he  is  at  liberty  to  form  a 
compgm>'  and  sell  to  it  at  any  price  and  without  disclosing  his 
profit :  provided,  only,  however,  that  he  make  no  fraudulent 
misrepresentations.' 

(3.)  Where  one  buys  property  and  soon  after  begins  to  pro- 
mote a  company,  and  declares  that  he  bought  the  property  for 
the  company,  and  eflects  a  sale  to  the  company,  he  is  liable  for 
any  profit  made,  on  the  ground  that  he  has  alleged  that  he 
acted  as  an  agent  in  the  matter,  and  may  not  now  be  heard  to 
claim  that  he  acted  only  for  himself.* 

(4.)  If  a  promoter  receive  a  gift  or  commission  from  the 
vendors  of  property  for  arranging  a  sale  to  the  company,  he 
must  account  therefor  (less  the  amount  of  his  disbursements) 
lor  he  may  not  secretly  derive. any  benefit  over  the  other 
members  in  any  transaction  to  which  the  intended  company 
is  a  party.* 

It  results  also  from  this  trust  relation  that  if  the  project 
fiuls,  the  prom^ers  arc  bound  to  return  the  subscriptions  to 
the  stockholders,  and  failure  to  do  so  renders  them  liable  as 
for  a  misuse  of  trust  funds.' 

It  is  evident  from  these  results  that  this  relation  is  of  a 
fiducial  character  and  is  similar  to  that  existing  between 
trustee  and  cestui  qu€  trusty  principal  and  agent,  or  partner  and 


» Oil  Co.  p.  Densmore,  64  Pa.  43  ( 1870). 
'Binma  SilTcr  Mining  Co.  r.  Grant,  L.  R.  ti  Ch.  Dit.  91S  (1878). 
"DenMMK  Oil  Co.  r.  Densniore,  64  Pi.  43  (1870)- 
«8inioM  V.  Vnleui  Oil  Co.,  61  Piu  ao>  ( 1869). 
^EmoM  Silver  MiainK  Ca  v.  Grant,  L.  IL  ti  Ch.  Div.  918  ( 1878). 
•Nocklcs  r.  Cioribjr,  3  B.  &  C.  814. 
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partner.  In  (act,  in  Bagmttt  v.  Caritom^  the  Court  treats  of  tlie 
promoters  as  trustees ;  Lord  Cotton,  tn  the  same  case,  deals 
with  them  as  agents  of  the  company;  and  Sharswood,  J.,  in  the 
leading  case  of  Densnwre  Oil  Co.  v.  Densmare^  draws  an 
analogy  between  the  position  of  promoters  in  respect  of  the 
company,  and  the  relations  of  partners  inter  uu. 

In  deciding  an  to  whether  promoters  were  liable  to  turn 
over  to  the  comjsany  secret  profits,  he  said :  **  It  b  a  fitmiltar 
principle  of  the  law  of  partNtrskip,  that  one  partner  cannot 
buy  and  sell  to  the  partnership  at  a  profit ;  nor  if  a  partner- 
ship IS  in  contemplation  merely,  can  he  purchase  with  a  view 
to  a  future  sale  without  accounting  for  the  profit/*  And  on 
this  ground  he  rested  the  decision. 

It  is  a  mistake,  howeixr,  to  suppose  that  the  analogy  is  peiiect 
as  between  promoters  and  either  trustees,  agents,  or  partnen. 
Strictly  speaking,  a  promoter  is  none  of  these,  but  occupies  a 
position  in  respect  of  which  the  law  imposes  certain  duties 
similar  to  those  imposed  in  the  other  instances.  If  one  may  use 
the  term,  it  is  a  quasi-agency  or  trusteeship.'  The  subject 
becomes  of  practical  importance  only  with  regard  to  the  sug- 
gestion, that  the  promoters  are  agents  of  the  company. 

It  is  clear  that  if  a  promoter  is  treated  sm  a  technical  agent, 
then  the  corporation  must  be  held  liable  for  the  promoters 
acts  done  within  the  scope  of  his  agency.  That  there  cannot 
be  an  agent  when  no  principal  is  in  existence  seems  equally 
dear.  We  shall  later  have  to  discuss  a  line  of  cases  in  which 
it  was  held  that  a  technical  agency  exist".,  but  reason  and  the 
great  weight  of  authority  are  against  the  proposition,  and  for 
the  present  it  is  sufficient  to  say  that  the  idea  has  been 
thoroughly  discredited/  The  relationship,  therefore,  between 
the  promoter  and  the  company  is  that  of  corporate  fidudaty, 
and  is  simiUr  in  its  obligations  to  that  of  trustee  or  agent' 

The  relationship  ceases  to  exist  when  the  corponrtioti  comes 
into  being,  though  it  has  been  suggested  that,  even  after 

>6Ch.  DiT.37i(iSn). 

■64P».43(l87o). 

'  ChMidler  r.  Bmsoh,  ^  Fad.  sjS  {1887). 

•  See  im/rm. 

'Chaaidlcr  r.  Baooa.  lo  Fed.  sjS  (1887). 
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incorponition,  those  engaged  in  placing  the  stock  may  still  be 
called  promoters. ' 

I  3.  ReiaHoHskip  tf  promoters  inter  seu. 

It  is  very  generally  stated  in  America  that  the  projectors  of 
a  company  are  partners,  and  that  their  mutual  rights  and 
duties  are  determined  by  the  law  applicable  to  partnerships.' 
In  England,  however,  the  theory  obtains  that  the  t>romoters 
do  not  necessarily  stand  in  this  relation  to  each  other,  though 
they  may  do  so  under  certain  circumstances.  The  actual 
position  which  they  occupy  in  any  given  case  is  a  question  of 
fatcX,  for  the  jury.' 

Under  the  American  rule,  it  is  logically  held  that  one  pro- 
moter cannot  recover  from  another  for  anything  due  on 
account  of  the  formation  of  the  company,  in  analogy  to  the 
femiliar  doctrine  of  partnerships  that  one  partner  cannot 
recover  from  another  for  anything  due  on  account  of  the 
partnership  business. 

While  the  American  doctrine  thus  broadly  stated  has 
undoubtedly  a  just  application  in  certain  cases,  it  must  not  be 
taken  to  mean  that  anyone  who  shall  have  done  some  act 
with  reference  to  the  formation  of  the  company,  and  thereby 
become  as  to  such  act  a  promoter,  is  the  partner  of  all  others 
who  have  similarly  acted,  and  therefore  liable  to  be  charged  for 
their  acts.  Such  a  result  would  be  unjust  and  could  subserx'c 
no  good  purpose.  The  rule  must  be  understood  to  provide 
that  all  those  who  act  jointly  in  any  transaction  or  series  of 
transactions  with  respect  to  the  corporate  formatk>n.  are,  in  so 
doing,  partners.  The  case  of  Witmer  v.  Schiatter*  was  one 
in  which  the  doctrine  of  partnership  was  held  applicable. 
That  was  an  action  of  assumpsit  brou(rht  against  Schlatter 
and  one  hundred  and  seventy-six  others  as  partners,  who 
under  the  title  of  the  "  Contracting  Committee  of  the  Phila.  & 

'Bnati^,  J.,  la Ttejrerav  p.  Onnt,  a C  P.  Div.  903. 

*Rcd£cld«iilLR.,puii,  I3;  WitflMrv.8chlirttcr.aRawte.3a9(il^i); 
Itobeito  Utg,  Qx  r.  flchUch.  64  N.  W.  8s6  (Mian.  189S) ;  tailtb  r. 
'WardeB,86]lai99. 

"Miltami  K  Cedd,  7 1.  Ik  C  419^  t.  &  I  If.  ft  R.  sjai 

^aRmvte,  399(1431).  8m  flli»Bi«iMlw».  Batch,  s$N.B.  903  (ia9»)* 
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Pittsburgh  Transportation  Co.*'  were  carrying  on  business 
intending  to  become  incorporated.  They  authorized  one 
Harper  to  enter  into  a  contract  with  the  plaintiff  in  behalf  of 
the  corporation  afterwards  to  be  formed.  Suit  was  brought 
against  the  individual  members  and  a  plea  in  confession  and 
avoidance  entered  by  some  of  the  defendants. 

Gibson,  C.  J.,  held :  "Against  those  who  pleaded,  the  record 
is  undoubtedly  that  all  who  were  alleged  to  be  partners  are  so 
in  (act ;  but,  although  the  (act  of  partnership  may  be  estab* 
lished  by  the  separate  admissions  of  all,  it  cannot  be  by  the 
admissions  of  less  than  all,  for  the  plain  reason  that  a  confession 
is  competent  to  effect  none  but  him  who  made  it.*'  "  We  are». 
therefore,  of  opinion  that  the  parties  to  the  contract  are 
personally  liable ;  but  for  the  insufficiency  of  the  evidence 
of  partnership  as  to  some  of  the  defendants,  a  new  trial  is. 
awarded." 

The  rule  having  been  misinterpreted,  however,  the  court,  i» 
Railroad  Gazette  v.  Wherry,^  said:  *«  It  cannot  be  contended 
that  anyone  who  participates  as  a  projector  in  the  organisation 
of  a  proposed  corporation,  can  be  held  individually  liable  for 
every  contract  which  any  other  projector  sees  fit  to  make  in 
the  name  of  the  contemplated  corporation,  although  such 
contract  is  made  without  the  authority,  sanction  or  knowledge 
of  the  party  sought  to  be  held  liable."  ' 

It  would  seem,  therefore,  that  any  liability  to  be  charged 
upon  a  promoter,  for  the  acts  of  his  fellow  promoters,  must 
rest  rather  u|K>n  the  principles  of  agency  than  of  partnership.' 
though  wherever  the  promoters  have  entered  into  such 
relations  that  the  elements  of  a  partnership  are  present,  all  the 
consequences  of  such  a  relation  follow,  and  the  act  of  one 
done  within  the  scope  of  the  undertaking  binds  all,*  and  each 
m\x%X  act  with  entire  good  faith  as  regards  the  othcn.*  Under 
any  other  circumstances,  however,  there  is  no  relation  of 

'$8,Ma  App.4a3(i894). 

'See  Alto  Johmon  v.  Coner,  95  N.  W.  799  (Mian.  1885). 

'  Hnit  V.  8«li^lNiry,  55  Mo.  316  ( 1874)  ;•  BMdi  on  Oofps..  1 18( 

*  Brewster  v.  Hatch,  as  K.  B.  50S  ( 1890). 

^Denoaore  Oil  Co.  r.  Ommbmmv,  64  Fa.  43  (>87o). 
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•confidence  between  the  promoten,  and  they  may  deal  with 
each  other  at  arm's  length.' 

This  being  so,  the  distinction  attempted  to  be  drawn  by 
some  writers  between  the  English  and  American  theories  as 
to  the  relationship  existing  between  the  promoters  ittUr  siSi\ 
would  seem  to  be  of  little  practical  importance,  as  there  'n  a 
substantial  uniformity  in  the  results  reached. 

i  4.  Pmo/ia/  Uadiiiiy  ef  firomaters  far  coHtracis  madt  iVr  ///«■ 
corporate  name. 

Having  considered  the  relationship  in  which  promoters 
•stand  to  the  corporation  and  to  each  other,  it  remains  to 
inquire  how  far  they  become  personally  respon.«ible  for  their 
acts  done,  or  contracts  made,  in  behalf  of  the  corporation 
which  they  have  undertaken  to  create.  And,  first,  it  may  be 
taken  as  self-evident,  that  where  the  contract  is  not  in  fact 
made  on  the  iaith  of  the  corporation,  but  with  the  promoter 
perKmally,  e\'cn  though  it  were  intended  for  the  benefit  of  the 
future  company,  the  promoter  is  individually  liable ;  for  the 
engagement  is  his  own.' 

A  corollary  to  this  proposition  is  that  where  the  contract  on 
which  a  plaintiff  is  attempting  to  hold  a  projector  personally 
liable,  was  made  expressly  between  the  plaintiff  and  the 
intended  company,  the  plaintiff  assuming  the  risk  that  such  a 
company  would  t|e  formed,  and  that  when  it  came  into  exist- 
ence it  would  bear  the  burden,  and  pay  the  plaintifTs  claim. 
no  responsibility  rests  upon  the  promoter.* 

In  Whitney  v.  Wymanf  the  defendant  and  others,  describing 
themselves  as  the  "  Prudential  Committee  of  the  Grand  Haven 
Fruit  Basket  Company,'*  wrote  to  Whitney  stating  that  the 
company  was  partially  organized,  that  certain  machinery  would 

*  PeiMHiow  Oil  Co.  V,  DBBWore,  64  Ptt.  43  ( 1870). 

»  Robr  Chief  Mfaiag  Ca  v.  Gttrlcjr,  99  P.  66S  (Colo.  1899) :  Peny  ^^ 
Utile  Rock,  Etc,  R.  R.,  44  Ark.  393  (1884) ;  CArmbdy  v,  Pcmcrs,  a6 
K.  W.  801  (188S) ;  WittMT  r.  N.  Y.  Co.,  it  N.  Y.  Sap|».  456 :  HdecaGold 
MlBtacCo.  r.  O'lteill.  19  N.  Y.  Sopp.  S9*- 

•WkteMgr  v-Wjan,  ioiU.&39t.  8«aPii/»«(«ioldcMii)P«nihral 
Sb  OooBte»  s  M-  lfc<^  736:  Uodinaa  v.  BotwiMlt,  7  W.  H.  R  O.  ^31. 

*Sdi  XJ.  R 198. 
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be  needed,  and  ordering  the  machineiy  in  the  name  of  the 
company.  Whitney  addressed  his  reply  to  the  **  Grand  Haven 
Fruit  Basket  Company,**  suting  that  the  machinery  was  in 
process  of  construction.  The  goods  were  charged  on  the 
plaintifTs  books  to  the  company,  but  no  payment  having  been 
made  he  sued  the  members  of  the  committee  personally. 

Swayiie,  J.,  held  that  there  could  be  no  recovery,  saying  • 
**  It  seems  to  us  entirely  clear  that  both  parties  understood  and 
meant  that  the  contract  was  to  be,  and  in  foot  was,  with  the 
corporation  and  not  with  the  defendants  individually.*' 

In  LandmaH  v.  Entwisde}  Parke,  B.,  said :  *«  It  is  clear  that 
plaintiff  undertook  to  do  the  work,  not  upon  a  contract  with 
the  provisional  committee,  but  looking  to  the  chance  of  the 
scheme  succeeding  and  of  there  being  funds  available  for  the 
payment  of  his  claim.**' 

In  the  absence  of  any  express  stipulation  of  this  sort,  ex- 
empting the  promoter  from  liability,  he  is  responsible  for  all 
acts  done  or  contracts  made  by  him  or  with  his  authority^ 
thou(*h  they  were  so  done  or  made  in  the  name  of  the  cor* 
|K>ration ;'  and  this  is  so  whether  the  proposed  corpoiatlon  is- 
never  fonned,*  or  fails,'  and  even  though  incorporation  were 
completed  and  the  company  had  made  itsdf  Ksponsible.*  In 
the  latter  case  the  plaintiff  has  a  choice  of  remedies  against  tlie 
promoter  or  the  company,'  for  the  reason  that  the  action  of 
the  company  by  which  it  becomes  bound  is  in  effect  the 
making  of  a  new  contract,  and  that  therefore  the  original 
agreement  between  the  plaintiff  and  the  promoter  b  unaflectecL* 

The  cases  under  this  head  may  be  divided  into  two  classes : 
(i.)  Those  in  which  the  party  contracting  with  the  promoter 

>7W.  H.&G.63a. 

'Sm  also  Hency  v,  TttUy,  44  P*  8S4  (Colo.  1896). 

*  Fredcaddl  r.  Taylor  ct  •!.,  a6  Wit.  sM  ( iMo). 

•Johoion  V,  Oorwr,  15  N.  W.  799  (Uiim.  i89s)« 

^Roberts  Mfg.  Co.  P.  ScbUdi,  64  K.  W.  8a6  (Mtaa.  1895):  Hwt  9. 
Sdiabary,  55  Mo.  Ji6  (1874) :  Weatbcribid  R.  R.  v.  OraagV,  84  «.  W. 
795  iTeiwi,  1894) :  Kcrridgo  v.  HcHt,  9Ctf.  ft  PliTM,  SDOk 

«QmcB  City  Pumitare  Co.  v.  Cnwfofd,  50  8.  W.  i<i|  (Mo^  189s). 

'  Scott  p.  Bbaiy,  36  U  J.  C  P.  161. 

*QuccaCityPUniititf«Oa.KCrawfiMd,joflLW.iliS(>i»>i^)-  •« 
«liactt«ioB,  ii^frm^ 
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believed  that  the  corporation,  in  whose  name  the  contract  was 
made,  was  in  existence.  (2.)  Those  in  which  he  knew  that 
the  corporation  was  in  process  of  formation  only.  Let'  us 
consider  the  grounds  upon  which  the  promoter's  liability  rests, 
in  connection  with  each  of  these  classes  separately. 

(i.)  Where  the  promoter  has  not  disclosed  the  inchoate 
condition  of  the  company  in  whose  name  he  contracts,  he  may 
be  held  liable  for  breach  of  warranty  of  authority,  on  the 
ground  that  where  one  contracts  as  agent  he  impliedly  war- 
rants that  he  has  authority  from  his  principal  so  to  act.  To 
have  such  authority  is  manifestly  impossible  where  the  prin- 
dpal  is  not  yet  in  existence.'  He  can  also  be  held  liable  on 
the  further  ground  that,  '*  where  an  alleged  principal  could  not 
have  authorifcd  the  contract,  then  it  is  plain  from  the  begin- 
ning that  the  contract  can  have  no  o|>eration  at  all  unless  it 
binds  the  professed  agent.  It  is  construed  accordingly  ar/  ns 
ma^s  valcai  qnam  ptnmi,  and  he  is  held  to  have  contracted  in 
person." ! 

(2.)  It  would  seem  that  it  is  this  latter  principle  alone  .  ^ich 
can  be  applied  where  the  projector  has  disclosed  tli*  tncum- 
plete  condition  of  the  company,  or  that  f^X  has  become  known 
to  the  other  contracting  party  through  extraneous  sources. 

i  5.  Liability /cr  imis. 

Manifestly,  promoters  should  be  held  liable  for  torts  com- 
mitted in  the  formation  of  a  corporation,  as  in  any  other 
transaction,  and  it  has  accordingly  been  held  that  they  are 
liable  in  deceit  for  false  representations  made  to  induce  sub- 
scriptions to  stock.' 

I  6.  RccafitidatioH. 

From  the  foregoing  discussion  it  may  be  concluded,  that 
while  promoters  stand  in  a  position  of  trust  towards  the 
company,  they  are  technically  neither  trustees  nor  agents, 
and  that  unless  they  expressly  stipulate  against  personal  lia- 
bility on  their  contraas  they  will  be  liable,  although  said 

*  Rbhop  on  Coatracts,  I  100;  ColHot  v.  Wright,  7  B.  ft  B.  301 
'Pollock  OB  CoBtrMtfl.  *  107. 
'Gcrhaid  v.  Bates,  a  Bl.  ft  Bl.  47^ 
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contracts  be  nude  in  the  name  and  for  the  benefit  of  the 
proposed  corporation,  and  in  spite  of  the  &ct  that  the  cofpoca- 
tion  receives  the  benefit  and  assumes  the  obligation. 


PART  II. 

THEORIES  UPON   WHICH  THE  CORPORATE 

LIABIUTY  HAS  BEEN  ENFORCED. 

CHAPTER  n. 
The  Company  not  Uable  por  Acts  op  Promoters. 

I  I.  Of  the  mlt  gciurdly^ 

It  may  be  safely  said  that  the  rule  is  now  ttniversaily  estab- 
lished, that  a  corporation  cannot  be  bound  by  the  acts  of  its 
promoten,  qua  promoters,  before  it  comes  into  exiatmoe.  A 
vcr>'  carefully  considered  decision  in  which  this  conclusion  is 
reached,  and  a  case  typical  of  the  American  authorities,  is  that 
of  WtiUhafcrd,  Etc.,  R,  R.  v.  Gmnger}  The  Court  there  says : 
"There  are  some  propositions  affecting  this  question  i^mmi 
which  the  authonties  seem  to  be  in  substantial  accord.  A 
promoter,  though  he  purport  to  act  on  behalf  of  the  projected 
corporation  and  not  for  himself,  cannot  be  treated  as  agent, 
because  the  nominal  principal  is  not  then  in  existence ;  and 
hence,  where  there  is  nothing  more  than  a  contract  by  a  pro- 
moter in  which  he  undertakes  to  bind  the  future  corporation, 
it  is  generally  conceded  that  it  cannot  be  enforced." 

The  reason  here  given  b  the  fundamental  one  upon  which 
the  rule  rests,  and  in  view  of  the  unanimity  of  the  decisions 
upon  the  point,  a  further  discussion  would  seem  to  be  un» 
necessary.' 

"a4  8-W.  795(Tewii.  t»94). 

'  In  re  Empnii  Bngiaccriag  Co.,  t6  Ch.  Mv.  lis  (iSSd)  ;  la  re  Keitb- 
nmbcrUad  Avmne  Hotel  Co.,  s)  Ch.  DiT.  i6  (iMS);  Fymy  ».  Lilfli 
Rock,  Etc.  R.  R.  Co.,  44  Ark.  333(1884) ;  Ifiuchaod  v.  Umb and Ptadgt 
Amii.,  a6  Lft.  Ann.  389  (1874) :  Dftvit  9l  Rankin  v.  lU7»Tillo  CreuMfy 
Amu.,  163  Mo.  App.  477  (1895) .'  Wettem  Screw  Co.  v,  Oooilty,  79  III. 
S34  ( 1874) ;  In  re  Hcrefocd  Iron  Wofks  Cou,  U  R.  9  Ch.  IMt.  6ai  ( 1876) ; 
Gann  v.  Aimrtaee  Co.,  is  C  B.  N.  &  694  ( 188a) ;  Knwkiaa  v.  Gold  Cow, 
it  C«l.  513  ( 1877) :  MorriMM  V,  Gold  Co.,  5s  Cal.  306  ( 1877) ;  FStteb«|h 


00llK>RATB  UABIUTY   FOR  ACTS  OF   PROMOTERS.       555 

It  was,  indeed,  suggested  in  M^DfrmtaH  v.  Harrison^  that 
**  the  rule  that  the  promoters  cannot  bind  a  corporation  subse- 
quently to  be  formed,*'  does  not  apply  to  private  corporations^ 
but  only  to  those  exercising  a  franchise  ofa  public  or  ^imji  public 
character.  As  the  case  relied  on  by  the  Court  as  authority 
for  this  proposition'  was  a  suit  between  two  former  promoters 
ofa  company,  on  a  contract  made  with  regard  to  the  future 
management  thereof  (they  being  the  sole  proprietors),  and  as 
the  company  was  in  no  way  implicated  in  the  action,  and  the 
decisioa  was  merely  that  such  a  contract  was  not  illegal  as 
purporting  to  regulate  the  action  of  the  intended  company, 
the  suggested  distinction  seems  to  be  without  the  support  of 
authority.    It  has  not  been  followed  elsewhere. 

i  2.  RmU  90i  mppHcMe  wkire  ikerg  is  0  de  facia  ccrp^atimi. 

If,  instead  of  a  case  in  which  a  promoter  has  acted  for  an 
inchoate  company,  one  is  supposed  in  which  a  dt  facto  corpora- 
tion has  acted  in  its  own  behalf,  the  question  may  arise  whether 
if  the  body  subsequently  discovered  the  defect  in  its  organiza- 
and  completed  the  quota  of  the  statutory  requirements,  the 
duly  incorporated  company  becomes  bound  by  the  acts  of  the 
di  facto  organization. 

It  would  seem  that  there  can  be  no  objection  in  theory  or 

&  Tem.  Copper  Ca  v.  Qaintrell,  ao  S.  W.  984  (Texas,  1891) ;  Hnron 
PristlagCo.  V.  Kittlstoa,  S7  N.  W.  S33  (&•  D.  1894) ;  Scbrcjcr  r.  Ca, 
43  P.  7>9  (OrcgM,  r896) ;  Stowc  r.  Flags*  7*  lU.  597  <  1874) }  WcaUicfw 
ibid  R.  R.  Co.  V.  Gnnger,  24  a  W.  793  (Tciua,  1894) ;  Arapahoe  Co.  v. 
Plstl.  39  P.  584  (Colo.  r895) ;  Long  v.  CStitena*  Bank,  29  P.  878  (Uuh, 
1891);  Batldle  v.  Cencnt  Co.,  23  N.  W.  317  (Mo.  1887) ;  Bufington  r. 
Bvdos,  so  N.  W.  776  ( Wi«:.  1891 ) ;  McArthnr  v.  Printiag  Co.,  51  N.  W. 
S16  (MiBii.  1893) ;  J07  v.  Manioa,  98  Mo^  App.  55  ( 1887) :  Hill  v,  Gonid, 
rs9  Ho.  ro6  (1895).  iidmm ;  Shme  9.  Flagg.  71  111.  597  (1874) ;  Gent  v, 
Xoa.  Co.,  107  ni.  659  (r883) ;  Praaklia  Plie  Ina.  Ca  r.  Hart,  31  Md.  60 
(1869):  Mttoioii  V.  R.  R.,  103  N.  Y.58  (1886);  Helcca  Gold  Co.  v. 
O'Neill,  19 N.  Y.  Sapp.  59s  (t89>);  I^og«n  t^.Texaa  Uod  Ca,  134  N.  Y. 
197  (t^) ;  Oelcca  v. CattafBUgiu  Ca,  143  N.  Y.  App.  430  (1894) ;  Burden 
9.  Bvdea,  4  N.  Y.  8«pp.  499:  Psyne  v.  Coal  Ca,  fo  Binh.  981  (1854) ; 
Citodeiiaa  R.  R.  k  Helenrfniig.  f  Maoq.  R.  of  U  393  (i^)* 

>9X.Y.8ap|i.  184  (1890). 

•LorOlMd  V.  CiTde.  86  N.  Y.  384. 
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upon  grounds  of  policy  to  holding  the  conipamy  liable.  The 
rule  under  discussion  has  no  application,  for  it  refers  merely  to 
corporations  not  im  csu.  In  contemplation  of  law,  however, 
a  dc  facto  company  has  an  actual  existence  as  a  oorporatioii, 
and  the  fulfilment  of  the  formal  requisites  adds  nothing  to  the 
corporate  vitalit>%  nor  does  it  in  any  true  sense  change  the 
constitution  or  character  of  the  body.  The  act  of  ooe  was  in 
all  fairness  and  equity  die  act  of  the  other.  So  it  has  been 
held  that,  under  such  drcumstances,  the  company  after  due 
organization,  is  bound  by  its  previous  acts,  for  the  acts  aie  its 
ouii  and  not  those  of  mere  promoters.' 

f  3.  Company  h&mnd  where  Hu  ektarier  so  fravidit. 

It  has  been  decided,  and  thete  are  numeitMis  dicta  to  the 
same  dTcct,  that  if  the  charter  provides  that  a  oontracl  made 
by  promoters  of  a  company  shall  be  binding  upon  it,  or  if  the 
charter  gives  to  the  promoters  power  to  bind  the  corporation, 
and  they  exercise  the  power  so  given  befofe  organaatkm  if 
completed,  then  in  either  ex-ent  the  coipoiatioii  upon  coming 
into  existence  will  be  bound. 

The  case  of  TUsonw  Town  of  Warwick  Gas  Ligki  Co.}  was 
an  action  of  debt  brought  by  the  attorneys  who  had  obtained 
the  act  incorporating  the  defendant  company.  The  act  pro- 
vided  that  all  costs  of  procuring  it  should  be  paid  and 
discharged  tiy  the  company.  Bayley,  J.,  said :  "  Now,  where 
an  Act  of  Parliament  casts  upon  a  party  an  obligation  to  pay 
a  specific  sum  of  money  to  particubr  persons,  the  law  Uiea 
enables  those  persons  to  maintain  an  action  of  debt,"  and 
judgment  was  thereupon  rendered  for  the  plaintiflL' 

It  is  to  be  noted  that  the  Court  treats  of  the  obligation  of 
the  defendant  as  one  created  by  statute,  and  not  as  resthig 

■  Wood  r.  Whcoks,  93  UL  IS)  (1879). 

"4B.&C.961  (i8s5). 

*Sce  alto  Gent  ir.  Mcidumii  Ins.  Oo^,  107  IlL  ^  (18^);  Mvbiiob  i^ 
Ry.  Co.,iojN.Y.58(i8M):  Pmton  ».  R.R.Gou,sH.orL.  ^  (tlgS); 
In  re  Rocbcnun,  L.  J.  N.  a  119 ;  Low  v.  R.  R.  Oo^,  45  N^  H«  A  ( iMl) : 
Ely  V,  A«n.,  54  t.  T.  N.  &  190;  CnledonlMi  Ry.  Oo^  v.  Htltndb«|,  a 
Macq.  H.  of  U  393  (1856) ;  Tondie  v,  MctropoUtaa  Ry.  COh  6CIl  App. 
671  (1870);  HUl  F.  Gonld,  119  Mo.  106  (189s);  Wcnlhorfctd  R.  R. R 
Granirer.  14  8.  W.  795  (T«ia%  1894). 
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upon  the  intention  of  the  parties  or  the  circumstances  of  the 
case.  It  is  the  force  of  the  statute  that  obligates  the  company 
to  make  payment,  although  it  b  the  contract  made  with  the 
promoter  that  allows  the  plaintiff  to  bring  his  action  in  debt 
for  a  specific  sum,  rather  than  in  the  form  of  a  piatt/Hm  fftaw't, 
for  the  reasonable  value  of  the  services  tendered.  The  case 
does  not  decide,  therefore,  that  any  liability  would  exist  in  the 
absence  of  statutory  provision. 

The  American  cases  cited  in  the  note  usually  treat  of  the 
obligation  as  resting  upon  the  intention  of  the  parties  or  the 
drcumstances  of  the  case,  and  give  eflcct  to  the  charter  pro- 
vision merely  as  allowing  a  recovery  against  the  company. 
Such  recovery  would  otherwise  be  denied,  on  the  ground  that 
the  rights  of  shareholders  would  be  impaired  by  permitting  it, 
as  they  had  no  notice  of  these  claims  for  services  rendered 
'prior  to  incorporation.  The  obligation  exists  under  such  a 
view  independent  of  the  charter,  and  there  is  no  objection. to 
enforcing  it  when  the  charter  has  protected  the  rights  of  inno- 
cent third  parties  taking  stock,  by  warning  them  of  the 
incumbrances  upon  the  property  which  they  are  about  to 
purchase. 

It  is  held  in  England  that  the  mention  of  the  contract  in 
articles  of  association,  or  even  a  statement  contained  therein 
that  one  of  the  objects  for  which  the  company  is  to  be  formed, 
is  the  payment  of  the  plaintiffs  claim,  do  not  bind  the  cor- 
poration as  do  like  provisions  contained  in  the  charter.'  It 
would  seem  that  the  distinction  drawn  must  be  based  upon 
the  fiict  that  the  charter  being  an  Act  of  PSarliament  is  obliga- 
tory irrespective  of  contract,  while  the  articles  of  association 
constitute  at  most  only  an  agreement  between  the  parties  to 
them. 

It  would  seem  that  from  the  point  of  view  adopted  by  the 
American  courts,  as  to  the  purpose  and  eflcct  of  such  pro- 
visions, that  articles  of  association  duly  recorded  according  to 
statute,  should  put  purchasers  of  stock  upon  notice  of  prfb'mi- 


•  In  re  Bmpnm  Bagtactriag  Coapcay,  16  Ch.  Dhr.  its  (  <<te)  •  Howaid 
p.  Flilratl««y  Mfg.  Co.,  L.  R.  jB Ch.  Div.  i|6(i888);  XaraRotkoiai, 
L.  J.  K.  8.  S19;  BI7  P,  AaodatioB,  34  <«*  T.  N.  a  I9(k 
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naiy  expenses  mcurred  fai  the  formstion  of  the  oompaay,  as 
cflecthrdy  as  would  a  chaffer.' 

It  has  been  suggested  (though  what  was  said  fai  the  case 
was  purely  dictum)  that,  where  alt  the  stockholden  of  a 
corporation  were  parties  to  a  contract  oiade  before  organiia* 
tion,  the  company  should  be  liable  in  equity  upon  the  oontrsct» 
on  the  ground  that  in  substance^  at  least,  the  contnct  was  made 
by  the  company  itselC* 

This  theoiy,  if  pennissible  at  all,  could  only  be  applied  where 
no  strangers  to  the  contract  had,  subsequent  to  it,  become  falter-' 
estcd  in  the  corporation ;  for  otherwise  those  would  be  charged 
who  had  no  part  in  the  transaction.*  Sfaice  such  a  rule  ovcr> 
looks  the  di^nction  between  the  corporation  and  its  members^ 
there  would  seem  little  reason  tor  its  adoption,  and,  indeed,  it 
has  been  expressly  repudiated  hi  at  least  two  well-considered 


i  5.  Doctrhu  that  ecrponUiaH  is  in  tsu  mkem  ck»ier  gntmUd 
bmi  mo  crgmmMothm  has  taken  fiaee. 

It  has  also  been  suggested  that  if,  under  a  general  inoor* 
potation  law,  articles  of  association  have  been  taken  out ;  or  if 
a  charter  has  been  granted  by  legislative  enactment,  though 
organizatkxi  has  not  taken  place  thereunder;  in  either  case 
the  corporatkm  is  suflidcntly  formed  to  be  treated  as  beuig  im 
€su^  and  may  be  bound  fay  the  acts  of  a  mijori^  of  the 
corporators  or  promoters. 

The  idea  originaled  in  HeM  v.  VammU^  Ete.,  R.  R.  Ca,f  In 
which  case  the  Court  said :  **  It  may  be  true  tiiat  the  company 
was  not  invested  with  foil  corporate  powers  until  after  the 
stock  was  subscribed,  and  their  organiiation  perfected  in  the 

>  Weathcrlbrd  R.  R.  Oa  a  Onmger,  14  8.  W.  TSS  (tWaM^  1894). 
•PtttOB  9,  Bmob  urn  Co.,  s  N«v.  sS7  (1M6). 
■Chicico  Oofia  Co.  «.  Mi,  4t  liOb  App.  31^ 
«Biittdlc  i^  CMMBtCok,  AS N.  W.  317  (1887);  Llltft  Aods, Bte.,  R.  R. 
Co.  P.  Pmrry.  37  Ark.  tS4  (iMl)* 
•iSVt4ei(l$5(). 
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choice  of  directors ;  yet  tlie  corporation  wan  m  tsu  before  the 
event ;  it  had  an  inchoate  existence  and  the  corporators  had 
the  power  and  were  so  far  the  agents  of  the  corporation  as  to 
bind  them  hy  any  act  which  they  were  required  to  do.  or 
which  was  necessary  to  perfect  their  organization  under  the 
charter." 

While  the  result  reached  may  be  entirely  justifiable,  the 
grounds  on  which  it  proceeds  involve  considerable  difficulty. 
It  would  seem  that  if  the  services  were  necessary  to  the 
company,  and  rendered  with  the  expectation  of  compensation, 
the  law  would  imply  a  promise  to  pay  their  reasonable  value. 
and  there  would  be  no  necessity  for  the  Court  to  make  use  of 
the  fictions  of  agency,  and  of  corporate  existence  before  organ- 
isation. 

The  rule  laid  down  in  this  case  appeared  as  a  dictum  in 
Law  V.  R,  R.  Ca,'  where  it  was  said,  (idler  a  discussion  of  the 
above  dedaion):  "  If  it  were  true  that,  at  the  time  the  ser\'iccs 
were  rendered,  the  corporation  had  no  capacity  to  contract— - 
tffkkk  i$  fy  tta  numtu  titar  ifier  ike  chaHer  has  been  aectpied^-^ 
still,  etc.,  etc.,*'  and  later :  "  The  grantees  named  in  the  charter 
are  the  sole  members  of  the  corporation,  until  associates  are 
admitted  by  them ;  and  they  may,  at  a  meeting  duly  called 
and  holden,  accept  the  charter  and  choose  directors  and  other 
corporate  officers.  They  may,  indeed,  proceed  to  discharge 
the  duties  devolved  upon  the  corporation  by  its  charter  with- 
out the  admission  of  any  associates.  It  is  obvious,  then,  that 
to  bind  the  corporation  by  an  acceptance  of  the  charter,  or 
other  act  the  concurrence  of  at  least  a  majority  of  the  grantees 
or  members  is  necessary." 

It  will  be  seen  later  that  in  the  Pennsylvania  case  of  Beii's 
Gap  R.  R.  Co.  V.  CAru(r,*  the  Court  under  a  misapprehension 
of  this  rule,  as  hid  down  in  Lew  v.  R,  R„  have  ccmfused  it 
with  the  rule  that  "  a  man  will  not  be  allowed  to  unjustly 
enrich  himsdf  at  the  expense  of  another,*'  and  instead  of  using 
the  two  theories  disjunctively,  as  is  done  in  Lew  v.  R.  R,  Ce., 
have  made  the  consent  of  a  majority  of  the  corporators  a  pre* 

>4SM.B.|9e(iSS4). 
•99r)kS4.(ti9S). 
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requisite  to  a  recoveiy  in  quasi««oatnct  The  same  anonalotis 
doctrine  is  held  in  the  kUer  Pennsylvania  case  of  Tfft  v.  BsmJt* 

These  latter  cases,  however,  need  not  be  further  considered 
at  this  time,  as  they  are  not  authorities  lor  the  proposition 
laid  down  in  Ifmff  v.  ymm^mi,  Ek^  R.R.  Ca,;  that  proposi- 
tion not  having  been  understood  as  fntetpreted  in  Lm  v.  i?« 
R.  C0. 

Suffice  it  to  say,  that  the  rule  under  discussion  has  only 
been  enunciated  (as  far  as  can  be  ascertained)  in  one  other 
case,'  and  is  now  generally  ignored.  It  has  also  been  expressly 
denied,'  and  would  seem  to  be  out  of  accord  with  the  general 
rule,  that  the  corporate  firanchises  remain  hi  ab^anoe  till  all 
the  requirements  of  incorporation  are  liiUilled.* 

As  to  what  requirements  are  essential,  and  what  may  be 
overlooked  without  causing  a  fatal  flaw  in  the  corporate 
structure,  is  a  question  somewhat  foreign  to  the  present  discus- 
sicm ;  suffice  it  to  say  that  it  has  been  held  (under  a  general 
incorporation  law)  that  where  the  final  certificate  has  been 
issued,  but  not  properiy  recorded^  the  company  is  m  ate  and 
bound  by  its  acts.' 

CHAPTER  HI. 
I.  The  Former  Escgush  Equity  Rule. 
ii. 
Much  of  the  confusion  in  thought  which  is  apparent  in  the 
decisions  upon  the  subject  of  corporate  liability  for  the  acts  of 
promoters  is  due,  it  b  believed,  to  a  view  ibrmcrly  entertained 
in  England  and  originating  in  the  oourte  of  equity,  diat  a  com- 
pany is  the  successor  to  its  promoters,  stepping  into  their  place 
and  assuming  all  thdr  rights  and  liabilities.    Or,  as  the  thought 
appeared  later  in  a  modified  form,  if  the  association  of  projectors 
and  the  corporation  are  not  one  and  the  same  body  in  different 
stages  of  existence,  the  promoters  are,  at  least,  agcnte  of  tht 

■141  Ps.59B(i<9i)- 

'HaniMtt  v.  VU  lUq(UMit  COb,  SO M.  Y.  SappwSfi. 

*GeBt  K  lai^  Ca,  107  HI.  S^s  (iSfl||) ;  R.  R.  On.  fb 

•  DvtBwaUi  Ooa«a«  V,  Woodmnd,  4  WhttL  lyi. 
»R.  R.  Oudtt  r.  Wbtfiy,  sS  ICo.  Afi^  4S3  {'^9$') 
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company  and  can  bind  it  for  all  purposes  of  organization. 
Now  though,  in  these  cases,  the  courti  generally  declared 
that  the  tMsts  of  their  conclusion  lay  in  the  (act  that  the  com- 
pany had  received  a  benefit  and  must  assume  the  corresponding 
burden,  they  uniformly  enforced  the  contract  made  by  the  pro- 
moters against  the  coriH)ration,  granting  specific  performance 
thereof  (withtuit  regard  to  the  actuality  of  the  benefits  accruing 
to  the  corporation),  \vhere\'er  it  appeared  that  the  fiarty  con- 
tracting with  the  promoter  had  fulfilled  his  part  of  the  agree- 
ment. It  would  seem  tliat,  unless  the  Court  concei\*ed  of  the 
promoters  as  agents  of  the  company  with  authority  to  bind  it 
by  contract,  specific  performance  could  not  have  been  granted, 
however  just  it  might  be,  to  hold  the  company  liable  for  the 
reasonable  value  of  the  plaintifTs  land  and  services. 

These  cases  will  be  considered  at  .M>me  length,  because  it  is 
believed  that  the  theory  w*hich  the>'  advance  originated  in  a 
misapprehension  of  authority;  and  though  this  has  been 
pointed  out  and  the  doctrine  repudiated  in  Kngbnd,  the  cases 
are  not  infrequently  quoted  in  the  American  decisions.  So  iar 
as  they  are  to  be  taken  to  lay  down  the  proposition  that  one 
amnot  be  allowed  **to  unjustly  enrich  himself  at  the  expense 
of  another,"  they  are  not  to  be  questioned,  but  the  results 
reached  dis|>rove  the  suggestion  that  this  was  the  only  prin- 
ciple invoked. 

In  the  case  of  laMxha/I  Bridgi  Co.  v.  Earl <f  SptHccri  Lord 
Eldon  threw  out  the  suggestion  that  the  withdrawing  of 
opposition  to  a  bill  in  Parliament  might,  under  certain  circum- 
stances, constitute  a  valid  consideration  for  a  contract. 

A  few  years  later,  the  case  of  Edxvards  v.  Thi  Grand  Jutution 
R.  /?.  Co}  came  up.  Kdwards,  the  complainant,  filed  a  bill 
prapng  for  an  injunction  to  restrain  t'  company 

from  completing  its  road  until  it  had  c  terms 

of  a  certain  contract  entered  into  w  f  ^^ 

promoters.  There  had  been  a  prelimi 
company,  and  application  made  for  a 
others,  trustees  of  a  turnpike  compa 

>Jaebb»64(>8>i);  a  Madd.  SS^^ 
•i3l.  &C6su(iS36). 
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l*.irtiaiiicnt.  In  consiikration  of  the  withdrawal  of  this  oppo- 
sition, the  preliminary  or^^anization  agreed  that  the  company 
should  cimstruct  and  maintain  a  bridge  of  certain  dimcnHions 
across  the  trackft  for  the  pike  to  run  over.  To  enforce  this 
contract  a<;ainHt  the  company  the  bill  was  filed. 

U>rd  C«>ttcnham,  in  delivering  the  judgment,  said:  *'The 
objection  to  the  bill  rests  upon  grounds  purely  technical,  and 
these  ap2>licable  only  to  actions  at  law.  The  question  is  not 
whether  there  be  any  legal  binding  contract  at  law,  but  whether 
the  C)urt  will  |>ermit  the  company  to  use  the  powers  under 
the  act  in  dia*ct  opposition  to  the  arrangement  with  the 
truHtCi'H  before  the  act,  and  u|x>n  the  £iith  of  which  they  were 
permitted  to  obtain  such  powers.  If  the  company  and  the 
pntjeciMrs  cannot  be  identified,  still  it  is  clear  that  the  com- 
l>aii\'  have  acceded  to  and  are  now  in  possession  of  all  the 
proicctors  liad  before.  They  are  entitled  to  all  their  rights 
antl  subject  to  all  their  liabilities.  If  any  one  individual  had 
projected  such  a  scheme  and,  in  prosecution  of  it,  had  entered 
into  an  arrangement,  and  then  had  assigned  all  his  interest  in  it 
to  ani>tlier,  there  could  be  no  legal  obligation  between  those  who 
dealt  with  the  original  and  such  purchaser ;  but  in  this  G>urt 
it  would  be  otherwise.  So  here,  as  the  company  stands  in  the 
place  (*(  the  projectors,  they  cannot  repudiate  the  arrangement 
into  which  such  projectors  have  entered  in  their  corporate 
caiKicity ;  they  cannot  use  the  powers  given  by  Parliament  to 
.such  projectors  and  refuse  to  comply  with  those  terms,  upon 
the  Ciith  of  which  all  opposition  to  their  obtaining  such  powers 
was  withheld.*'  The  injunction  was  granted,  his  lordship 
resting  his  decision  on  the  case  of  Vanxka//  Bridge  Co,  v. 
Lord  Spetuer,  which,  as  we  have  seen,  merely  suggested  that 
withdrawing  opposition  might  be  good  consideration  for  a 
contract,  but  did  not  even  hint  that  the  company  would  be 
bound  if  the  contract  were  made  before  incorporation. 

Here,  then,  we  have  tlie  bold  annunciation  of  .the  theory, 
unsupported  by  any  adequate  authority,  that  the  "  company 
stands  in  the  place  of  the  projectors  **  and  *'  cannot  repudiate 
the  arrangement  into  which  such  projectors  have  entered  in 
their  corporate    capadty."    And    his   lordship's  stateoient. 
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*'  If  the  company  and  the  projectors  cannot  be  identified/'  etc., 
is  no  qualification  of  this  position,  for  he  goes  on  to  sa>% 
**  still  it  »  clear  that  the  company  have  acceded  to  and  arc 
now  in  possession  of  all  that  the  projectors  had  before.  They 
are  entitled  to  all  their  rights  and  subject  to  all  their  liabilities.** 
This  b  in  eflect  making  the  projectors  and  the  company  iden- 
tical, for  the  conception  of  the  Court  seems  to  be  that  the 
compgmy,  upon  coming  into  existence,  was  substituted  for  the 
promoters,  and  that  all  those  contracts  which  were  binding 
upon  the  promoters  were  necessarily  obligatory  upon  the 
corporation. 

In  the  two  later  cases  of  Stanley  v.  The  Chester  &  Birkem- 
kemd  R,  R,  Co,}  and  Petrt  v.  EasUrn  Caumies  R,  R.  Co.}  in 
which  the  fiicts  «*ere  practically  the  same,  Lord  Gotten  ham 
arrived  at  similar  results  upon  the  same  reasoning,  both  being 
bills  in  equity.    See  also  ' 

The  doctrine  was  again  advanced  in  the  leading  case  of 
I^tMion  V.  Uverpooi  &  .\famckester  R,  R*  That  was  a  bill 
praying  specific  performance  of  a  contract  entered  into  with 
the  promoters  of  the  company.  Two  asjtoaations  were  apply- 
ing  for  charters  to  run  roads  over  practically  the  same  route. 
As  only  one  charter  would  be  granted,  it  was  agreed  between 
them  that  the  successful  applicant  should  assume  all  con- 
tracts made  by  the  other  with  land-owners.  The  defendant 
company  obtained  the  charter.  The  unsuccessful  association 
had  entered  into  an  agreement  with  Preston  for  the  purchase 
of  his  land.  The  defendant  having  changed  its  route  some- 
what, so  that  Pireston's  land  was  of  no  use  to  it,  refused  to 
buy  or  fulfil  the  contract.  Preston  filed  this  bill,  to  which  the 
defendant  demurred. 

The  Court  said :  **  The  doctrine  in  equity  on  this  subject, 
where  projectors  of  a  company  enter  into  contracts  on  behalf 
of  a  body  not  existing  at  the  time  of  the  contract  but  to  be 
called  into  existence  afterwards,  is  that  if  the  body  for  whom 

■^SliBOBi^  364,  n  c.  3  M.  &  C  773  (1838). 
*  I  An.  ft  Bug.  R.  Cmu  46>> 

*SL  Lconvd't  opioioB  in  H«wke*  v.  BMtem  Conntlct  R.  Y.  Co.,  4 
Mag,  L.  &  Bq.  91  ( 1^1 ).  wh«re  other  cmcs  are  died. 
*1  Bag.  Law.  &  Bq.  4S4- 
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the  projectors  acted  does  not  come  into  existence,  it  cannot 
take  tlic  benefit  of  the  contract  without  performing  tliat  pait 
of  it  which  the  projectors  undertook  that  it  should  perform; 
tli.-it  iH,  in  substance,  this  Court  treats  the  projectors  for  that 
purpcise  as  a{;ents  of  the  company  so  afterwards  called  into 
existence.**    The  demurrer  was,  therefore,  overruled. 

The  case  was  appealed  to  the  House  of  Lords  on  the  con* 
struction  i»f  the  contract,  but  was  not  reported  till  five  years 
later.*  In  the  meantime  it  was  followed  both  here  and  in 
l^n^^land.  and  is  still  very  generally  cited  for  the  proposition 
that  a  corporation  comes  into  existence  aim  Mwnr,  the  fact 
having;  been  overlooked,  in  a  large  number  of  instances,  that 
the  caic  was  re-argued  and  a  diflerent  result  reached. 

When  the  case  came  before  the  House  of  Lords  on  appeal,' 
I  .ord  (*hanccllor  Cranworth  said :  *'  The  plaintifTs  theory  is,  that 
the  company  comes  into  existence  cum  wert,  I  am  aware 
that  that  is  a  doctrine  acted  upon  by  I^ord  Cottenham.  .  .  . 
And  It  has  been  acted  upon  in  so  many  cases  that  it  would  be 
\^xy  inexpedient  oAliand  to  say  that  that  doctrine  cannot  be 
Kustained,  when  one  considers  how  much  may  have  been  done 
u|K)n  the  iaith  of  it  I  must,  however,  own  that  when  the 
Milijcct  comes  to  be  very  clo9«ely  examined,  1  think  there  aie 
objections  of  the  gravest  nature  to  its  adoption,  objections 
which  do  not  seem  sufficiently  to  have  pressed  upon  the  mind 
of  his  lonlship.  Ijord  Cottenham  acted  upon  this  principle 
tliiit  the  railroad  company  was  the  successor  of  the  projectors 
or  the  assignee,  if  one  may  say  so,  of  the  projectors,  and  must 
take  existence  subject  to  the  burdens  which  had  been  con- 
tracted for  by  those  who  were  the  promoters  of  it  and  to  whom 
it  owed  its  existence.  .  .  .  Observe,  my  lords,  to  what  this 
dtxTtrine  leads.  There  is  that  case  of  Lord  Fctrie,  al  which 
c\'er>body  sUrts  when  he  hears  it,  in  which  there  was  a 
contract  entered  into  by  the  projectors  of  a  company  that,  if 
Lord  P.  would  withdraw  his  ofjposition  they  would  pay  him 
£  1 20.000  for  that  which  was  not  worth  above  £4/000.  It  may 
be  that  some  of  those  who  purchased  the  shares  of  that  com- 

*5H.orU6os(ifis6). 
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pfliny  were  atware  of  that  contract ;  but  in  all  probability  that 
was  not  the  case  with  the  majorit)'.  If  this  might  be  done 
once,  as  in  the  case  of  Lord  P.,  it  might  have  been  done  with 
ten  other  landed  proprietors,  and  there  would  have  been  a 
million  of  the  capital  of  the  subscribers  contracted  away  from 
them  without  any  sort  of  knowledge  upon  their  part  and  for 
purposes  quite  foreign  from  those  for  which  the>'  subscribed. 

If,  therefore,  this  case  had  turned  upon  the  validity  or  non- 
validity  of  that  doctrine,  I  should  have  desired  of  your  lord- 
ship's further  time  to  consider  as  to  the  course  which  was  to 
be  taken ;  but  it  docs  not.*' 

The  Court  then  proceeded  to  construe  the  contract  and 
came  to  the  conclusion  that  it  was  not  a  contract  to  pay 
£SOOO  for  withdrawing  opposition,  but  that  plaintiff  was  to 
have  received  this  sum  if  op|x>sition  were  withdrawn  and  the 
land  taken.  That  the  taking  of  the  land  by  the  corporation 
was  a  condition  precedent  to  its  liability.  That,  as  the  land 
•had  not  been  taken,  the  contract  fell,  and  it  was  not  necessary 
to  consider  whether  or  not  the  corporation  would  have  been 
bound  if  the  contract  had  been  interpreted  differently. 

Though  the  Court  avoids  expressly  overruling  the  earlier 
cases,  it  is  apparent  from  the  fact  that,  by  far,  the  greater  part 
of  the  opinion  is  devoted  to  a  stringent  criticism  of  this  doctrine 
promulgated  by  I^rd  Cottcnham,  that  their  dissent  from  it 
vras  intended  to  have  the  weight  of  authority.  The  case  was 
argued  at  length  and  carefully  considered,  and  the  dictum 
expressed  is  so  strong  that  it  must  be  considered  to  have 
discredited  the  former  rule. 

The  attitude  of  the  Court  upon  the  subject  is  even  more 
dearly  indicated  in  the  opinion  of  Lord  Brougham  :  **  I  have 
more  than  doubts  of  the  soundness  of  those  dicta,  I  may  say 
of  those  judgments  of  my  noble  and  learned  friend,  now  no 
more ;  I  have  more  than  doubts.  I  think  they  were  carr>'in^ 
very  far.  Indeed,  a  great  deal  too  far,  certain  doctrines  which 
had  themselves  been  the  subject  of  dispute.*' 

The  specific  performance  prayed  for  was  therefore  refused. 

In  the  same  year  1856  the  doctrine  Was  again  strongly 
asaailed  ia  the  House  of  Lords,  in  the  case  of  7JU  Caltdomam 
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&  Dmmhart»mskire  Jmmctiom  JR.  JR.  v.  Vu  Magisirmia  €f  HtUns^ 
bwrgh}  The  Magistrates  contracted  with  the  "  Committee  of 
Management  '*  of  the  proposed  company,  undertaking  to  extend 
the  harbor  of  Helensburgh  and  erect  a  quay ;  the  company  to 
pay  part  of  the  expenses.  The  magistrates  having  perfonned 
their  part,  bring  a  bill  for  specific  performance,  the  defimse 
resting  on  the  ground  that  the  company  is  not  bound  by  the 
acts  of  its  promoters. 

The  Court  said :  The  argument  of  appellee  *'  proceeds  on 
the  ground  that  the  Committee  of  Management  ought  to  be 
treated  in  the  nature  of  agents  for  the  company,  which  owes 
its  existence  to  their  exertions,  and  when  the  company  came 
into  being  it  was,  from  its  very  birth,  bound  to  fulfil  the  coo- 
tracts  by  which  its  projectors  had  stipulated  that  it  should  be 
bound.  Thb  reasoning  rests  on  the  assumption  that  a  railway 
company,  when  established  by  Parliament  is,  in  substance 
though  fK)t  is  form,  a  body  succeeding  to  the  rights  and 
coming  into  the  place  of  the  projectors.  .  .  .  When  such  a 
body  applies,  however,  for  incoiporation,  what  they  ask  for  is 
not  an  act  incorporating  themselves  only,  but  all  who  may  be 
willing  to  subscribe  the  specified  sums  and  so  become  share- 
holders, and  those  becoming  shareholders  have  a  right  to 
consider  that  they  are  entitled  to  all  the  benefit  held  out  to 
them  by  the  act  and  liable  to  no  obligation  beyond  those 
which  are  there  indicated.  .  .  If  secret  and  unexpected  terms 
arc  to  be  held  binding  on  those  who  take  shares,  the  result 
may  be  ruinous  to  those  who  act  on  the  faith  of  what  appears 
on  the  face  of  the  legislative  incorporation.  .  .  I  can  discover 
no  principle,  legal  or  equitable,  whereby  such  contracts  can  be 
held  to  be  obligatory  on  the  company.*  **  "In  holding  that 
the  company  is  a  body  dif!erent  from  its  projectors  in  sub- 
stance as  well  as  form,  I  am  acting  on  what  is  the  mere  truth, 
and  no  injustice  can  arise  to  those  who  have  dealt  with  the 
projectors,  for  against  them  and  all  under  whose  authority 
they  acted,  there  will  be  a  clear  right  of  action  if  the  company 
does  not  fulfil  the  engagements  which  they  have  contracted 
that  it  shall  perform,  and  that  is  surely  all  which  those  who 

1 1  Sfaoq.  H.  of  U  Cmk%  J9S  ( i8s6). 
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have  dealt  with  the  projectors  can  claim  as  thetr  right.  For 
these  reasons  I  am  of  opinion  that  on  principle  there  h  no 
ground  for  holding  that  a  company  is  bound  by  any  cn$;a^e- 
ment  made  by  those  who  obtained  its  act  of  incoqioration. 
unless  those  engagements  arc  embodied  in  the  act  of  incor- 
poration itwlf/*  After  a  careful  consideration  of  all  the 
authorities,  the  Court  goes  on  to  say :  '*  I  have  stated  my 
reason  for  thinking  that  such  a  doctrine  rests  on  no  sound 
principle  and  may  lead  as,  in  Lord  Petrie*s  case,  I  think  it  did 
lead,  to  great  injustice.  And  if,  therefore,  the  case  now  to  be 
decided  was  in  all  respects  similar  to  the  three  cases  I  have 
fefencd  to,  what  I  should  have  to  decide  would  be  whether  I 
should  advise  your  lordships  to  adhere  to  the  precedents 
established  by  I^rd  Cottenham.  on  the  ground  that  it  is 
unsafe  to  act  against  a  series  of  decisions  e\'en  though  they 
may  appear  not  to  rest  on  any  solid  foundation,  or  to  dq)art 
from  them  and  to  adopt  what  I  consider  a  just  and  more 
correct  principle.'*  His  lordship  thereupon  di/Terentiateil 
this  case  from  the  others  on  the  ground  that  the  contract  to 
pay  for  erecting  a  quay  and  enlarging  the  harbor,  though 
ultimately  for  the  good  of  the  company,  was  not  within  its 
powers,  and  that  since  even  a  contract  made  by  the  directors 
could  not  be  enforced  against  the  company  under  such  cir- 
cumstances, certainly  one  made  by  promoters  could  not  be. 

This  decision,  like  that  of  Prvsion  v.  R,  A'.  Co.}  while  avoiil- 
ing  the  necessity  of  overruling  the  former  cases,  is  unstinting 
in  its  condemnation  of  the  theory  therein  contained,  and  since 
its  time  the  doctrine,  that  a  corporation  can  come  into  existence 
subjed  to  burdens  imposed  upon  it  by  its  promoters,  has  ne\*er 
Ibund  credence  in  England.  It  has  been  suggested,  indeed. 
that  the  case  tA  Spiilir  v.  Paris  SkaHn^  Rink  Co.^  rested  upon 
this  ground^  but  that  case  came  up  on  demurrer  to  a  bill  which 
charged  that  the  defendant  company  had  acted  upon  and 
adopted  the  contract  made  for  it  by  its  promoters,  and  that, 
therefore,  the  plaintiflT  was  entitled  to  have  the  agreement 
performed.     And  the  Court  held,  that  the  demurrer  ha\-ing 

•7  O1.IMV.  166(1878). 


$68        OORFOIIATE  UABIUTV   FOR  ACTS  OP   PHOMOTBMb 

admitted  the  fiict  of  adopckm,  the  plaintilTwat  entiiled  to  the 
relief  claimed,  and  the  demurrer  was  thereupon  overruled. 
The  on\y  thing  decided,  therefore,  was  that  ^Or  the  company 
came  into  existence  it  might  voluntarily  mdtft  the  contract 
and  become  bound  under  it.  Whether  or  not  such  doctrine 
be  Hound,  it  is  an  entirely  different  theory  from  the  one  under 
consideration,  for  it  involves  the  conception  that  the  obligation 
nrHts  upon  the  intention  of  the  company  as  expressed  in  its 
vciluntary  act,  whereas,  in  Lord  Cottenham's  view  the  corpora- 
tion enters  upon  its  existence,  cmm  omire. 

I  3.  Nai  mfpHeMi  mi  tmw. 

It. has  been  asserted'  that  this  doctrine  was,  in  England,  of 
general  8q>plicability  and  in  vogue  both  in  courts  of  law  and 
cquit>',  and  Mr.  Redfield,  in  support  of  this  proposition,  dies 
the  case  oi  Howdtn  v.  Sim/»m}  That  was  an  action  of  debt 
brou(;ht  by  Lord  Howden  against  Sir  John  Simpson  and 
others,  formerly  projectors  of  a  railroad  company,  upon  an- 
instrument,  under  seal,  in  which  the  defendants  had  agreed  to 
pay  the  plaintiflT  £socx}  for  withdrawing  his  oppovtion  to  a 
bill  granting  a  charter  to  the  railroad.  The  only  question 
involved  was  whether  or  not  such  a  contract  was  legal,  ia 
view  of  the  (act  that  Lord  Howden  was  a  member  of  Fsrlia* 
ment  at  the  time.  No  attempt  was  made  to  hold  the  company, 
so  that  the  case  does  not  support  the  proposition  advanced 

Pointing  to  a  contrary  conclusion  is  the  case  of  Pa/ac  v. 
Cptt/  Co}  Promoters  of  the  coal  company,  after  provisional, 
but  before  complete  registration,  promised  the  plaintiffii  that  if 
they  would  give  up  their  plan  of  organising  a  similar  company, 
they  would  see  that  plaintifls  should  be  nuule  ship  brokers  for 
the  defendant  company  when  formed,  and  that  said  oonpany 
would  give  plaintifls  a  free  passage  to  Australia.  Assumpsit 
for  breach  of  contract,  in  that  the  company  refused  so  to  do, 
though  plaintifls  had  performed  their  engagement  ia  the 
matter. 

*  Rcdfidd  OB  RailiMda,  S  Bd.  ^  M. 

'  Keen,  sSj.  S  H.  &  Cr.  f7,  lO  Ad.  &  8Ui%  7«S,  9  CL  ft  P. «!. 
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Piatt.  R.,  said.  "  I  am  clearly  of  opinion,  that  it  was  beyond 
the  power  of  the  provisionally  reipstered  company  to  bind  the 
completely  registered  company  by  entering  into  the  contract.*' 
This  decision  denies  the  applicability  of  the  so<aned  equity 
doctrine  of  cum  owrt^  to  cases  at  law.  at  a  time  when  that 
doctrine  was  at  its  height  in  the  courts  of  equity,  and  it  seems 
probable  from  the  statements  made  in  Melka^o  v.  Port&  Atgtrc 
Co,^  and  SpiUer  v.  Paris  Skating  Rimk  Co,}  that  the  distinction 
in  this  respect  between  the  two  jurisdictions  was  always  main- 
tained. 

The  cases  discussed  in  criticism  of  this  doctrine,  have  dwelt 
largely  upon  the  unfortunate  practical  results  which  would 
follow  its  adoption,  the  underlying  thought  being  that  if  a 
company  could  be  saddled  with  all  the  undertikings  of  its 
projectors,  it  would  be  brought  into  being,  (through  the 
incompetency  or  unscrupulousness  of  the  promoters),  in  a 
condition  unfit  for  the  transaction  of  business,  with  the  capital 
stock  diminished  or  exhausted,  and  the  stockholders  (who 
could  have  had  no  notice  of  the  transaction  prior  to  incorpora- 
tion) left  without  any  adequate  return  for  their  money. 

The  doctrine  seems  also  open  to  criticism  on  more  theo- 
retical grounds.  It  requires  that  the  promoters  be  conceived 
of  in  one  of  two  characters.  Either  as  being  in  substance  the 
corporation  itself,  as  was  suggested  in  the  earlier  cases  on  the 
subject,  or  as  being  agents  of  the  company  with  power  to  bind 
it  It  is  clear  that  the  conception  in  either  case  «*ould  be  a 
pure  fiction.  That  a  corporation  has  no  existence  till  it  has 
received  legislative  sanction  in  some  (brm  or  other,  is  «'ell 
settled.*  and  it  is  a  mere  truism  when  one  says  that  any  body 
of  persons  applying  for  such  legislative  sanction  in  the  form  of 
a  charter  can.  under  no  circumstances,  be  the  corporation 
which  they  are  endeavoring  to  create.  Unless  they  are  con- 
ceived of  as.  in  fact,  the  same  body,  the  conclusion  that  the 
corporation  stands  in  the  same  position  as  the  promoters  with 
all  their  rights  and  subject  to  all  their  liabilities  would  seem  to 


*L.  R.9C.  P.503(t874). 
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be  untcnabte.  Again,  it  is  well  establislicd  that  the  corpon- 
tion  is  di^itinct  from  the  sum  of  its  roemben/  so  that  what 
they  might  do  in  their  individual  capacities  should  not  on 
theory  bind  the  distinct  and  subsequently  created  company. 
This  view  is  undoubtedly  the  one  now  generally  adopted  bodi 
in  Kngland  and  in  this  country.' 

The  theory  of  agency  is  equally  untenable,  lor  the  oorrda* 
tive  of  "  agent  **  is  **  principal  '*  and  there  being  no  principal 
in  existence  the  relationship  cannot  exist;  and  this  is  nov 
uniformly  acknowledged.* 

Except  as  a  ficdon,  therelbre.  this  doctrine  that  a  company 
can  be  bound  before  it  is  formed,  and  enters  upon  its  coqx>nite 
life  **  mm  onert"  must  be  considered  unfounded  in  principle. 
Ai*  a  fiction,  the  cases  have  shown  that  it  works  deplorable 
results.  It  is  discredited  in  England,  and  has  not  been  fol- 
lowed (as  iar  as  can  be  ascertained)  since  the  dedaion  in 
CaledQnian  R,  R,  Co.  v.  Hdensimrgh,^  The  American  authoritiesi 
repudiate  it.* 

There  seems,  then,  to  be  no  longer  any  distinction,  either 
here  or  in  England,  between  the  doctrines  existing  in  the  law 
and  equity  courts.  But  though  the  doctrine  has  been  aban- 
doned in  its  original  form,  the  thought  has  not  entirely  pasaed 
away  in  America,  that  a  relationship  of  agency  exists  between 
the  promoter  and  the  corporation. 

Mukolm  Uoydjr. 
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*  Cues  cited,  «v/Nv. 


THE  ADMINISTRATION  OF   JUSTICE   IN    JAPAN. 
III.  The  Codes  as  a  Workable  S^-stem  of  Law. 

If  no  Western  nation  had  ever  transformed  its  laws/  if  each 
people  had  developed  its  indigenous  customs  into  a  peculiar 
and  unique  body  of  law,  if  no  importations  from  abroad  had 
ever  been  employed  to  systenatize  or  to  replace  the  home 
product,  the  spectacle  of  the  undertaking  in  which  Japan  has 
been  engaged  for  twenty  years  might  be  thought  a  strange 
one.  The  hostile  critic  might  have  free  play  for  his  evil 
prognostications  and  might  cnjoyably  spend  his  sarcasms  on 
the  doctrinaire  process  of  transplanting  and  regrafting  foreign 
customs.  But«  as  it  happens,  there  exist  few  nations  of  the 
West,  outside  the  Anglo-American  group,  which  are  in  a 
positiori  to  throw  the  first  stone  of  the  sort  or  have  the 
inclination  to  b^n  such  criticism.  They  are  themselves  too 
vulnerable,  nay,  they  even  see  no  wrong  in  such  a  process  of 
transformation,  and  they  uphold  it.  As  England  has  never  in 
eight  hundred  years  felt  the  foot  of  an  armed  invader,  so  she 
has  never  in  that  period  acknowledged  a  faith  in  any  laws  but 
her  own.  But  it  is  a  fact  that  in  almost  every  other  nation  of 
Europe  and  America  (except  the  United  States)  the  accepted 
law  of  the  land  Is  not  wholly  an  indigenous  one,  but  has  been 
borrowed  from  the  Roman  dvil  law  by  a  people  whose  cus- 
toms required  more  or  less  adaptation  to  it.  This  statement 
is  not  as  yet  true  of  Russia  and  the  Scandinavian  nations ;  but 
the  (bndncss  for  German  scientific  speculation  Ls  growing  daily 
in  those  countries  and  has  made  especial  headway  in  the  great 
northern  peninsula;  and  if  the  advocates  of  German  legal 
science  have  their  way,  as  is  not  unlikely,  we'  shall  there  see  a 
much  greater  and  more  important  work  accomplished  than 
that  in  which  Japin  is  now  engaged  Nor  does  our  state> 
ment  apply  to  Italy,  the  home  of  Roman  law,  though  even 
here  Austrian  law  has  in  part  given  way  to  French  law ;  nor 
to  some  portions  of  what  was  formerly  Turkey  in  Europe. 

But  if  we  look  elsewhere,  we  shall  see  the  Western  world 
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almost  covered  b>'  two  great  streams  of  legislatioii,  whkh  have 
taken  their  rise  largely  within  the  present  century,— the  one 
from  a  French  source,  the  other  from  a  Gerqian.  The  former 
rose  earlier  and  has  spread  farther;  the  latter  is  even  ytt 
acquiring  its  full  force.  Many  countries  had  the  French  Code 
imposed  upon  them  by  Napoleon,  and  some  of  these  have 
never  given  up  the  system  then  received— >Belgittm,  Baden* 
the  Rhine  provinces,  Poland  (in  Russia),  Geneva,  and  a  few 
others.  PoUnd  has  indeed  suflered  another  change  of  laws 
and  has  come  under  Russian  and  Austrian  codes.  Austria 
heraclf,  for  neariy  a  century,  has  had  a  code,  more  or  less  kin 
to  the  civil  law,  which  prevails  in  districts  having  such  widely 
di^stinct  individualities  as  Bohemia,  Galicia,  Dalmatia,  and  the 
T>Tol.  Germany  for  nearly  four  hundred  years  has  been 
slowly  putting  on  the  garb  of  the  dvil  law,  until  its  legal 
system  now  bears  the  same  outward  resemblanoe  to  the 
indigenous  Germanic  law  that  the  Japanese  Houses  of  Fariia* 
ment  do  to  the  j^asiu/U  of  Prince  Shimadiu.  The  Goths  of 
Spain  long  ago  felt  the  yoke  of  the  Roman  law,  and  for  centuriei 
kept  the  Roman  breviary  of  Alaric,  under  another  name,  until 
the  Roman  law  had  shaped  their  whole  system.  Servia  in 
1844  enacted  a  code  modelled  on  the  Austrian.  Roumania, 
in  remodelling  her  laws  in  1864,  made  a  code  reproducing 
exactly  the  order  of  the  French  Code  and  agreeing  with  it  in 
substance.  Greece  b  founding  new  code-eflbrts  on  the  French 
and  Italian  models.  Scarcely  a  state  in  South  America  has 
not  in  its  code  manu&cture  felt  in  part  the  French  influence— 
noUbly  Brazil  and  Bolivia.  In  the  Orient  the  dependencies 
and  protectorates  of  France,  Spain,  and  Great  Britain  are  daily 
mixing  the  leaven  of  European  law — as  yet  more  or  less  sepa- 
rate  and  intact,  because  personal  status  almost  always  deter- 
mines the  law  by  which  each  person  is  governed,  but  before 
long  to  permeate  the  lands  which  its  importers  govern.  There 
is,  in  (act,  a  world-movement  of  law,  slow  and  impeiceptible,  like 
that  of  a  glacier,  but  gradually  covering  and  enfolding  all  the 
countries  lying  in  its  path.  It  is  an  illustration  of  the  inevit* 
able,  the  vigorous  and  coherent  prevailing  over  the  weak  and 
formless.     In  some  instances  the  indigenous  law  is  entirely 
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displaced ;  in  others  it  is  absorbed ;  in  still  others  it  merely 
receives  scientific  form  and  statement. 

We  see,  then,  that  the  work  of  Japan  is  but  a  drop  in  the 
sea,  a  foot-path  in  the  midst  of  highways,  a  single  shot  in  the 
cannonade  of  centuries.  This  is  not  depreciating  the  impor- 
tance of  the  work  for  Japan  itself;  for  such  a  task  seldom 
conies  more  than  once  in  a  nation's  lifetime,  and  for  each 
nation  it  has  a  right  to  be  considered  as  epoch-making.  But 
the  remembrance  that  there  is  in  progress  a  whole  world- 
movement  allows  us  to  look  with  greater  calmness  on  its 
manifestatkm  in  any  particular  quarter  and  to  judge  it  more 
intelligently. 

In  every  country  the  circumstances  leading  to  the  importa- 
tion of  laws  have  varied  somewhat.  In  every  country,  too, 
the  same  problem,  among  others,  has  come  up,  with  more  or 
less  urgency,— the  adaptation  of  the  new  codes  to  the  condi- 
tions of  the  country.  And  in  every  case,  again,  the  same 
question  has  had  to  be  met  by  the  advocates  of  the  new  laws, 
viz. :  How  far  are  they  in  harmony  with  existing  practices  ? 
This,  of  course,  is  by  no  means  the  whole  of  the  problem. 
The  new  rule  may  directly  contradict  the  old  one,  and  yet  be 
decidedly  preferable.  Or  the  new  rule  may  fill  a  gap  which 
the  growing  complexities  of  commerce  have  left  open  in  the 
old.  Or  there  may  be  a  conflict  of  custom,  which  will  justi^r 
the  legislator  in  stepping  in  and  settling  it  as  he  thinks  best 
Certainly,  where  the  forms  of  commeree  have  changed,  or 
where  moral  standards  have  progressed,  the  law  should 
advance  also;  and  this  element  of  the  problem  is  one  of  the 
most  important  as  well  as  one  of  the  most  difficult.  But  for 
a  greater  or  less  part  of  the  legal  system  this  question  will 
still  be  the  decisive  one :  Do  the  new  laws  substantially  con- 
flict with  the  existing  rules  as  understood  and  upheld  by  the 
people?  After  eliminating  all  these  considerations  of  reform, 
there  will  be  large  portions  of  the  law  where  the  mere  fact  of 
a  conflict  must  be  regarded  as  an  argument  against  the  code. 
Not  that  this  need  determine  the  fiUe  of  such  laws'  or  parts  of 
the  code,  for  other  motives  may  be  of  higher  consequence 
than  a  discrepancy  of  law  and  custom.    But,  at  least  so  far  as 
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such  a  consideration  goes  in  the  scale,  it  will  then  weigh 
against  the  new  laws. 

The  material  for  the  examination  of  this  question  has 
recently  come  to  hand,  in  the  shape  of  four  volumes,  pub- 
lished by  the  Asiatic  Society  of  Japan,  under  the  editorship  of 
the  writer  of  this  paper.  These  form  Pkrts  I.,  II.,  III.,  and  V. 
of  a  series  (ultimately  to  contain  eight  volumes),  entitled 
"  Materials  for  the  Study  of  Private  Law  in  Old  Japan." 
They  are  partly  the  records  of  customary  law  obtained  in 
1877-8  by  the  Government  through  a  commission  appointed 
in  connection  with  the  preparation  of  the  codes ;  partly  a  col- 
lection of  the  decisions  of  the  courts  of  the  old  regime,  and 
partly  a  summary  of  commercial  institutions  and  customs, 
made  by  the  editor  from  the  investigations  of  Japanese 
scholars.  Of  the  many  topics  that  suggest  themselves  for 
comparison  between  the  new  codes  and  the  old  l^al  notions,  I 

only  two  or  three  can  here  be  taken  up.    The  first  shall  be  | 

Ownership;  the  second.  Sale;  the  third.  Real  Suretyship; 
and  the  last.  Commercial  Paper. 

Of  the  preliminary  provisions  of  Book  II.,  **  Property,"  it  is 
needless  to  say  that  there  are  no  comparisons  to  make.  If 
Japanese  scholars  had  been  less  gentlemen  and  more  men  of 
the  people,  if  they  had  not  stunted  their  minds  with  the  dry 
nourishment  of  the  Chinese  annalists,  and  had  not  acquired  a 
scholarly  snobbery  which  unfitted  them  for  true  sdenoe,  they 
would  doubtless  have  created  a  legal  literature,  as  Europe  did. 
They  would  have  formulated  general  l^al  conceptions  and 
diflerentiated  rights  and  obligations.  But,  as  it  is,  there  b  not 
a  law  text-book  to  be  found  (if  we  except  the  tedious  com- 
mentaries on  the  antiquated  codes  of  the  last  millennium,^- 
commentaries  which  rival  the  Glossaries  of  the  European 
Middle  ages  in  long-drawn-out  pedantry) ;  and  a  legal  defini- 
tion is  something  that  is  turned  up  only  by  the  greatest 
chance,  like  a  sovereign  under  a  wayside  stone.  There  was 
never .  any  scientific,  scarcely  even  any  literary,  treatment  of 
the  law ;  and  hence  we  have  nothing  to  compare  to  the  pre- 
liminary propositions  of  the  new  code  But  one  thing  at  least 
is  worth  noticin{T.    Art.  30  of  Book  IL  declares  the  right  of 
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propcit}'  to  be  a  natural  ri|;ht  to  use,  enjo\',  and  dispose  of  a 
thing  within  the  timits  of  the  law.    Now  this  right  of  propert>' 
may  never  have  been  given  a  definition  in  Old  Japan,  but  at 
leatft  it  txisUd.    This  is  worth  while  insisting  upon,  for  it  is  an 
idea  not  uncommon  among  foreigners  that  Old  japan  was  a 
feudalism  in  which  no  rights  of  the  common  people  were 
ftcoi;nized  and  respected.     This  is  not  true, — no  truer  than  it 
was  of  England  under  the  Tudors.     Many  an  En^rlish  farmer 
in  those  days  saw  his  com  ruthlessly  ruined  by  the  noble 
hunters  who  followed  the  fox ;  and,  seeing,  bore  it  in  impotent 
anger.    Many  a  poor  wretch  writhed   under  the  arbitrnr>* 
dealing,  miiicalled  justice,  of  judges  like  Jcffre}'s.     Many  a 
rich  Jew  saw  his  money  disappear  forever  into  the  hands  of 
the  prince  who  wanted  w*hat  he  pleasantly  chose  to  call  a 
loan.    Many  a  man  spent  years  in  Newgate  <lens  at  the  false 
suit  of  some  oppresmve  aristocrat  whom  he  had  oflcnd^. 
But  the  brmer  was  none  the  less  an  owner  of  property; 
English  justice  was  no  less  a  national  (act ;  and  the  action  of 
debt  was  no  less  a  foundation  stone  of  civil  procedure.   What- 
ever may  have  been  in  Japan  the  chicanery  of  this  or  that 
tfVnfecwJV,  or  the  insolence  of  a  drunken  sattairm,  law  reigned 
and  right  existed  under  the  Tokugawa  Shoguns.     The  mer- 
chant could  and  did  sue  the  samurm  when  he  pleased, — a 
privilege  which  did  not  exist  in  Sweden,  for  instance,  until  the 
reforms  of  Stniensee  in  the  last  century.     The  feudal  lord 
could  not  and  did  not  take  away  the  farmer's  land  as  he 
pleased.     It  \s  Remusat,  if  we  are  not  mistaken,  who  says 
that  custom  is  m  Oriental  countries  a  greater  tyrant  than  the 
•o-cafled  despot  himself.     Ptaple  forget  that  in  feudal  Japan, 
as  in  mediaeval  England,  the  constitution  was  set  deep  in  a 
strong  foundation  of  custom ;  and  the  force  of  tradition  and 
opinion  was  the  sufficient  sanction  of  property  rights.    Take 
for  proof  the  statements  of  the  Collection  of  Customs  on  this 
power  of  the  ford  to  deprive  the  Cirmer  of  his  land.    There 
was  no  fief  in  which  the  administration  was  more  strkt  or  the 
tax  bnrdcns  more  heavy  than  that  of  Sendai  (Rikuxen  kKm). 
Yet  Chen  we  find  it  recorded :  "  The  owner  of  realty  can  do 
BM  bt  plflucs  with  it,  except  that  he  may  not  sell  it  in  per- 
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peCuity.  Hit  mvmrtkip  is  imMabU^  uiileu  h  is  confiicafied 
for  crime  or  taken  for  public  purpotes/'  both  being  recog* 
nized  processes  of  English  law.  Furthermore,  "the  latter 
occurs  when  the  feudal  officer  needs  the  land  for  a  special 
purpose  or  when  a  reservoir  or  storage  for  public  use  has  to 
be  constructed  on  the  land.  An  order  is  issued  for  the  taking, 
and  other  land  is  given  by  %ray  of  recompense;  but  if  there  is 
no  other  land  that  can  be  so  given,  the  owner  of  the  plot 
tikcn  must  suffer  the  toss,  and  cannot  even  claim  the  price." 
This  right  of  compensation  was  thus  'an  incomplele  one  in 
this  fief.  But  it  may  be  wortli  remembering  that  even  to-day 
the  constitutions  of  at  least  three  of  the  United  States  permit 
the  taking  of  Und  for  public  purposes  without  compenaatkNi, 
and  that  this  has  been  done  by  the  Legislature  of  at  least  one 
State.  In  Usen  hum,  again,  *'  the  person  so  entered  [m  the 
register]  as  owner  has  a  perfect  title,  and  may  sell,  pledge,  or 
othenii'ise  dispose  of  the  property.  Hb  ownership  is  invio- 
lable, except  in  case  of  confiscation  for  crime  by  order  of  the 
feudal  lord.  .  .  When  saltpetre  is  discovered  in  a  lot  of 
residence-land,  the  feudal  lord  has  the  exclusive  rigfat  of 
mining  it ;  but  compensation  will  be  paid  to  the  owner  for 
any  injury  inflicted  thereby.**  In  Idsumo  iwfft,  it  is  rehted, 
"  [land]  may  be  sold,  mortgaged,  or  otherwise  diqxMed  of  at 
pleasure,  provided  taxes  are  not  in  arrear.  No  one  can  under 
any  cireumstances  be  deprived  of  his  property  agamst  his  will** 
These  statements  are  no  less  than  coukl  be  made  in  any  Eunn 
pean  country.  If  these  extracts  were  not  enough  to  indicate 
the  general  conceptfon  of  land  proprietorship,  the  almost  uni- 
\xrsal  prevalence  of  the  land-registry  system  woukl  point 
unmistakably  to  the  regularity  and  security  of  proprictar}' 
rights,  and  the  constant  empfoyment  of  the  terms  /nnmIi* 
(land-owner)  and  f/r-MttAi  (house-owner)  would  indicafee  the 
nature  of  the  popukur  cooceplkm. 

We  think  complacently  in  some  of  our  Western  oountries 
(unfortunately  EngUnd  is  here  able  to  show  anything  but 
complacency)  of  the  advance  thai  has  been  fluule  In  the  present 
century  in  the  registfatkm  of  proprietaiy  and  hypothccaiy 
titles  to  real^,  especially  in  Continental  Europe.    FeriMpB  il 
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vMiKI  lint  be  safr?  to  say  lliat  Ja|xin  lias  prcccilcti  all  Iuir»j>c 
II)  the*  establishment  of  a  rc«;i^try  system;  for  \vc  do  not  yet 
know  whether  before  the  time  of  lyeyasu  (1600)  the  Jaj)ane<c 
registry  system  was  well  organized.  But  certainly  there  is  no 
civili/ed  st;ite  in  which  the  sjstem  has  been  more  thoroughly 
in  force  in  all  dealings  with  land  for  a  longer  time  than  in 
Ja|Mn.  In  Kngland  the  Saxon  shire-rcgtster  <li.<i|>|)cared 
under  the  Norman  regime,  and  the  Domesday  Book  was  a 
p;tssing  effort  at  publicity  which  was  not  persisteit  in. 
Germany,  since  the  early  middle  ages,  had  no  registry  s)-stem 
(exce|it  in  a  few  commercial  towns  like  Hamburg,  Lubeck, 
and  Bremen)  until  the  Prussian  hypoth*xary-registration  law 
of  17S3,  .iiid  the  general  registration  of  land-titles  is  a  matter 
of  the  present  centur>'.  In  France,  transfers  of  ownership 
were  not  registered  (since  the  feudal  .system  of  the  Middle 
Ages)  till  the  Rex'olution ;  the  spirit  of  the  Roman  law  having 
ever>*where  been  unfavorable  to  this  expedient.  There  is  no 
nation  among  whose  people  the  idea  of  land-registration  has 
become  so  deeply  instilled  as  one  of  the  elements  of  rights  in 
land  as  in  Japan.  The  absence  of  a  regi$tr>*  is  simply  unthink- 
able to  the  ordinary  Japanese,  and  hb  mind  turns  to  the 
registry  as  the  proper  accompaniment  of  all  land-transfers,  as 
naturally  as  the  passenger  taking  the  railway  turns  first  to  the 
ticket-office.  The  Japanese  student  smiles  when  he  hears 
that  Kngland  has  no  rcgistr>'  system,  and  it  is  practically 
impossible  to  get  him  to  consider  seriously  the  many  complica- 
tions arising  under  Anglo-American  law  for  lack  of  it.  For 
him  it  is  a  matter  of  pure  speculation,  a  reasoning  about  the 
unreal. 

We  come  now  to  Sales.  A  sale,  .says  Art.  25  of  the  Code, 
is  complete  upon  an  agreement  being  reached  by  the  parties. 
For  immovables  (realty),  however,  a  registration  is  necessary 
at  the  land  registry  office.  This,  as  has  already  been  stated. 
is  quite  in  harmony  with  an  almost  universal  custom  of  Old 
Japan.  Registration  in  some  form  or  another  seems  to  have 
been  usual  in  all  transfers  of  realty ;  and  e\'en  in  case  of  horses 
and  other  personalty  the  feudal  lords  frequently  required  the 
recording  of  transfers.    When  one  considers  what  a  large 
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pl.ice  the  transaction  of  sale  occupies  among  those  dealing 
with  land,  one  realizes  how  important  the  fact  of  this  harmony 
of  code  and  custom  i:s  in  this  {larticular  relation.  Imagine  the 
state  into  which  all  England  would  be  thrown  to-day  if  a  law 
of  Ci)mpulsory  registration  of  land  sales  were  imposed,  and  we 
can  understand  what  it  means  to  assert  that  the  new  Code  is 
oppiised  to  the  customs  of  the  people,  and  what  it  means  to 
show  that,  on  the  contrary,  the  new  Code,  in  so  broad  and 
rrfJical  a  feature  as  this,  finds  itself  in  entire  accord  uith  the 
imtncniorial  habits  of  the  nation.  It  may  be  noted  here  that 
while  the  fees  for  registration  are  in  America  customarily  piiid 
(wc  believe)  by  the  seller,  the  Japanese  (and  the  French) 

custom  has  been  (according  to  the  Collection  of  Customs)  for  I 

the  buyer  to  undertake  these.     The  Code  (Art.  34)  leaves  it  I 

to  the  agreement  of  the  parties  ;  but  in  the  absence  of  agree-  | 

ment  divides  the  expense  equally  between  them.  In  America 
the  registration  fee  is  fixed  according  to  the  number  of  docu- 
ments ;  in  Old  Jap^m  it  was  a  percentage  {pttichikiH)  of  tiie 
price  paid,  with  various  presents  and  feasts  to  the  officials  in 
addition.     Under  the  Code  the  fee  is  regulated  by  the  assesed 

value  of  the  plot  transferred.     In  the  West  the  last  method  is  | 

tm{x>ssible ;  but  in  this  country  it  is  quite  feasible,  more  just,  ' 

and  far  more  eflcctive  than  the  practice  in  Old  Japan,  which 
was  always  liable  (as  the  Collection  of  Customs  mentions)  to 
evasion  by  the  parties. 

In  the  articles  dealing  with  earnest-money  we  find  a  coinci 
ilcnce  of  custom  between  Rome  and  Japan  which  is  not  merely 
interesting  but  even  startling.  Long  ago,  even  before  Justin- 
ian's codification,  the  rule  of  Roman  law  was  that,  where 
earnest-money  {arra)  was  given,  the  buyer,  on  withdrawing, 
forfdted  the  sum;  the  seller,  on  refusing  to  deliver,  must 
restore  double  the  earnest  This  provision  came  down  the 
ages  and  found  a  place  in  the  Code  of  Napoleon.  It  gives 
one  almost  an  uncanny  feeling,  in  looking  over  these  records 
of  Japanese  customs,  taken  down  from  the  lips  of  men  who 
had  never  heard  of  Rome  or  the  French  Code  and  had  even 
(in  most  instances)  never  seen  a  foreigner,  to  find  a  doien 
passages  indicating  that  the  identical   rule  of  Roman  law 
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obtained  in  Old  Japan.  In  Suruga  hint,  for  instance :  "  If  the 
buyer  repudiates  a  contract  of  salc»  he  loses  the  earncst- 
monev ;  this  they  call  '  losing  the  earnest.*  If  the  seller 
repudiates,  he  must  pay  back  double  the  amount  of  the 
earnest ;  this  the>'  call '  returning;  double  the  eacnest.*  **  The 
name  is  sometimes  "  clinch -money  **  (sas/u-lifi),  sometimes 
**  contract-money  *'  (j'^kujo-kin)',  but  the  rule  is  always  the 
same.  Doubtless  we  may  persuade  ourselves  that  it  was 
natural  enough  to  hit  upon  the  same  expedient  e\'cn  in 
communities  so  widely  sundered.  ])ut  this  is  not  the  first 
instance  we  have  cited  of  a  peculiar  coincidence  in  ideas  between 
Japanese  and  French  traditional  rules;  and  we  cannot  refrain 
from  calling  attention  again  to  the  greater  facilities  which 
French  law  has  offered  in  the  task  of  giving  scientific  form 
to  the  legal  principles  established  among  the  Japanese  people. 
The  incidence  of  the  risk  of  an  article  sold  is,  i^crhaps,  one  of 
the  most  important  questions  in  the  transaction  of  sale,  and  of 
course  depends  usually  upon  where  the  title  to  the  article  is  at 
the  time  of  loss.  For  a  century  the  law  of  England  and 
America  has  been  that  the  title  passes  immediately  on  striking 
the  bargain,  unless  special  conditions  are  imposed.  The  old 
Roman  bw  was  that  the  title  could  not  pass  until  delivery,  a 
notion,  perhaps,  usual  in  a  less  advanced  state  of  law,  thougli 
the  risk  passed  immediately  to  the  buyer.  The  French  law 
has  gradually  got  away  from  this  requirement  towards  the 
Anglo-American  position  (though  in  the  new  German  Draft 
Code  the  policy  of  requiring  delivery  has  prevailed) ;  and  by 
the  Japanese  Code  (Book  II..  Art  331.  Book  III.,  Art  25) 
the  title  ordinarily  passes  at  the  time  of  the  bargain  and  with- 
out deliver)'.  Hence  follows  the  rule  of  the  Code  (Book  II., 
Art.  335)  that  the  article  (when  specified)  is  from  the  time  of 
the  bargain  at  the  risk  of  the  bu)^^  where  no  condition  has 
been  imposed  and  where  the  seller  has  not  specially  under- 
taken the  risk.  The  question  is — How  does  this  accord  with 
existing  Japanese  notions?  Here,  as  might  be  expected,  we 
find  a  variation  of  custom.  There  are  eight  passages  referring 
to  the  point  in  the  records  of  customs.  In  four  the  risk  is 
placed  on  the  seller ;  in  three  on  the  buyer ;  and  in  one  other 
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it  i.H  determined  in  a  peculiar  manner,  vis.,  according  to  the 
point  reached  on  the  journey  by  the  vessel  bearing  the  goods.. 
Where  the  seller  bears  the  risk,  much  must  be  allowed  for  the 
possibility  that  the  parties  conceived  the  sale  as  conditioiial, 
and  therefore  not  yet  consummated  (as  would  often  be  the  case 
where  eamest-mone>'  is  given),  and  thus  even  under  the  Code 
the  risk  would  be  on  the  seller.  What  the  general  belief  is 
among  Japanese  vendors  and  purchasers  as  to  the  incidence  of 
the  risk  can  thus  not  be  clearly  ascertained  from  these  records 
of  customs.  In  either  case  the  prevailing  custom  in  some 
sections  will  have  to  be  sacrificed,  and  the  legislators  in  mak* 
ing  their  choice  of  principles  have  put  themselves  in  line  with 
the  general  trend  of  modem  French  and  English  practice. 
We  (ancy  that  Japan  will  in  this  respect,  at  least,  be  no  worse 
oK  than  Germany  would  be  under  her  new  Draft  Code,  after 
rejecting  the  prevailing  rule  of  buyer's  risk  and  throwing  the 
risk  on  the  seller. 

The  chief  obligations  of  the  seller,  according  to  the  Code, 
are  (i)  to  deliver,  (2)  to  guarantee  title,  and  (3)  to  warrant  the 
absence  of  defects ;  and  of  the  buyer,  to  pay  at  the  time  and 
place  agreed.  In  the  Collection  of  Customs  we  read  that  *'  in 
sales  of  personalty  the  seller  must  deliver  the  article,  and  must 
also  guarantee  its  genuineness ;  the  buyer  must  pay  at  the 
time  and  place  agreed  on."  As  to  the  first  obligation,  the 
general  custom  in  Japan  was,  as  we  might  expect,  to  place  it 
on  the  seller,  as  in  the  Code.  This  is  the  sense  of  the  half 
dozen  passages  touching  on  the  point;  though  of  course  the 
parties  might  have  agreed  to  the  contrary.  The  second  obli- 
gation, the  guarantee  of  title,  is  not  spoken  of  in  the  Collection 
of  Customs.  But  we  know  that  a  covenant  against  eviction 
was  long  ago  used  in  Japanese  deeds  of  land,  and  there  will  be 
nothing  new  in  the  principle  here  given  legal  sanction.  The 
Collection  of  Customs,  however,  mentions  several  times  what 
corresponds  to  the  English  covenant  against  disturbance  by 
the  grantor  or  those  claiming  under  him  ;  it  reads,  *'  neither  I 
n<»r  my  descendants  may  hereafter  raise  objection  to  this 
tr,insfcr."  But  thM  guarantee  seems  not  to  be  required  by 
tlK*  C\kJc. 
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There  is  a  third  implied  obligation  on  the  seller,  dealt  with 
in  the  Code  (Art.  94)  among  the  causes  for  rescinding  the  sale. 
This  is  the  warranty  of  freedom  from  radical  defects.  The  sale 
b  avoidable  for  non-apparent  defects,  irreparable  and  unknown 
to  the  buyer,  if  they  affect  substantially  the  usefulness  or  value 
of  the  article  to  the  buyer.  This  general  idea  appears  clearly 
in  the  Collection  of  Customs,  though  not  so  accurately  defined 
as  in  the  Code.  In  Settsu  kHni,  "  payment  may  be  refused 
where  the  realty  or  personalty  is  of  a  diflerent  nature  from 
that  contracted  for,  or  where  the  quantity  is  different.*'  (De- 
ficiency of  quantity  is  governed  by  Arts.  48-53  of  the  Code.) 
In  Idzumo  Jhim,  "  when  an  article  turns  out  to  be  not  as  con- 
tracted fbr»  the  buyer  may  refuse  to  take  it,  u-ithout  forfeiting 
his  earnest-money.'*  "  Not  as  contracted  for  "  is  the  rending 
of  "/»«  (spurious)— >ff^  (make).'*  Again,  as  indicated  in  the 
Code,  **  where  the  article  is  bought,  and  delivery  taken,  and 
cash  paid  down  at  the  time,  the  buyer  cannot  complain  that 
the  article  is  not  as  contracted  for.  because  it  is  due  to  his  own 
short-sightedness."  This  is  the  traditional  Knglish  doctrine  of 
€aptai  imputr.  Others  of  the  less  usual  forms  of  sale  found 
sanctioned  and  regulated  in  the  Code  are  also  testified  to  in 
the  Collection  of  Customs.  Take,  for  example,  sale  by  auction. 
This  is  the  proceeding  prescribed  in  Art  104,  in  case  the  owners 
of  an  indivisible  thing  cannot  agree  upon  a  division  or  sale. 
Nowp  in  the  first  place,  the  auction  was  one  of  the  commonest 
institutions  of  Old  Japan.  Under  the  form  of  a  "secret-ticket 
sale  "  (that  is  with  written  bids)  it  was  used  in  all  parts  and 
among  all  classes.  Furthermore,  it  was  used,  among  other 
purposes,  in  the  very  instance  prescribed  by  the  Code,  as  we 
learn  in  two  or  three  passages.  In  Kaga  kmmi^  **  where  a 
house  or  an  article  made  with  money  contributed  by  a  number 
of  persons  is  to  be  sold,  ordinary  auction  or  secret-ticket  sale 
is  employed."  In  Shinano  kum^  **  where  there  is  to  be  a  sale 
of  something  which  belongs  to  several  persons  in  common, 
secret-ticket  auction  is  employed.*'  In  Sagami  kumi^  **  When 
.  .  .  forest  timber,  which  is  the  common  property  of  a  village/ 
is  to  be  sold,  the  sale  is  held  by  auction."  Here,  then,  it  is 
perfectly  clear  that  the  people  will  find  their  traditional  pro- 
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ccdure  fall  in  exactly  with  that  prescribed  by  the  Code. 
Moreo\'er,  the  auction  sale  is  stated  to  have  been  employed 
for  disposing  of  the  effects  of  a  bankrupt  or  of  one  whose 
property  had  been  confiscated  for  crime ;  and  from  this  it  is 
but  a  slight  transition  to  the  auction  sale  on  an  execution  by 
a  bailiff,  as  employed  in  modem  law.  The  whole  idea  of  using 
sale  by  auction  wherever  conflicting  interests  are  concerned  and 
securities  are  needed  for  impartiality  and  fairness,  was  evidently 
familiar  in  Old  Japan. 

Another  point  which  must  be  noticed  is  the  elaborate  pro- 
visions in  the  Code  (Arts.  84-93)  concerning  the  right  of 
re-purchase  reserved  by  the  seller.  These  correspond  to  a 
practice  little  known  in  Anglo-American  communities,  but  very 
common  in  a  state  of  society  like  that  prevailing  in  Japan  and 
surviving  even  yet  in  Europe ;  it  finds  a  recognition  in  the 
French  Code,  and  even  in  the  new  Draft  German  Code  under 
the  heading  Wiiderkaufsrtchl  or  option  of  re-purchase.  The 
Code  has  given  full  recognition  to  this  custom.  A  limit  has 
been  placed,  however,  upon  the  time  for  which  this  privilege 
can  continue.  In  old  custom  this  period  was  often  indefinite 
or  even  perpetual ;  sometimes  it  was  as  short  as  two  years. 
The  Code  fixes  it  at  five  years  for  realty,  and  two  years  lor 
personalty.  The  conflict  of  custom  requires  that  some  uniform 
rule  should  be  adopted. 

The  pledge  of  realty  is  something  quite  uncommon  in  modem 
Europe  and  America,  and  the  chapter  on  this  subject  in  the 
Code  is  unique  in  works  of  the  kind.  In  Roman  law  its  com- 
monest form  was  known  as  antkfiresis^  in  which  the  crecfitor 
took  possesion  of  the  land  and  appropriated  the  profits  in 
reduction  of  interest.  In  Japan  the  entire  profits  were  taken 
in  lieu  of  interest.  The  usual  transaction  was  for  the  creditor 
to  lease  the  land  back  to  the  debtor  as  tenant  {fikikasaku). 
For  these  pledges  the  Code  declares  (Art  1 19)  that  there  shaO 
be  a  writing,  and  that  unless  registered  the  transaction  shall 
not  be  valid  as  against  third  parties.  The  requirement  of  a 
writing  was  universal  in  Old  Japan,  and  that  of  registratioo 
was  also,  so  far  as  appears,  without  exception. 

The  document  constituting  the  pledge,  says  Art  lao^ "  muA 
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contain,  in  addition  to  a  precise  description  of  the  realty,  tlic 
amount  of  the  claim  and  the  interest."  Certainly  the  people 
of  this  country  will  not  be  put  out  of  countenance  by  the  new- 
fangled notions,  for  this,  for  instance,  is  what  a  deed  of  pledge 
customarily  contained  in  Shinano  kiini:  "A  recital  that  the 
description  of  the  plot  by  area,  grade  of  soil,  and  name,  agrees 
with  that  contained  in  the  land  register  ;  a  recital  that  a  speci- 
fied sum  of  mone>'  has  been  borrowed  for  a  specified  term  of 
years;  a  stipulation  that  the  property  may  be  redeemed  on 
the  expiration  o(  the  term  by  paying  the  amount  of  the  debt ; 
and  a  stipulation  that  all  taxes  and  charges  shall  be  paid  by  the 
creditor  during  the  term.  If  the  description  of  the  piece  of 
land  takes  up  more  than  one  page,  it  is  put  on  a  separate 
paper,  which  is  also  attested  by  the  village  officers  and  is  duly 
referred  to  in  the  principal  instrument/*  And  what  terrors 
can  the  Code  have  for  a  community  accustomed  to  the  follow- 
ing process,  which  obtained  in  Echigo  kitfii  for  the  registration 
of  hypothecs :  "  The  instrument  is  countersealed  by  the 
debtor's  company  and  transmitted  with  a  petition  to  th'e 
ward  representative;  the  latter  searches  the  register  to  sec 
whether  a  prior  mortgage  exists,  enters  in  the  register  of  the 
ward  assembly  the  debtor's  name,  the  amount  t>orrowed,  the 
term,  and  the  interest,  certifies  by  inscription  the  genuineness 
of  the  instrument,  and  hands  it  to  the  elder,  who  examines, 
endorses,  and  seals  it  ?  ** 

The  Code  prescribes  unconditionally  (Art.  125)  that  the 
creditor  "shall  pay  the  taxes  and  other  annual  imposts." 
The  Tokugawa  rule  was  equally  plain  and  insistent,  and  was 
directed  against  all  the  various  forms  of  evasion  of  this  just 
principle.  "Any  provision  that,  while  the  p[ci!^ce  ^h.ill  culti- 
vate the  land  and  take  the  profits,  the  pledgor  sJutll  fie%'crthclc^ 
pay  the  taxes  and  render  the  local  services ;  or  tliat  the  pkdgor 
who  attorns  as  tenant  of  the  pledgee  shall  rcrtdcr  the  loc.il 
services;  or  that  the  pledgor  shall  attorn  as  tenant  uf  the 
pledged  land  and  shall  pay  and  render  taxes  and  .^crvic^  ^  -  * 
is  unlawful."  The  Code  perpetuates  (Art.  )  ^6)  the  old  rule 
that  the  creditor  is  (in  the  absence  of  special  contract)  to  take 
the  profits  of  the  property^  if  it  is  cultivated  or  forest  land,  in 
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lieu  of  intcreft.  thus  takini;  the  risk  of  ijpood  or  bid  Gro|M.  I« 
hypothecs,  on  the  contmy  (whec«  the  ddbtor  keeps  putitMinn), 
the  creditor  of  course  gcU  only  tfse  Inteicst  on  his  losA.  The 
Tokugawa  GNiits  enforced  this  rule  atiktly,  and  where,  for 
some  rcMoos,  a  pledge  of  realty  proved  iavafid,  dwy  treated  it 
as  a  hypothec  and  reduced  the  rental  due  froasthet 
debtor  to  the  rate  of  legal  i 
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As  Marked  by   Decisions  Selected   prom   the  Advance 
Reports. 


The  House  of  Lords  has  rcaffirnied  the  well-established  rule, 
that  when  a  debtor  pays  .noncy  to  his  creditor  without  appro- 
ApprvprtaiiMi  priatini;  it  to  particular  items  of  indebtedness,  the 
ii  pii]p«MU  right  of  appropriation  devolves  upon  the  creditor, 
and  he  may  exercise  that  rig[ht  up  to  the  ver>'  last  moment,  by 
action  or  otherwise,  the  application  of  the  money  beinj;  g<>v- 
emed,  not  by  any  rigttl  rule  of  law,  but  by  the  intention  of  the 
creditor,  expressed,  implied,  or  presumed ;  and  that  the  rule 
in  Clayton's  Case,  i  Mcriv.  585,  1816,  that  in  case  of  a  run- 
ning; account  the  items  are  to  be  set  off  against  each  other  in 
their  order,  docs  not  ap|)ly  to  a  case  where  there  is  no  rimnin^ 
account,  or  where  from  an  account  raidercd,  or  other  circum- 
stinces,  it  ap|)ears  that  the  creditor  intended  not  to  make  any 
&pi>ropriation,  but  to  rescr\'e  the  right  to  do  so :  Cory  Brothers 
&  Co,  V.  Owners  cf  Turkish  Steamship  "  Mceea;"  [1897]  A.  C. 
286. 

The  Court  of  Appeals  of  Kentucky  has  recently  held,  in 
record  with  its  prior  decisions,  that  %  864  of  the  Kentucky 
Statutes,  which  recognizes  the  right  of  a  building 
association  to  require  borrowing  members  to  pay 
dues  or  premiums  in  addition  to  interest  at  the 
fate  of  six  per  cent.,  the  rate  fixed  by  law  as  to 
all  other  borrowers  of  money,  violates  %  59  of 
the  constitution,  forbidding  the  general  assembly 
to  pass  local  or  special  laws  "  to  regulate  the  rate  of  inter- 
est," since  the  transaction  is  in  effect  a  borrowing  and  lend- 
ing of  money,  and  the  dues  or  premiums  exacted  are  in  the 
nature  of  interest ;  and  that  it  also  violates  f  3  of  the  bill 
of  rights,  which  prondes  that  "  no  grant  of  exclusive  .separate 
public  emoluments  or  privileges  shall  be  nude  to  any  man  or 
set  of  men,  except  in  consideration  of  past  services:  **  Simpson 
V.  Kintneky  CiHsens'  Bdg,  &  Loan  Assn,,  41  S.  W.  Rep.  570. 
It  has  also  held  that  such  a  loan  by  a  foreign  building  associa- 
tion, secured  by  mortgage  on  land  in  Kentucky,  is  a  Kentucky 
loan,  and  governed  by  its  usur>'  laws :  /^yse  v.  Peoples*  Bdg,^ 
Loan  &  Sav,  Assn.,  41  S.  W.  Rep.  $74- 


( 
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The  Supreme  Court  of  California  has  declared  that  the  coU 

lateral  inheritance  tax  law  of  that  state  (Stat  1893^ 

p.  193),  is  not  unconstitutional,  though  it  does 

not  tax  inheritances  by  brothers   and   sisters  of  - 

the  deceased,  while  taxing  inheritances  by  the 

BmmmpamtM    children  of  such  brothers  and  sisters,  and  though 
it  exempts  inheritances  not  exceeding  $500 :  Ar  re 

Wiimerding's  EsiaU,  49  Pac.  Rep.   18 1. 


The  (act  that  an  association  has  been  formed  for  the  purpose 
cwipiracy.    ^  Controlling  or  fixing  the  price  of  merchandise 
Trast.       or  property,  in  violation  of  statute,  gives  no  right 
Rigkt  af      Qf  action  against  the  association  to  one  to  whom 
it  refuses  to  sell  such  merchandise  or  property : 
PniK'stcr  V.  MiiUr,  (Court  of  Appeals  of  Kentucky,)  41  S.  W* 
Rep.  301.  

The  Supreme  Court  of  Tennessee  has  recently  held  consti' 

tutional  an  act  of  the  legislature  providing  that  the  state  n€ 

^^  county  should  only  be  liable  for  costs  in  certait^ 

|]^||^,        classes  of  criminal  cases,  although  it  was  attacked 

Cmui«      on  the  grounds  (1)  that  it  worked  a  great  hard" 

^fMtr*  ^^*P  ^^  officers  and  witnesses ;  (2)  th<it  it  required 
their  services  without  compensation;  (3)  that  i< 
was  not  general ;  (4)  that  it  deprived  the  accused  of  a  (air  aitd 
impartial  trial,  by  putting  a  premium  on  conviction;  and  ($]^ 
that  it  amended  previous  laws  relating  to  fees  and  costs  witiv 
out  naming  them  :  State  v.  Hcnlty,  41  S.  W.  Rep.  352. 

The  important  parts  of  the  statute  in  question  are  as  fol*^ 
lows :  "  Neither  the  sUte  of  Tennessee,  nor  any  county  there9^ 
shall  pay  or  be  liable  in  any  criminal  prosecution  for  any  cosT^ 
or  fees  hereafter  accruing,  except  in  the  following  classes  cp^ 
cases  : 

'*  (1)  Cases  of  homicide,  rape,  robbery,  burglary,  arson,  enm'-' 
bezzlement,  incest  or  bigamy,  when  the  prosecution  has  pr9^ 
cecdcd  to  a  verdict  in  the  circuit  or  criminal  court ; 

**  (2)  Cases  under  tlie  small  offense  law  where  the  defendant 
has  submitted  before  a  justice  of  the  peace  and  been  sent  t^^ 
the  workhouse,  and 

"  (3)  All  cases  where  the  defendant  has  been  convicted  \t^ 
a  court  of  record  and  the  execution  issued  upon  the  judgment 
against  the  defendant  has  been  returned  nnlia  bona :  provided 

"Thiit   neither  the  state    of  Tennessee,   nor  any  county 
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thereof,  shall  be  liable  for,  or  pay  any  costts  in  any  criminal 
ca.^  u'hcrc  security  has  been  accepted  by  the  officer  taking 
the  security,  and  an  execution  afterwards  returned  nniia  bona 
as  to  the  defendant  and  his  securities. 

"  Sec.  3.  Be  it  further  enacted,  that  neither  the  state  of 
Tennessee,  nor  any  county  thereof,  shall  pay  or  be  liable  in 
any  criminal  cjisc  or  prosecution  for  the  fees,  costs,  or  milca$;e 
which  may  hereafter  accrue  in  favor  of  any  witness  who  shall, 
at  the  time  of  his  attendance  as  such  witness,  before  any 
court,  j;rand  jur>-.  or  magistrate,  reside  within  five  miles  of  the 
place  where  he  attends  as  such  witness.** 


Creditors  of  a  corporation  that  has  made  an  assi(;nmcnt  for 
the  benefit  of  creditors  release  their  ri(;htM  under  the  assign- 
CwfwMtoiM,  ment  when  they  consent  to  a  plan  of  rcorganiza- 
^  tion,  and  accept  bonds  of  the  reorganized  com- 
pany in  payment  of  tlieir  claims  :  First  NatL  Bk, 
cf  Chattanooga.  Tcnn,,  v.  Rotiford  Trust  Co,.  (Cir- 
cuit Court  of  Appeals,  Sixth  Circuit,)  80  Fed.  Rep.  569. 

A  provision  in  a  general  corporation  law  that  directors  must 
file  an  annual  report  of  the  condition  of  the  corporation,  and 
Mffwiars,     ^^^^  ^^  failure  to  do  so  they  shall  be  liable  for  the 
PaMara  to     debts  of  the  company  contracted  within  a  specified 
nivRtfwt    ijn,^  is  germane  to  the  subject  of  the  act  as 
expressed  in  the  title  "  an  act  to  provide  for  the  formation  of 
corporations,"  and  the  act   is  not  unconstitutional  on  that 
ground  :  Lndington  v.  fldiman,  (Court  of  Appeals  of  Colo- 
rado.) 49  Pac  Rep.  377. 

Wheeler,  Dist.  J.,  of  the  Circuit  Court  for  the  5>outhem 

District  of  New  York,  has  ruled  that  the  liability  imposed  by 

^^         the  statutes  of  Maryland.  (Code  Pub.  Gen.  Laws, 

UaMiMy  fcr   A^>  ^St  SI  ^7»  ^»)  ^^  ^^^e  directors  and  officers 

Mtt*^      of  a  corporation  who  declare  dividends  rendering 

TJijujj      ^^^  corporation  insolvent  or  impairmg  its  capital, 

or  who  make  loans  to  stockholders,  is  not  a  liability 

for  wrongs  to  property  rights  and  interests,  such  as  that  the 

cause  of  action  therefor  survives  against  the  representatives  of 

a  deceased  director  or  officer,  under  the  statutes  of  New 

York,  (2  Rev.  Stat.  N.  Y.  p.  447.  J  0  •  Boston  &  M,  R,  R, 

Co.  v.  Graves,  80  Fed.  Rep.  588. 
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In  a  recent  case  in  the  G>uit  of  Civil  Appeals  of  Texa«» 

one  M.,  who  was  the  president  and  general  manager  and 

owned  all  the  stock  of  a  corporation,  except  a 

•f  stodi.      few  shares  which  belonged  to  his  ward,  con^'cyed, 

Kigkuaf  in  his  individual  capacity,  to  his  son»  certain  real 
^'pnmriy^  estate  of  the  corporation  by  a  general  warranty 
deed,  purporting  to  grant  a  fee  simple,  in  consi«l- 
eration  of  a  sum  due  the  son  from  the  estate  of  his  mother,. 
the  grantor's  wife.  For  several  years  prior  to  the  conveyance, 
the  corporation  had  ceased  to  do  business,  or  keep  up  its 
organization.  Under  these  drcumstances,  it  was  held  that  the 
grantee  was  the  "  sole,  absolute  and  unconditional  owner  "  of 
the  property  in  fee,  within  the  meaning  of  a  policy  of  fire 
insurance  upon  the  premises :  PkoemxAssar.  C0.  ^f  L^mdom  v. 
DemMupori,  41  S.  W.  Repw  399. 

This  is  consistent  with  the  decision  in  McElroy  v.  Minmesatm 
Pcrcheron  Horse  Co,,  71  N.  W.  Rep.  652,  iSgj,  36  Am.  L 
Reg.  N.  S.  511.  Such  cases  are  not  an  exception  to  the  gen- 
eral rule,  that  the  ownership  of  all  of  the  stock  of  a  corpora- 
tion does  not  dissolve  the  corporation,  or  vest  the  title  to  its 
property  in  the  sole  owner,  but  rest  on  a  different  principle. 


When  a  sheriff,  having  a  warrant  for  the  arrest  of  a  man 
c^j^       charged  with  larceny,  takes  a  citizen's  hoTK,  and 

LtoMHiy  fM>  pursues  and  overtakes  the  felon,  but  in  doing  so 
j^y*!  overdrives  and  injures  the  horse,  the  county  is 
^^      not  liable  for  its  value :  RandUs  v.  Wamkeshm  Co^ 

(Supreme  Court  of  Wisconsin,)  71  N.  W.  Rep.  1034. 


The  Supreme  Court  of  Rhode  Island  has  reasserted  the 

settled  rule,  that  when  two  or  more  persons  perish  in  the  same 

Pmn        disaster,  and  there   is  no  way  of  determining 

praMHtpiiMi*  which  died  first,  the  presumption,  as  far  as  the 

y"'        right  of  succession  to  their  estates  is  concerned,  is 

that  all  died  at  the  same  moment ;  and  holds  (1) 

that  when  three  testatrices  (sisters)  die  in  this  manner,  a 

bequest  or  devise  from  one  to  another  does  not  take  effect ; 

and  (2)  That  as  in  the  case  in  hand  each  left  a  will  devising 

all  her  esUtc  to  her  two  sisters,  directing  that  after  the  decease 

of  the  last  surviving  sister,  $500  each  should  be  paid  to  two 

nieces,  and  S200  to  one  S.,  out  of  the  proceeds  remaining 

after  payment  of  debts,  the  surviving  niece,  (one  having  died 

«liirin';  the  lifctinie  of  the  «iislcrs.)  was  entitled  to  5500  and 
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S.  to  5200  out  of  the  personal  estate  of  each  of  the  three 
sisters,  while  their  heirs  were  'entitled  to  the  residue  of  that 
and  to  the  real  estate,  as  if  no  will  had  been  made :  In  re 
WUbar,  37  Atl.  Rep.  634. 

Under  the  laws  of  Washington,  which  provide  that  **  any 

ballot  or  parts  of  a  ballot  from  which  it  is  impossible  to  dcter- 

ciicti— <.     niinc  ^hc  elector's  choice,  shall  be  void  and  shall 

Banms  not  be  counted ;  provided,  that  when  a  ballot  is 
sufficiently  plain  to  gather  therefrom  a  part  of  the  voter's 
intention,  it  shall  l>e  the  duty  of  the  judges  of  election  to 
count  such  part,'*  (Laws  1895.  p.  393,  f  10.)  that  *'  no  ballot 
shall  bear  any  impression,  device,  color  or  thing  designated 
to  distinguish  such  ballot  from  other  legal  ballots,  or  whereby 
the  same  may  l>e  known  or  designated  .  .  .  ."(Laws  1895,  p. 
393*  i  I  If)  and  that  no  ticket  shall  be  lost  for  want  of  form. 
or  mistake  in  initials  of  names,  if  the  board  of  judges  can 
determine  to  their  satisfaction  the  person  voted  for  and  the 
office  intended,  (Gen.  Stat.  Wash.  {413,)  no  ballot  is  vitiated 
by  marks,  other  than  those  required  by  statute,  made  by  a 
voter  in  an  honest  effort  to  express  his  choice,  or  by  a  vari- 
ance from  the  prescribed  method  of  marking  the  ballot,  where 
the  intention  b  not  apparent;  and  consequently  ballots  on 
which  the  cross  is  placed  at  the  left  of  the  candidate's  name, 
instead  of  at  the  right,  in  which  two  crosses,  instead  of  one. 
are  pUced  opposite  the  name,  in  which  a  cross  is  placed 
opposite  one  name,  and  the  name  of  the  opposing  candidate 
is  erased,  in  which  a  cross  is  placed  after  the  name  of  each  of 
two  opposing  candidates,  and  one  of  those  marks  is  erased  or 
scratcJied  over,  and  in  which  the  words  ••  yes,"  "  no,"  "  for  " 
or  "  against "  are  written  opposite  questions  to  be  voted  on, 
are  valid.  But,  on  the  other  hand,  ballots  are  vitiated  by  any 
marks  which  obviously  were  not  made  with  any  intention  to 
express  the  choice  of  the  elector ;  and  hence  ballots  with  the 
words  **  Rats,*'  "  don't  want  any  king,"  and  the  names  of 
persons  not  candidates  written  on  them,  are  void:  Sintc  v. 
Fawcett^  (Supreme  G>urt  of  Washington,)  49  Pkc.  Rep.  346. 

The  Supreme  Court  of  Tennessee  has  very  justly  decided, 
that  ff  a  blind  man,  believing  in  good  faith  that  he  is  submit- 

ting  his  case  to  the  proper  officer,  allows  .in 

'  unauthorized  person  to  mark  Jiis  ballot,  the  ballot 
it  not  void  under  a  statute  (Acts  Tenn.  1890,  c.  24.  I  16.) 
which  provides  that  only  the  officer  holding  the  election  can 
lawfully  mark  ballots  int  persons  disabled  from  marking  them 
themselves:  Moore  v.  Sharp,  41  S.  W;  Rep.  587. 
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The  Supreme  Court  of  Texas  recently  ruled  that  the  tak- 
tnj;  of  land  for  public  use  is  not  in  the  nature  of  a  convey- 

Eaiwai  ^^*  ^^^  ^  ^^^  exercise  of  the  superior  title  of 
the  government ;  and  consequently  the  appropria- 
tion of  the  lands  of  a  married  woman  is  com- 


n^rud  plcted  when  the  proper  authority  deddes  to  take 
W0mmm  the  land  and  pays  for  it,  no  matter  in  what  mode 
p;iyment  is  eAccted,  compliance  with  the  statutory  require- 
ments as  to  conveyance  by  married  women  being  unnecessary. 
As  a  corollary  of  this,  it  follows  that  a  married  woman  may, 
with  the  consent  of  her  husband,  waive  the  invalidity  of  a  con- 
dcnmation  of  her  separate  property  for  public  use»  by  accept- 
ing the  compensation  awarded,  without  executing  a  waiver  in 
the  statutory  form :  City  tf  Sam  Antofda  v.  Grmmd/emn,  41 
S.  W.  Rep.  477. 

A  returned  letter  is  inadmissible  to  prove  that  the  person 
to  whom  it  was  addressed  did  not  live  in  the 
place  to  which  it  was  directed :  Dmvson  v.  SuOit 
(Court   of  Criminal  Appeals  of  Texas,)   41    S. 
\V.  Rep.  599.  

An  officer  of  a  corporation,  who,  by  false  and  fraudulent 
statements,  mduces  certain  persons  to  purchase  worthless 
stock  in  the  corporation,  is  guilty  of  obtaining 
money  under  false  pretenses,  though  the  tide  to 
the  money  obtained  passed  to  the  corporation ;  and 
it  is  no  defense  that  after  the  corporation  obtained  the  money 
he  received  none  of  it :  Cammomvcalth  v.  Langiiy,  (Supreme 
Judicial  Court  of  Massachuseas.)  47  N.  E.  Rep.  511. 


In  a  recent  case  before  the  Court  of  Appeal  of  England, 
Trustee  of  the  Property  tf  Ntw^  Pranct  &  Garrard  v.  HhHting, 
Fr..d«Knt  [«897]  2  Q.  B.  19,  affirming  [1897]  I  Q.  B.  607. 
CMvcyanca,  a  biinkrupt,  two  days  before  his  bankruptcy,  exe» 
■j*J^"JJ*'''  cutcd  a  deed,  by  which  he  conveyed  an  estate  to  a 
'^"**  third  person  upon  trust  to  raise  thereout  by  sale 
or  mortga{;c  ^^4200.  and  to  make  good  therewith  divers 
breaches  of  trust  which  he  had  committed  in  respect  of  certain 
scheduled  esutcs  of  which  he  was  trustee.  This  was  held  not 
to  be  a  fraudulent  preference,  because  the  object  of  the  bank- 
rupt in  executing  it  was  not  to  prder  some  crecittors  to  others, 
but  to  shield  himself  from  the  consequences  of  the  breaches  of 
trust  committed  by  him. 
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When  a  broker  receives  money  from  his  principal  to  be  used 

for  i^ambling  in  futures,  and  actually  deals  with 

_^  _     third  parties,  from  whom  he  realizes  profits  in  the 

I  umlt  course  of  these  illegal  transactions,  he  is  respon- 

,  ^«— **       sible,  as  a^^ent,  to  his  principal,  as  for  money  had 

itgnS^    and  received  for  the  principal,  for  the  amount  of 

the  profits  thus   realized:    Lovejoy  v.  Kaufman^ 

(Court  of  Civil  Appeals  of  Texas,)  41  S.  W.  Rep.  507. 


The  Supreme  Court  of  Teimessce  has  adopted  the  prevail- 
ing doctrine,  that  when  an  officer  of  the  law,  acting  either 

under  police  rules  or  on  his  own  responsibility^ 

•"JJJJJUJJJ^*  takes  from  a  prisoner  personal  property  in  no  way 

CrHBtaai  Connected  with  the  criminal  charge,  either  for  its- 
safe  keeping,  or  to  remove  from  his  control  that 
which  might  be  used  in  eflecting  his  escape,  such  property  is 
not  liable  to  garnishment  in  the  officer's  hands,  or  in  those  of 
any  one  with  whom  he  deposits  them:  HUls.  Hatch,  41  S. 
W.  Rep.  349. 

A  shipowner  may  make  out  his  own  average  statement,  and 
fo  not  bound  to  employ  an  average  stater  {Aifuruamci\  adjuster,) 
either  at  the  port  of  discharge  or  elseu-here ;  and 
when,  by  an  average  bond  executed  at  the  port  of 
discharge,  the  consignees  of  cargo  undertake  to 
furnish  to  the  shipowners  a  correct  account  and 
particulars  of  the  value  of  the  goods  delivered,  in  order 
that  the  amount  of  average  contribution  to  which  the>'  are 
liable  may  be  ascertained  and  adjusted  '*  in  the  usual  manner.** 
these  words  do  not  imply  as  a  condidon  of  the  obligation  that 
the  shipowners  shall  employ  an  average  stater  at  the  port  of 
discharge :  Wavertree  SaUmg  Ship  Co,  v.  Lpt*e,  (Judicial  Com- 
mittee of  the  Privy  Council,)  [1897]  A.  C  373. 


An  in&nt  can  make  a  binding  contract  of  apprenticeship  to 
learn  a  useful  trade,  and  cannot  avoid  that  contract  on  becom- 
ing of  age ;  and  if  he  violates  it,  he  will  be  bound 
by  a  clause  therein  providing  for  the  retention 
*"*  and  forfeiture  of  part  of  the  wages  due  him : 
PmU/  v.  American  SAtP'H^if/ass  Co,,  (Supreme  Court  of 
Rhode  Island,)  37  Atl.  Rep.  706. 
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The  couru  of  New  York  will  not  enjoin  the  pr€>sccution  of 

an   acUi'H  between  citizens  of  New  York  in  another  state, 

inlMiiciiMi.    n^rcly  because  the  rule  in  that  state  as  to  evi- 

K«Mraiaiiic    dence    of   transactions   with   decedents  is  more 

-^?*^  *■     liberal  than  in  New  York,  and  the  action  invoU-es 

such  a  transaction ;  tlie  difleience  is  merely  one 

of  evidence,    not   of   substantive  right:   EdgcU  v,  Qarke^ 

(Supreme  Court  of  New  York,  Appellate   Division,   First 

Department,)  45  N.  Y.  Suppl.  979. 

The  Supreme  Court  of  New  Jersey  has  recently  deckied, 
that  a  contract  to  indemnify  a  common  carrier  of  passengers 
iniiwiii.  *»»'"**  losses  occurring  from  injuries  to  pas- 
iMiiraMe.'  scngcrs  Carried  by  it  is  not  invalid  as  against 
Pmmic  PvHcr  public  policy,  on  the  ground  that  it  ccyvers  losses 
resulting  from  their  negligence  or  the  negligence  of  its  servants : 
Tnntou  Pass,  R.  R,  Of.  v.  Guaranlws*  UMIity  Indemm^  C0., 
37  Atl.  Rep.  609. 

Under  a  policy  providing  for  payment  to  the  insured  of  all 
sums  which  he  '*  may  become  liable  for  in  damages  "  for  pcr- 
LtaMMtr  sonal  injuries,  and  tluit  the  insurer  shall  have 
charge  of  all  litigation  against  the  insured  for  such 
damages,  the  liability  of  the  insurer  accrues  when 
that  (^  the  insured  for  certain  damages  has  been 
finally  iletermined,  though  he  has  not  paid  the  same ;  but  the 
liability  of  the  insured  for  damages  is  not  determined  by  a 
judgment  against  him,  so  as  to  render  the  insurer  liable,  while 
an  appeal  from  the  judgment  is  pending :  Ftdelity  &  Casmaiix 
Co.  V.  Fardyce^  (Supreme  Court  of  Arkansas,)  41  S.  W.  Rep. 
420. 

The  Supreme  Court  of  New  York,  Appellate  Division,  First 
Department,  has  lately  held,  reversing  41  N.  Y.  Suppl.  839, 
(36  Am.  L.  Reo.  N.  S.  146,)  that  when  one  of  the 
intermediate  premiums  on  a  life  policy  payable  to 
the  wife  of  the  assured  was  paid  with  her  money, 
the  &ct  that  the  other  premiums  were  pakl  with 
stolen  funds  does  not  give  the  person  from  whom 
the  funds  were  stolen  a  right  to  the  entire  proceeds 
of  the  policy,  subject  to  a  lien  in  iavor  of  the- beneficiary,  for 
the  sum  contributed  by  her,  but  entitles  the  bitter  to  her  pn 
rata  share  of  the  proceeds :  Dt^^imi  v.  H.  B,  Ctm^  Ca^  45 
N.  Y.  Suppl.  1005. 

The  Court  of  Appeal  of  Enghind  has  affirmed  the  decidon 
of  Collins,  J.,  in  UmttrsQ  Itu,  Ca.  of  AiUam  v.  MevdmtUi 


PKOGKESS   OP  THE   LAW.  yj^ 

MUriM  ^fififit'  Ins,  Co.,  [1897]  I  Q.  B.  205,  {a6  Am.  I^ 
Rec.  N.  S.  364.)  that  tne  rule  oi  Saw.  founilcd  on 
^  nKTcantilc  custom,  l>y  which  the  broker,  and  ni>t 
the  assured,  is  ILnbIc  to  the  underwriter  for  the 
premium  on  a  policy  of  marine  insurance,  is  not  limited  to  the 
ordinar>'  form  of  Lloyd's  policy,  but  extends  also  to  a  **  com- 
pany's policy,'*  which  contains  a  promise  by  the  assured  to 
pay  the  premium  :  Uitivcrso  Ins.  Co,  </  Miian  v.  Merchants* 
Marine  Ins.  Co,,  [1897]  2  Q.  B.  93. 

The  Supreme  Court  of  South  Dakota  has  recently  decided, 
that  Article  13.  $  19.  of  the  constitution  of  that  state,  which 
jviat        provides  that  the  presiding  officer  of  each  house 
KwaiMiiMi.    shall  si|;n  all  bills  and  joint  resolutions  **  after  the 
JJJJ^        titles  have  been  publicly  read,"  presu|)po5es  that  a 
joint  resolution  will  have  a  title,  though  it  does 
not  expressly  require  it,  and  consequently,  when  the  title  to 
a  joint  resolution  is  ado|)ted  after  due  consideration,  it  may  Im: 
referred  to  and  considered  by  the  courts  for  the  puqjose  of 
ascertaining  the  intention  of  the  legislature  in  adopting  the 
resolution,  if  there  Ls  any  doubt  as  to  what  that  intention  is, 
just  as  the  title  of  a  statute,  which,  under  constitutional  provi- 
sions, now  gox^ems  the  enacting  part :  Imih-U  v.  Ferguson,  7 1 
N.  \V.  Rep.  765. 

A  publication  that  describes  a  fire  in  the  plaintifT's  building, 
and  also  refers  to  two  previous  fires  in  the  same  building,  con- 
eluding  with  the  following  words,  "  Every  fire  in 
this  building  has  started  oii  the  upper  floor,  and 
twice  in  Reid*s  printing  establishment,*'  contains  no  defamatory 
language,  and  is  not  capable  of  meaning  to  charge  the  plaintiff, 
Keid,  the  owner  of  the  printing  office,  witli  incendiarism  ;  and 
^hen  words  are  not  in  their  nature  de&matory.  the  publisher 
is  not  liable  therefor,  though  special  damages  result :  Rcid  v. 
Mhravidemet  Janrmal  Co.,  (Supreme  Court  of  Rhode  Island.)  37 
All.  Rep.  637. 

In  a  curious  (and  unprecedented)  case  before  Wright,  J.,  of 

the  Queen's  Bench  Division,  the    defendant,  by  way  of  a 

niiiinMCT.    pi^a'Ctical  joke,  falsely  represented  to  the  plaintiff,  a 

c««M«i  *    married  woman,  that  her  husband  had  met  with  a 

Jl^^l^     serious  accident,   and   that  both   his   legs  were 

broken.     This   statement    was    made    with    the 

intent  that  it  should  be  believed.     The  plaintiff 

«  believed  it,  and  in  consequence  suffered  a  nerx'uus  j 

•hock  whkh  brought  on  an  attack  of  illness.    Upon  these  1 
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fa  I  ts  the  court  held  thnt  she  had  a  (food  cause  of  action : 
ll'uluHsoH  V.  DtfU'M/oti,  [1897]  2  Q.  B.  57. 

1 1  h.is  been  recently  decided  by  Stirling,  J.,  of  the  Chancery" 
Division,  that  .1  news  agency  may  collect  information  from  at 
ftL...A^.^.  public  soi.rce  and  transmit  it  to  subscribers  to 
lmpmMiaIm^  whom  it  is  new  upon  the  terms  that  they  shall  noC 
'^1^— *****   communicate  it  to  third  parties ;  and  a  court  of 

Kuli.  ^  cquit)'  will  enjoin  a  subscriber  from  communicating^ 
iMlMMtiMi  such  information  to  a  third  party  in  breach  of 
U\>  contract,  and  will  also  enjoin  a  third  party  from  inducing  at 
subNcrilier  to  break  his  contract  by  sup|>lyin(r  him  xWth  hucH 
inf. trmation  with  a  view  to  publication:  ExchaHge  Telegraph 
Co..  A/./.  V.  CiUtnti Xi-xvs,  Ud..  [1897]  2  Ch.  48. 

The  news  was  c(»nmiunicated  by  ticker ;  and  the  contract  pro* 
viikd  that  **the  news  sup|)licd  by  the  company  is  to  bo  usc«l 
only  in  the  ncws|>a|KTs  or  posted  only  in  the  club,  ncws-roo<^- 
olVice,  or  other  place  at  which  it  is  delivered.     No  copy   o^ 
it  shall  be  made  for  any  other  purpose  than  for  such  public£«>* 
tion.    and    it   shall    not    be    transmitted,  communicated,     0*' 
delivered  to  any  other  party  or   parties  by  messenger,  tel^' 
^Taph.  telephone,  or  otherwise,  nor  shall  the  subscriber  assif^^ 
the  benefit  of  the  wiiole  or  part  of  this  agreement,  nor    1^^ 
uijon   hire  the  in>ti-ument  or  the  right  to  use  it  nor  in  ^t%y 
way  part  with  the  |x>ssession   of  the  instrument  without  t.!*^ 
written  consent  of  the  company." 

The  onlv  case  at  all  similar  to  this  is  that  of  the  ExchaM^^^ 
Td.  Co.  \' Gregory \\^Kfi\  1  Q.  B.  147.(35  Am.  L.  Ri».  N.  ^' 
258  :)  when  the  same  plaintiff  secured  an  injunction  to  restr^^ 
the  defendant  from  publishing  the  news  collected  by  it,  wh»^^ 
hail  been  surreptitiously  obtained  by  the  latter. 

An  employe,  who,  while  caniing  weekly  wages,  constni^^** 

Patcau.      '^^^  ^^''^  employer's  tools   and  materials,  in    ^^'^ 
invcntioaVr   shop,  machines  whkh   the  latter  uses  a^  pare   ^^ 
^r^^'^Vtk       ^^^  tools,  without  knowledge   of  any   objccti^^f* 
ucTiwcior     thereto,  cannot,  after  obtaining  a  patent,  enjoin  f*^ 

um  by       employer  from  further  use  of  tlie  particular  ii*^' 
e»pi«ycr     chines ;  an  irrevocable  license  to  use  them  will   t^^ 
implied :  Biam*eli  v.  Interior  Conduit  &  fasuiatiou  Co,^  (C^^' 
cuit  Court  of  Appeals,  Second  Circuit,)  80  Fed.  Rep.  906. 

One  who  makes  and  sells  one  element  of  a  patented  cor*^' 
bination,  with  the  intent  and  for  the  purpose  of  bringing  ab<^**^ 
CMtribHtcry  its  use  in  such  a  combination,  is  guilty  of  contril^*^'' 
*"'"*  too-  infrin^'cnient,  and  is  equally  liable  with  hi*** 
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who  in  fact  organizes  the  complete  combination :  Tftoiusou- 
Htmst0m  Efcctric  C0.  v.  Ohio  Brass  Co.,  (Circuit  Court  i^{ 
Appeals.  Sixth  Circuit.)  80  Fed.  Rep.  712,  affirming  78  Fed. 
Rep.  139.  1896. 

The  principle  of  this  case  is  scttlcil  by  an  unbroken  chain 
of  authority  :  IVaiiatt'  v.  Jfa/mts,  9  Hlatchf.  (U.  S.)  65.  1871  ; 
Rcmtnck  v.  Pond,  5  Fish.  Pat.  Cas.  569.  1872;  Tttrnll  w 
Spaeth,  8  O.  G.  986,  1875;  RkluirdsoH  \.  Noycs,  loi).  G. 
507,  1876;  Rumford  Chati.  Works  \\  Hooker,  10  O.  G.  289, 
1876:  Bou^ker  v.  Do^cs,  3  lian.  &  Ard.  Pat.  Cas.  518.  187.x ; 
Boyd  V.  Cherry,  4  McCrary,  (U.  S.)  70.  1883 ;  CoitOH  Tie  Co. 
V.  Simmons,  106  U.  S.  89.  1882;  Sehneitier  \\  Pountney,  21 
Fed.  Rep.  399.  1884;  Tren*ers  \.  Beyer,  26  Fed.  Rep.  450, 
1886;  Alahastitte  Co.  v.  Payne,  27  Fed.  Rep.  559.  1886; 
Geisv.  Kimber,  36  Fed.  Rq>.  105,  1888;  Lea  v,  Xor/Mvestern 
Stave  Repair  Co.,  50  Fed.  Rep.  202.  1892 ;  ThomsoK-Itonston 
Eteetru  Co.  v.  Ke/sey  FJeetric  Ry.  Speeialty  Co.,  75  Fctl.  Rep. 
1005.  1896,  modifying  72  Fed.  Rep.  1016,  1896. 

But  the  nKre  fact  tliat  the  parts  thus  manufactured  may  be 
used  tor  an  improper  purpose  is  not  suffident  to  prove  contri- 
butoiy  infringement ;  it  must  be  proved  that  they  are  intended 
to  be  so  used,  or  that  the\'  cannot  be  used  other\vi.se .  Batnes 
V.  Straus,  9  Blatchf.  (U.  S.)  553.  1872 ;  Keystone  Bridge  Co, 
^.  Phoenix  Iron  Co.,  5  Fish.  Pat.  Caji.  468,  1872;  Srijrr  v. 
Hammond^  1  Holmes,  (U.  S.)  456. 1875  ;  Maynard  v.  Pawting, 
3  Fed.  Rep.  7 1 1 .  1 880 ;  Cafnpbell  v.  Kax*anangh^  20  Hlatchf. 
(U.  S.)  256,  1882  ;  Snyder  v.  Bnnneil,  38  O.  G.  1 1 30,  1886 ; 
Biiss  V.  MerrUi,  42  O.  G.  97.  1887. 

.  A  statute,  (Stat.  Ky.  $  4223.)  requiring  itinerant  vendors  of 
patent  rights  to  have  written  across  the  face  of  the  notes  e.se- 
cuted  to  them  in  payment  therefor  the  word  **  Ped- 
■  «■  dler's  note,'*  \'a  a  valid  exercise  of  the  police 
**** .  power  of  the  state,  and  does  not  conflict  with  the 
federal  laws :  Union  Nad.  Bk.  v.  Brawn ^  (Court  of  Appeals  of 
Kentucky,)  41  S.  W.  Rep.  273. 


The  nde  that  income  wrongfully  applied  by  a  receiver  to 
the  payment  of  interest  on  mortgages,  or  the  improvement  of 
the  property  of  the  corporation,  must  be  restored, 
cannot  be  applied  when  it  is  impossible  to  ascer- 
tain whether  these  exfienditurcs  have  been  made 
out  of  the  income,  or  out  of  money  borrowed : 
CtHt^  Trust  Co.  of  N.  K  v.  East  Ttnn.  V,  &  G.  R.  R.  Co.. 
(Circuit  Court  of  Apjjcals,  Sixth  Circuit.)  80  Fed.  Rep.  624. 
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The  Supreme  Court  of  Xew  Jer9ic>'  has  decided,  that  when 
a  railriKid  company  fails  to  ;rtvc  the  proper  signals  of  the 

CroMiai*.  a|)proach  of  a  train,  and  a  coIlK«ion  ensues  with 
c«iiMo«  Willi  an  electric  street  raihvay  car,  the  former  comply 

^52'**  mT*  ^*'*"***  recover  from  the  street  railway  company 
CmZ,  ^^1*  losses  due  to  the  oolliHion.  if  its  failure  to  give 
McMto  the  sicrnals  ccmtributcd  thenito;  that  the  6ct 
that  tho  two  comiKinies  ha^-e  a  mutual  agreement  provid- 
ing' for  .1  derailing  switch  on  the  tracks  of  the  electric  railway, 
as  a  precaution  against  collision  at  that  crossing,  and  also 
providing,  that  before  an  electric  car  shall  be  permitted  to 
pass  over  the  crossing  the  omductor  of  that  car  who  shall  be 
o'H*rating  the  derailing  switch  shall  look  in  both  directions, 
:tiid  listen  for  the  approach  of  railroad  trains,  does  not 
excuse  the  railroad  company  from  giving  the  statutory  signals 
'  a>  a  warning  «>f  approaching  trains ;  and  that  when  the  negr 
Ic'.'t  to  give  such  signals  appears  to  ha\ic  contributed  to  the 
c<»11ision,  the  railroad  company  cannot  recover  against  the 
electric  street  railway  company,  although  the  conductor  of 
the  electric  car  who  operated  the  derailing  swttah  was  negli- 
gent in  failing  to  l(x>k  in  both  directions,  and  to  listen  for 
afiproaching  trains :  ^V.  V.S'G.  L.  Ry.  Co.  v.  N,  /  Ektlric 
Ry.  Co.,  37  Atl.  Rep.  627. 

A  railroad  upon  which  electricity  is  used  as  the  motive  power 
is  a  nulroad,  within  a  statutory  provision  (Code  Ala.,  1 886, 
I  1 145,)  that  when  the  tracks  of  two  railroads 
cross  each  other,  engineers  and  conductors  mu4 
ciuse  the  trains  of  which  they  are  in  charge  to 
co:)ie  to  a  full  stop  within  one  hundred  feet  of  the  crossing, 
and  not  proceed  until  they  know  the  way  to  be  clear,  the  train 
on  the  railroad  having  the  older  right  of  way  being  entitled  to 
cross*  first :  LmistniU  &  N.  R.  R,  Co.  v.  Aackon.  (Supteme 
Court  (if  I^uisiana,)  22  So.  Rep.  37^ 


A  petition  in  mandamus,  which  seeks  to  compel  the  prin- 

^^  cifNil,  the  superintendent,  and  the  tnistees  of  a 

K«HMt«i*.     ^^^^^  to  reinstate  a  boy  in  the  school,  is  insufli- 

■Mwt  •!  p«p«i.  cient  when  it  does  not  set  Ibrth  all  the  &cts,  so 

ffSiiSiririi  '****  '^  might  appear  whether  or  not  the  suspen* 

iSSSL      ^on  of  the  boy  was  wrongful,  and  there  is  no 

averment  that  application  was  made  to  any  of  the 

school  authorities  to  have  the  boy  reinstated:    Cocknm    v. 

P'fti/h,  (Court  of  GWI  Appeals  of  Texas,)  41  S.  W.  Rep.  $3/. 
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Under  a  jitatiitc,  (Stat.  Ky.  fi  4141.)  which  pronclcs  that  a 
therifT  shall  be  liable  on  his  bond  **  for  any-  misconduct  or 
g„^ii^       default  of  his  deputy,"  a  sheriflT  is  liable  for  the 
LiaMiNy*tor    tortious  act  of  his  dqiuty  in  unnecessarily  and 
I*^^       maliciously  placing  handcufTt  on  a  prisoner,  and 
'       leading  him  through  the  streets  of  a  city  w  hile 
thii^  handcuffed :  S/iiMs  v.  Ffians,  (Court  of  Appeals  of  Ken- 
tucky.) 41  &  W.  Rep.  267. 

An  a;;rcemcnt  between  two  rival  applicants  for  a  street  rail- 
way franchise  to  combine  in  order  to  prevent  com|K*tition 
between  tlicmsclves  or  by  others  in  procurinj;  the 
franchise,  and  to  avoid  the  imposition  of  conditions 
by  the  municipal  authorities,  is  void  as  a;;ain<t 
r,in.riiiii  P*'^^'^  policy;  and  equity  will  not  compel  the 
specific  performance  of  such  a  contract,  so  as  to 
compel  one  of  the  parties  to  share  with  the  others  the  fruits 
of  their  combination :  Hycr  v.  RichmoHd  Traction  Co.,  (Circuit 
Court  of  Appeals.  Fourth  Circuit.)  80  Fed.  Rep.  839. 


An  insurance  company  cannot  be  subro(;ated  in  case  of 
loss  to  the  insured's  ri(rht  of  action  a;;ainst  one 
who  sold  him  the  insured  propert)'  through  fraudu- 
lent misrepresentations  of  its  value :  Farmers'  Fire 

Ins,  Co,  v.  Johnston ,  (Supreme  Court  of  Michigan.)  71  X.  \V. 

Rep.  1074.  

According  to  a  recent  decision  of  the  Supreme  Court  of 
I^uisiana.  the  authority  to  sue  the  state,  granted 
by  the  legislature,  includes  also  the  authority  to 
prosecute  the  suit  to  judgment,  and  the  authority 
to  keep  the  judgment  in  force  ;  and  conse<iuently 
to  revive  the  judgment  by  action  before  it  is  barred  by  pre- 
scription :  Carter  v.  State,  22  So.  Rep.  400. 

The  Court  of  Civil  Appeals  of  Texas  holds  that  a  father 

who  docs  not  permit  his  minor  son  to  use  a  gun  is  not  rcspon- 

T«rt».       ^^^  ''^  damages  for  the  act  of  the  son  in  carelcssl\* 

MNijr  and  purposely  shooting  at  and  injuring  a  com- 

''^   panion.  while  out  hunting  with  an  air-gun.  without 

his  Cither's  knowledge:  Rittery,  ThiMeaux, 41  S. 

W.  Rep.  492. 

The  purchase  of  a  toy  air-gun  by  a  father  for  his  child  is 
not  an  act  of  culpable  negligence,  since  it  Is  not  obviously  and 
intrinsically  clangerous;  and  consequently  the  lather  i«  not 
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liable  for  the  wrongful  act  of  another  boy,  who  obtains  it 
without  his  knowledge  or  consent,  and  uses  it  so  as  to  injure 
another:  Chaddock  v.  PtHtumer,  88  Mich.  225,  1891 ;  Harris 
V.  CafueroH,  81  Wis.  239.  1892. 

The  father  of  a  child,  who  is  its  natural  guardian,  has  such 

a  right  to  its  dead  body  that  he  may  maintain  an  action  against 

one  to  whom  he  entrusted  the  child  for  treatment^ 

"JrjJJJJ'      2"*^   vtho,   without    his    consent,   performed    an 
dm4  mim    autopsy  on  the  dead  body  :  Burney  v.  ChildrtH's 
HtispUai  iu   Boston,  (Supreme  Judicial  G>urt    of 
Massachusetts.)  47  N.  K.  Rep.  401. 

A  willow  may  recover  for  the  unlawful  mutilation  of  her 
deceased  husband's  body  by  an  unauthorized  autopsy  or  dis- 
section :  Larsons,  Chase, ^j  Minn.  307.  1891  ;  Foley yr. Phelps^ 
I  App.  Div.  (N.  Y.)  551,  1896;  and  a  husband  may  recover 
for  the  unlawful  dissection  of  the  body  of  his  wiie:  Anon.,  5 
Chic.  L.  News,  378,  1S71.  But  in  the  absence  of  proof  of 
fraudulent  or  malicious  motive,  neither  a  coroner,  who  has  the 
power  of  ordering  an  autopsy,  nor  the  physician  who  performs 
it  b}'  his  order,  can  be  held  liable  therefor :  Young  v.  CoUegt 
of  Physicians  &  Surgeons,  81  Md.  359,  1895. 

A  i^atron  of  a  place  of  amusement,  who  has  paid  his 
admission  fee,  and  has  not  by  his  conduct  forfeited  his  right 

pi,^^  to  remain,  is  not  bound  to  leave  on  request  of  the 
AMMMHiciit.  proprietors ;  if  he  refuses  to  leave,  they  have  no 

EitctioN  T\\^\iX  to  eject  him  ;  he  is  entitled  to  resist  ejection 
with  all  the  force  necessary  to  protect  himself;  and  if  they  do 
eject  him,  he  can  recover  damages:  Cremore  v.  Hnher^ 
(Supreme  Court  of  New  York,  Appellate  Division,  Second 
l>cp;irtmcnt.)  45  N.  Y.  Suppl.  947. 

According  to  a  recent  decision  by  Coxe,  Dist  J.,  in  the  Cir- 
cuit C«>urt  for  the  Southern  District  of  Neiv  York,  "  where 
imisir  ^^^  goods  of  a  manufacturer  have  become  popular 
compciiiiMi.  not  only  because  of  their  intrinsic  worth,  but  also 
A^vcrtwng  \jy  reason  of  the  ingenious,  attractive  and  persist- 
ent manner  in  which  they  have  been  advertised,  the  good-will 
thus  created  is  entitled  to  protection.  The  money  invested  in 
advertising  is  as  much  a  part  of  the  business  as  if  invested  in 
buildin;;s,  or  machinery,  and  a  rival  in  business  has  no  more 
right  to  use  the  one  than  the  other, — ^no  more  right  to  use  the 
niAchincry  by  which  the  goods  are  placed  on  the  market  than 
the  machinery  which  originally  created  them  : "  Miison  Co,  v. 
Poster,  80  Fed.  Rep.  .896. 
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Termination  of  Okkicf.  ;  IVntic  Okkickr  ;  Accritaxcf  of  ax 
Incompatible  Officf..  'IIh*  question  of  thtf  termination  oi'  the 
authority  of  a  public  officer  by  reaston  of  his  a<:ceptanre  of  an  in- 
compatible office,  has  recently  been  passed  upon  by  the  Supreme 
Court  of  Michigan  in  the  case  of  Attorney-Gftttral  ex  rtlatUme 
Manriami  v.  Commtm  Counai  of  City  0/  Detroit ^  70  N.  W.  Rep. 
450  (Match  19,  1897).  l^ngrcc,  mayor  of  Detroit,  having  been 
elected  governor  of  Michigan,  attempted  to  exercise  the  functions 
of  both  offices.  The  (|uestion  as  to  his  right  to  do  so  having  come 
before  the  court,  it  was  held  that  the  offices  of  mayor  of  a  city  and 
goremor  of  a  Sute  are  incompatible,  and  cannot  he  occupied  by 
one  and  the  same  person  at  the  same  time,  and  Pingree,  having 
accepted  the  office  of  governor,  the  office  of  mayor  thereby  became 
Tacant.  This  decbton  is  in  accordance  with  the  common  law  rule 
on  the  subject,  that  when  the  occupant  of  one  office  accepts  another 
incompatible  with  the  first,  he  thereby  vacates  the  first  office,  and 
his  title  thereto  li  ipso  fa€to  terminated  without  any  further  act  on 
his  port,  and  without  any  judicial  or  other  proceedings.  While  the 
fuk  ia  very,  clear,  the  application  of  it  has  been  lar  from  uniform, 
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y^nlf  due  to  tuttttory  provisioiM  and  putly  due  to  diflcieiit  Yie«» 
of  judgd  as  to  what  coratitules  inooropatiUility.  Thua,  in  New 
York,  a  retired  umy  oflker  may  act  as  Aqueduct  CouunitMoiier : 
/V<>//rv.  /}it4iMe,  111  N.  V.  367,  1890;  vhile  in  Texaa  he  flMf 
not  act  as  mayor  of  a  city :  SiaU  v.  iJeCrtts^  $3  Texas,  3S7  ( iMo). 
In  Indiana  an  ofllicer  of  volttnteen  nay  not  act  as  Auditor  of  the 
county:  Mekrinfutr  r.  SMe^  to  Ind.  103  (1M3) ;  whik  in  Iowa 
he  may  act  as  District  Attorney:  Bry^m  v.  CrMr//,  15  Iowa,  550 
(1864). 

It  is  to  be  noted  that  the  above  rule  applies  to  offices  under  the 
same  ao-ercignty  and  that,  therefoie,  the  acceptance  of  an  office 
existing  under  a  State  law,  does  not  vacate  an  office  existing  under 
a  national  law:  /Wik  v.  Ktriim^  10$  Ind.  ass  (1885)  ;  JJeFarky, 
C'«r.,  139  P.  S.  t$i  (1889).  But  if  die  incumbent  elects  to  hold 
the  latter  he  must  surrender  the  former :  Pet^e  v.  LtMtirJ^  73  Cal. 
330  (1887).  The  state  courts  will  decfaue  a  state  office  vacant 
on  the  accqitance  by  fhe  incumbent  of  a  Fedeial  office  of  the  pro- 
hibitcdcbas:  Dickswv.  Pe^^  17  III.  191  (1855);  Pt^  ▼. 
Brm»khm^  77  N.  Y,  503  (1879). 

Wills  ;  REsnAiNTS  on  AuENATioir.  In  the  case  of  Mortt  v. 
BtooJ,  71  N.  W.  68t,  Minn.  (June  8,  1897),  the  testator  fell  hia 
entire  property  to  his  wife,  "on  condition  tlMt  in  no  case  shall  she 
give  or  bequeath  one  cent  of  mid  estate  to  any  member  of  my 
Csunily  or  any  relation  of  her  own."  lliough  it  is  generally  held 
that  a  condition  in  restraint  of  alienation  to  partlcukr  classes  of 
|iersons  is  good,  the  court  said  that  such  a  condition  should  nol  be 
allowed  where  it  is  so  vexatious  as  to  pievent  any  alienatioii  for  a 
limited  time.  The  effect  of  snch  a  condition  as  the  above  wonhl 
be  to  tie  up  the  real  estate  during  the  widow's  life,  for  no  purcfaaaer 
could  safely  take  it,  when  it  mi^t  be  forfeited  at  any  time  by  the 
widow  giving  a  drink  or  other  trilling  gift  to  any  of  the  forbkldea 
persons.  And,  moreover,  if  the  estate  was  forfeited  by  her  gift  or 
deviw,  it  would  revert  to  the  testator's  heirs,  who  were  the  very 
pcrwns  he  desired  to  exclnde.  I1ie  court  therefore  held  this  con- 
dition void  as  being  inconsistent  with  the  grant  of  a  foe,  and  also 
as  being  inconsistent  with  itself.  A  provision  in  almost  the  same 
language,  **  That  my  widow  shall  not  will  to  any  of  my  blood  kin 
or  hen  any  of  the  esute,"  was  held  void,  as  inconsistent  with  the 
nature  of  the  esute,  in  Barmtuni*t  Lessee  v.  Bmiey^  a  Har.  (DeL) 
56  (1835),  and  in  Ln^ttem  v.  Bmii^ij^  3$  Beav.  36  (1865),  a 
condition  made  by  the  wife  that  if  (R),  his  wife,  or  deaoendants, 
ar(|uire  any  interest,  the  whole  estate  of  the  hnriMnd  shoold  praae, 
was  heki  void. 

The  rufe  allowing  partial  restndnto  on  alienation,  ia,  it  uMat  be 
remembered,  an  exception  to  the  general  policy  of  the  lav  and  the 
principle  of  the  above  cases  in  establishing  an  exception  to  that 
rule,  and  returning  to  the  nte  of  public  policy,  aeema  to  be  that 
such  cooditiooa  should  not  bo  pennitlod  wlMeb  thoqgh  partial,  they 
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are  unreasonable,  and  have  the  eflcct'  < 
the  market. 


Wills  ;  Kcvocatiox  nv  Surskvit.n 
Couit  of  Wisconsin  has  recently  deci 
W.  363  (May  31,  1897),  that  undci 
which  give  married  women  the  absolut 
property  by  will,  the  will  of  a  single  « 
sul«c<|uent  marriage. 

'tlie  common  law  rule  was  that  the  \ 
subaequent  marriage  and  birth  of  i»u 
standing  alone,  was  sufficient  to  revoke 
IHck.  445  (1771);  I>fift/.  ll%tf  y 
(1815).  But  the  will  of  a  woman  wa 
Forse  V.  fftmMinj:,  4  Rep.  60  (158S) 
(*h.  534  (1789).  The  rca*<on  for  thi 
cajte  of  a  man,  only  such  a  change  in  i 
the  coune  of  descent  was  held  suffict< 
rvvocation  of  his  will ;  while,  in  the  < 
by  destroying  her  right  o>'cr  her  prope: 
nature  of  her  previous  will.  Therefoi 
will,  being  unable  to  reuin  one  of  it 
iv\-oked  by  marriage.  Where,  howe 
right  to  devise  during  coverture,  by 
has  thereby  the  right  to  alter  the  previ 
*4»U^  and  that  will  is  not  revoked  by  h 
AfillamJ,  ^  Ky.  40  ( 1888). 

Following  this  ido^  that  the  comm< 

veason  for  it  ceased,  the  court,  in  th 

that  since  a  married  woman  is  now.  1 

lowered  to  will  as  freely  as  if  she  men 

the  revocation  of  her  will  should  be  th 

«  man.     In  other  States,  where  marria 

Ixyth  necessary  to  revoke  a  man*s  will, 

AVomeo's  acta,  been  held  equally  no 

will:  ATtlUry.  Phillips,^  Ik.  I.   137 

60  N.  H.  439  C1881)  ;   Wfhh  s.Jone. 

AWrrv.  S0Mthtf0nhf  55  Mich.  173  (: 

Me.   375   (1889)  ;  R^tte  \\   HM'n,i 

In  Re  Tkiltf's  Will,  79  111.  99  (18 

reason  of  the  rule  of  implied  revocati 

birth  of  issue,  in  England,  and  man 

coiirK  of  descent^  and  that  therefore 

country  that  marriage  akme,  of  a  man 

of  a  previous  will,  as  husliand  and  wifi 

but  that  where  the  marriage  did  not  a 

in  this  case,,  where  the  devisees  were  1 

riage,  and  therefore  heirs»  there  wa 

Drinciole  was  followed  in  Re  Want 
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but  in  ihv  tase  under  discusftion  the  court  said  the  question  of  in- 
hcritame  was  iininaierial,  and  laid  down  the  rule  that  marriage 
alone  was  never  siufticicnt  to  re\*oke  a  woman**  will. 

On  the  other  hand,  in  Ma<«iachusetts  though  admitting;  that  the 
bw  should  he  tmiform  9s  to  both  sexes,  the  court  held  that  the  fact 
that  it  was  wrong  alxiut  a  man^s  will,  and  re(|uii«d  both  niarriage 
and  birth  of  is^ue  to  re\'oke,  when  it  should,  on  the  princi[»le  of 
/V  TiiHer's  /I///,  {supra,)  re<|uire  only  marriage,  was  no  reason  to 
n«-\kc  it  also  wrong  alKRit  a  woman's  will ;  and  that  as  the  sUtute 
s:iid.    *'  Nothing    shall  prevent  revocation   by   implication   from 
changed  circuni»tancct.*'  that  re-enacted  the  common  law,  and 
nuide  the  marriage  of  a  wonuui  revoke  her  will,  and  the  (]Ucftion 
of  the  reasonableness  of  the  statute  could   not    be  considered: 
Suutn  V.  ifitmtmw.f,    138  Mats.   45   (1884);  BMt^ett  v.   Moore t 
141  Mass.  75  (§886).     /irown  v.    Ci*trk,   77  N.  Y,  369  (1879), 
decided   that  as  the  New  York  statute  said   that  the  will  of  an 
Mnmarrit*l  wontan  should  be  revoked  by  her  subsequent  marriage* 
the  rule  embodied  in   the  sutute  could  not  be  dispenicd  with- 
because  the  reason  on  which  it  was  established  had  ccaied,  by  » 
stilMe«|ucnt  sutute  giving  married  women  power  to  will.     But,  9^ 
tlie  reason  for  it  has  craiscd,  the  statute  is  coDftnicd  strictly,  aiKi 
held  not  to  apply  to  the  will  of  a  marrieJ  woman  who  remarries  • 
AL'Lttrney  v.  Phelan,  90  Hun,  361  (1895). 

KngUnd  and  Hennsyh-ania  have  sututes  expressly  dedaring  tb*^ 
the  marria^'e  of  a  man  or  woman  revokes  a  previoui  will  (in  IVnO' 
sylvania  only  in  proportion  to  the  interest  of  the  husband  or  wii^ 
under  the  Intestate  Act).  Some  states  have  followed  their  example r 
while  others,  without  a  direct  statute  have  inter|weted  the  reaao** 
of  the  common  law  as  in  Re  TuUer^  supra ^  that  niarriage  in  tlmi* 
count r)-  by  altering  the  coutie  of  descent  changes  a  man's  or  ^ 
woman's  ciiciimstances,  and  in  so  lar  as  it  alters  the  couise  of  di^' 
scent,  and  no  further,  operates  as  a  revocation  of  a  will.  S^^ 
Brtfum  V.  SMtrrer,  4a  Piac.  668  (Colo.  1895). 
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ThR    EI.F.MBNT5  OP  JURISPKUDENCC.      By  ThOMAS   EMSKINB   HoS'' 

ijiNO,  D.  C.  L.     8th  Edition.    New  York :  The  MncMillan  C^- 
lx>ndon  :  MacMillan  &  Co.,  Ltd.     1896. 

Holland  on  Jurispnidence  is  an  old  friend.  Studento  of  it»^ 
Eighth  Edition  will  find  the  grand  divisions  of  the  work  aibstairm' 
tially  unchanged.  Many  improvements,  however,  have  been  mad^ 
in  minor  matters.  The  five  parts  of  the  work  are  **  Law  an^ 
Rights;"  "Private  Uw;"  "Public  Uw;"  "International 
law;  ••  "The  Application  of  Uw."  "Many  references,"  aay^ 
the  author  in  his  prefiure,  "have  now  been  made  to  the  new  C\r%^ 
Code  for  Germany,  which  became  law  la^t  month.  This  grc^< 
worit,  the  result  of  twenty  yean  of  weU  directed  teboiir,  difleis  mp.' 
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terially  from  the  draft  C'otle,  to  which  allusions  will  be  fouml  in  the 
»ixth  and  seventh  editions.  Few  more  interesting  tasks  could  lie 
undertaken  than  a  comfMrison  in  detail  of  this  finished  product  of 
Teutonic  legal  science  with  the  C'ode  Civil,  which  has  so  proloundly 
aflectcd  the  legislation  of  alt  the  l^tin  Races."  the  work  has  also 
been  brought  down  to  date  (or  Itrought  up  to  date — according:  to 
one's  conception  of  the  trend  of  events)  in  resfiect  of  the  citation 
of  recent  decisions  of  importance.  On  (lage  304  we  note  /inuii-nf*  , 
V.  Saiifmen — although  when  the  book  went  to  press  that  ca.se  had 
not  yet  been  decided  by  the  t-Iouse  of  lx>rds.  .As  illaMrating  the 
subject  of  acceptance  of  o((eTs  the  author  cites  the  curious  and  now 
fiimiliar  case  of  Car/iff  v.  Cirhoiic  Smokr  Ball  Co. 

Of  the  siil»tince  of  the  work  itself  it  is  unnecessary  at  this  time 
to  speak.  It  is  so  well  known  to  students  that  it  may  be  said  to 
have  accomplished  its  own  introduction,  and  it  needs  not  that  any 
man  shotitd  perform  such  an  office  for  it.  While  Part  1.  is  an  ad- 
mirable piece  of  ex|)Osition,  the  author  is  {lerhaiiH  at  his  best  in  his 
discusKions of  I'rivate  l^w  and  of  I'ubtic  |\aw  in  I'arts  11.  and  111. 
'ilie  ftudent  can  fierform  no  more  profitable  cNcn-isc  than  to  com- 
|iare  Dr.  Holland's  treatment  of  the  subject  of  International  law  as 
contained  in  Vw\  IV.  with  the  extremely  interesting  and  suggestive 
address  on  International  Ijiw,  recently  delivered  by  Mr.  Freileric 
R.  Coudert,  liefore  the  law  students  of  the  I'niverstty  of  I'ennsyl- 
vania,  and  now  published  in  the  American  Law  Rei.istek  and 
Review  (36  N.  S.  page  353). 

Now  and  then  one  finds  a  statement  of  principle  which  could 
have  been  made  more  striking  (l)ecause  more  accurate)  by  a  some- 
what fuller  statement  than  that  which  the  author  has  accorded  it. 
This  is  the  only  critical  suggestion  which  it  seems  fair  to  make — 
apart  of  course  from  all  discussion  of  those  important  matters  of 
substance  in  regard  to  which  jurists  are  divided.  An  illustration  of 
a  case  in  which  a  statement  might  have  been  slightly  amplified  with 
advantage  appears  on  {lage  371.  The  author,  after  defining  {Kilicics 
of  insurance  against  fire  or  marine  risks  as  contracts  to  recoup  a  loss 
which  parties  may  sustain  from  [larticular  causes,  says  **  When  such 
a  loss  is  made  good  alitin*if,  the  com]»anies  are  not  liable  for  n  loss 
which  no  k>nger  exists."  He  cites  Diirrtll  \\  Tthbitts,  5  Q.  11.  1). 
560.  It  would  have  been  well,  iierhaps,  to  say  that  the  comfxinics' 
liability  ceases  only  when  the  insured  is  made  whole  t>y  the  enforce- 
ment of  a  r/c^/— as  distingiiishetl  from  the  case  in  which  he  may 
have  become  the  recipient  of  a  gratuity.  See  Burnnmt  v.  Roito- 
famHhi^  7  A  pp.  Ca.s,  333. 

'llie  student's  library,  no  matter  how  small,  should  contain  Dr. 
Holland's  book.  The  approved  method  of  studying  law  in  Eng- 
land and  in  the  United  States  has  been  for  generations  a  method 
which  called  upon  the  student  to  begin  his  work  in  the  office  of  the 
clerk  of  the  court  by  familiariiing  himself  with  the  practical  work- 
ing of  legal  remedies.  Next  in  order  it  was  thought  proper  for 
him  to  study  (still  in  a  so-called  ** practical"  way;  the  ri^kt  in 
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respect  of  which  the  remedy  existji.  He  hat  nerer  been  enooar- 
•iced  to  pitth  his  studies  farther  back,  w-ith  a  view  to  investigatii^ 
ultimate  juristic  theories  of  right  and  h'ability — lest  his  niml 
should  become  unfitted  for  the  daily  routine  of  the  lav  office.  He 
has  been  advised  not  to  study  jurisprudence  or  to  waste  his  time  with 
mere  "  theory  **»ior  the  reason,  among  othen,  that  such  study  ia 
a  thinj{  of  which  the  Civiliana  have  a  monopoly.  It  has  been  like 
the  l^rotcstant  elimiiiition  of  the  symbol  of  the  crass  from  eocleai- 
astical  arrhitecture  in  consequence  of  the  Catholic  retention  of  it. 
Fortunately  the  sttte  of  mind  which  makes  such  things  poaaible 
is  everywhere  passing  away.  The  student  now  leaim  what  a  con- 
tract  is  before  he  is  instructed  in  the  mechanics  of  an  action  of 
assumpsit.  The  next  stefi  in  educational  reform  is  to  enable  him 
to  work  out  a  theory  of  obligation  before  calling  upon  him  to  irinap 
the  common  bw  ooncefition  of  contrKt.  It  is  at  this  st^ge  of  the ' 
de\-elupment  of  legal  education  In  this  conntiy  and  in  England  that 
the  eighth  edition  of  Holland's  JurJaprudcnre  appears.  Ita  appear- 
ance is  timely.  It  deKr\ies  and  will  uaqucsUoaably  leoeive  a  henrtjr 
welcome.  G.  IK  /*. 


The  Annual  on  the  l^w  or  Rbal  Pnopirtv.  Edited  by 
Ttu;HMAN  E.  Ballard  and  Emerson  E.  Bauj^rd.  Vol.  IV. 
1895.  Ciawlbidsvilk:,  Ind. :  The  BRlhud  Publishing  Co. 
1897. 

Though  the  increising  number  of  bw  books  has  &r  overstepped 
the  limits  of  the  biw}'er's  time,  patience,  or  pocket,  the  value  of 
such  works  as  Mr.  I)allard*s  Digest  shouki  not  be  overlooked.  Real 
IVoiierty  is  of  such  pre-eminent  importance  to  the  lawyer,  that  a 
digest  devoted  solely  to  that  Inanch  of  the  bw  cannot  fiul  to  be  of 
usie  to  him. 

The  plan  of  the  compibis  is  to  annotate  and  epitomiie  all  the 
current  rase  and  statute  bw  on  real  |iroperty,  to  compare  thedecia- 
ions  and  bws  of  different  states,  and  to  repDNt  in  full  a  few  oC  the 
most  ini|iortant  cases.  'Iliere  are  thirteen  cases  so  reported  in  thia 
volume.  This  vast  material  is  fintt  divided  alphalietlcally  into  the 
main  subjects  of  real  property  bw,  and  then  subdivided  into  aec* 
tions  arruiged  so  as  to  make  each  subject  read  as  a  connected 
article. 

'II1US,  the  subject  of  .Abutting  Owners  begins  with  the  syllabua 
and  opinion  of  the  court  in  P.  Jt.  R,  v.  Mcmigfmtiy  C0,  Pass.  * 
Rr.  £>.,  167  Au  62  (1895),  theopinkm  being  divided  into  nee. 
tions  according  to  the  points  decided.  Then  fbllowt  a  brief  note 
of  the  case,  and  an  epitome  of  all  the  cases  on  Abutting  Ownen» 
decided  in  1895,  grouped  into  sections,  each  section  forming  n 
note  on  one  particular  point  of  the  subject.  Where  the  b«  nuriea 
in  different  sutes,  we  find  a  full  statement  of  the  statalorr  provi- 
sions of  all  the  sutes  or  an  abstrurt  of  such  piovbions  m»  far 
msmnce,  in  the  aitlcb  on  hnren  of  Attorney  (|§  s^V-^sO-  The 
text  of  the  book  ia  Iblbwed  by  an  index  of  ■^■£^efen4d  to  w 
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the  cases  ei>itoinixedf  and  a  complete  ind«x  of  the  four  volumes  of 
the  work. 

We  will  find  that  tome  subjects  in  this  book  are  very  conciscly 
dealt  with,  Kquity  being  dis|)08ed  of  in  three  sections,  and  Evi- 
dence in  eighteen,  while,  on  the  other  hand,  Eminent  Domain  has 
thiity-thive  sections,  including  four  fully  reported  cases.  From 
these  dr)'  statistics  may  be  gathered  the  magnitude  of  the  work  and 
the  labor  involved  in  its  preiiaration.  llie  difficulty  with  surh  an 
enormous  task  is  that  the  work  must  of  necessity  be  very  hasty,  and 
important  «|uestions  will  escape  notice,  statements  being  made 
which  would  not  lie  supported  on  further  investigation.  An  Iowa 
case  is  authority  for  the  remark  :  "  The  rule  in  Shelley's  Case  can- 
not be  invoked  to  defeat  the  intention  of  the  testator  **  (^  354). 
Though,  of  coune,  the  liett  authorities  have  alwaj-s  held  the  con- 
trary, the  editor  suflets  this  case  to  pass  without  comment,  while, 
on  the  other  hand,  such  platitudes  are  indulged  in  as  (J(  258) 
*' Vested  remainden  may  be  conveyed,**  and  three  cases  are  cited 
to  support  this  startling  proposition. 

As  a  digest  of  all  the  real  property  cases  decided  in  any  given 
year,  this  book  is  highly  satislKtory,  but  as  an  authority  on  the 
Law  of  Real  Property  to  take  the  place  of  a  good  text-book,  it 
cannot  be  relied  upon.  H.  A, 

Thp.  \e(;otiarle  iNSTRUMENTe  Ij^w.  Drawn,  Annotated  and 
Edited  by  Johx  J.  Crawford,  of  the  New  York  liar.  New 
York :  Baker,  Voorhis  A:  Co.     1897. 

This  work  is  indicative  of  a  tendency,  which  has  been  growing 
more  and  more  apparent  throughout  the  United  States,  to  bring 
the  statutory  prtnisions  of  the  several  sutes  to  as  great  a  degree  of 
uniformity  as  possible,  especially  in  the  realm  of  commercial  law. 

The  chief  (actor  in  obtaining  this  result  has  been  the  Conference 
of  Commissionen  on  Uniformity  of  Laws.  In  1895  the  (*ommis- 
sionen  took  in  hand  the  subject  of  bilb  and  notes,  and  Mr.  Craw- 
ford was  eventually  appointnl  to  draft  a  bill  covering  this  im|)Ort- 
ant  field.  The  bill  as  drawn  and  adopted  by  the  Commission  has 
lieen  enacted  by  the  Legisbtures  of  New  York,  Connecticut,  Colo- 
rado and  Florida.  In  these  states,  therefore,  Mr.  Crawford's  book 
will  be  of  the  utmost  importance,  as  it  not  only  contains  the  text 
of  the  existing  law,  but  being  fully  annotated,  with  reference  to 
the  intention  of  the  Commissioners,  it  will  materially  aid  in  the 
interpretation  of  the  act. 

This,  of  course,  it  its  primary  object  and  will  prove  its  chief 
Boufce  of  usefulnes.  As,  however,  the  work  is  largely  a  codifica- 
tion of  the  Common  Law  rules,  and,  as  the  decisions  are  cited 
wherever  the  former  law  has  been  adopted,  the  book  will  be  found 
to  contain  a  collection  of  authorities  whidi  will  be  serviceable  in 
any  sute. 

Uliile  the  greater  portion  of  the  work  done  by  such  bodies  as 
the  Confeience  of  Commissioners  consists  in  cryMalUzing  the  law 
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and  sending  it  forth  in  a  logical  and  proper  form,  so  that  it  may  be 
the  more  easily  consulted  and  readily  comprehended,  not  the  icast 
advantage  accruing  to  the  profession  and  to  the  public  at  lar^^ 
from  their  endeavors  is  to  be  found  in  the  careful  discussion  given 
to  controverted  theories  and  the  final  adoption  of  a  certain  and 
intelligent  rule.  A  single  example  of  a  much  mooted  question, 
which  has  been  definitely  settled  in  the  present  work,  will  suffice 
to  show  the  beneficial  effect  of  such  deliberations.  Take,  for 
instance,  the  subject  of  anomalous  indoisements,  upon  vdiich  the 
courts  in  different  jurisdictions  have  entertained  such  opposite 
views,  one  treating  the  writer  of  an  irregular  or  anomalous  indone- 
ment  as  a  joint  maker  of  the  note,  another  as  a  guarantor,  another 
as  an  indorKr,  and  a  fourth  as  a  second  indoiser,  while  in  England 
his  act  is  regarded  as  having  no  legal  effect. 

The  confusion  arising  from  such  a  conflict  of  authority  is  cer- 
tainly to  be  deplored.  It  has  been  done  away  with,  however,  in 
those  states  which  have  adopted  this  well  drawn  law  and  the  ably 
considered  decision  of  the  Commission  to  the  effect  that  an  irre- 
gular indoner  should,  in  reason  and  sound  law,  be  treated  as  a 
second  indoner  will  go  far,  perhaps,  to  settle  the  trend  of  opinion 
in  the  matter.  In  fact,  wherever  the  courts  have  &iled  to  agiee, 
the  different  theories  have  been  compared,  and  that  one  having 
most  to  recommend  it  adopted.  As  Mr.  Crawford's  book  gives  the 
reasoning  by  which  the  Commissionen  arrived  at  their  conclusions^ 
it  will  be  of  assistance  in  jurisdictions  where  a  given  question  is 
still  open  to  judicial  determination.  M.  L^^Jr, 

PROHATE  Reports  Annotated.     By  Frank  S.   Rice.     Vol.  I. 
New  York :  Baker,  Voorhis  &  Co.     1897. 

The  above  is  the  initial  volume  of  a  new  series  of  reports  which 
are  to  be  the  snccessois  of  the  "American  Probate  Reports." 
llieir  plan  is  stated  to  be,  to  give  in  an  annual  volume  contem* 
porancous  or  recent  decisions  of  the  courts  of  the  different  states 
u]x>n  all  matters  cognisable  in  Probate  and  Surrogate  courts,  of 
general  value  to  the  profession.  The  editors  propose  to  exclude 
all  cases  which  "carry  their  own  solution  in  the  mere  statement  of 
the  facts  that  underlie  them'*  and  to  present  only  those  "that 
embody  the  more  intricate  phases  of  probate  litigation  ; "  to  give 
di«enting  opinions  where  they  rest  upon  fine  distinctions  and  |Me- 
sent  the  coHtra  view  convincingly ;  and  to  report  all  cases 
promptly,  regardless  of  their  appearance  in  official  form.  On  the 
whole,  the  scheme  of  the  work  is  well  considered,  and,  if  properly 
carried  out,  should  result  in  a  series  of  reports  of  great  value  to 
every  lawjrer. 

but  the  present  volume  is  marred  by  some  unfortunate  defects, 
sometimes  suggestive  of  careless  proof-reading,  and  sometimes  of 
hasty  preparation  of  the  subject-matter ;  while  the  abridged  quota* 
tions  I'rom  Schouler,  I)em.  Rel.,  (P.  569, 1.  43)  and  3  Johns.  Ch. 
481  (1*.  570,  1.  4)  are  most  ambiguously  worded  and  convey  no 
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idea  of  the  statement.^  in  the  origiiial.  further,  the  annotation 
accniA  at  tinurs  unnecessarily  profuse ;  five  pages  of  fine  type  are 
devoted  to  the  l>octrine  of  Kstates  Tail,  yet  the  author  himself 
ays  (\x  II)  that  the  univental  opposition  of  courts  and  legislatures 
to  their  existence  "  renders  the  entire  subject  of  little  practical 
iin|iortaiice  '*  in  this  countr}*.  In  this  note  the  author  names  seven 
sutes  which  have  abolished  estates  tail  or  converted  them  into  fees 
simple,  but  no  mention  is  made  of  Pennsylvania,  in  which,  by  the 
Act  of  April  27,  1855,  estates  tail  were  converted  into  fees,  simple; 
though  the  case  to  which  this  note  is  ap|)ended  is  from  Pennsyl- 
vania :  Rahl^ny.  TrunJelL  35  AtK  Rep,  813  (Nov.  11,  1896). 
On  the  other  hand,  the  most  im|)ortant  topic  of  implied  trusts  is 
dis|iosed  of  in  a  note  of  only  one  page  in  length,  and  is  in  conse- 
quence very  inade(|uately  treated.  Moreo\'er,  the  editor  does  not 
distinguish  clearly  between  resulting  and  constructive  trusts :  his 
definition  is,  "  Im|)lied  trusts  arise  where  the  intent  to  create  is  a 
logical  inference  on  the  language  of  the  Instrument/*  'I*his,  of 
cotirw,  does  not  include  constructive  trusts,  where  the  intention  of 
the  parties  is  often  entirely  disregarded.  In  the  otherwise  excel- 
lent note  on  the  rule  in  Shelley's  Case,  the  editor sa}3:  "It  is 
exceedingly  doubtful  if  any  equity  court  in  this  country  would 
enforce  its  (the  Rule's)  provisions  in  an  extreme  case,  and  it  is  cer- 
tain that  it  IS  very  generally  regarded  rather  as  a  nile  of  constnic- 
tHm  than  as  a  rule  of  law ;  that  is  to  say,  its  rigors  are  abated  in 
all  insunces  when  iu  enforcement  would  contravene  the  manifest 
faitentioD  of  the  testator.**  This  broad  sUtement  will  surprise 
lawyers  in  some  jurisdictioiis ;  noubly  in  Pennsylvania,  in  the 
light  of /r^f/V/^r  v.  Yer]^^  166  Pis.  445  (1895),  and  Grimes  v. 
5liinl,  169  Pk.  74(1896). 

It  is  imlbrtuoate  that  these  blemishes  should  appear  in  a  work  on 
the  whole  so  ndnable  and  well  prepared,  and  we  hope  the  succeed- 
Iqg  voluBcs  of  the  series  will  retain  all  of  the  merits  of  the  present 
one  while  eliniwuing  iu  faults.  ^^  ^- 
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THE  PRINCIPLES  OF  THE   LAW   RELATING  TO 

CORPORATE  LIABILITY  FOR  ACTS  OF  PRO 

MOTERS. 

CHAPTER  IV. 

Ratification. 

%  I.  Oh  tketty,  roHfication  mappiicMe  in  order  to  charge  a 
ecrporatiom  for  acts  prior  to  incorporation. 

It  will  have  been  noticed,  in  discussin{^  the  cases  on  this 
subject,  that  the  courts  frequently  use  the  term  **  ratification ;  ** 
indicating  that  a  corporation  may,  by  ratifying;  a  contract  made 
by  its  promoters,  become  liable  to  perform  its  terms,  though 
the  contract  was  made  before  it  came  into  existence. 

Ratification  is  a  term  originating  in  the  law  of  agency,  which 
may  be  used  with  its  scientific  intendment,  when  saying  tliat 
the  act  of  an  agent,  or  the  act  of  one  holding  himself  out  as 
an  agent,  has  been  ratified.  It  is  *'  an  agreement  to  adopt  an 
act  performed  by  another  for  us,'*  and  is  either  express  or 
implied.'  But  that  there  may  be  a  ratification  in  a  technical 
legal  sense,  the  one  purporting  to  ratify  an  act  must  have  been 
in  existence  at  the  time  the  act  was  done,'  for  in  theory  this 
adoption  of  an  act  done  by  another  is  only  possible  becau.<ie 
the  act  was  done  on  our  behalf,  and  it  cannot  be  said  in  any 

•  BoBvicr's  Uw  Dictioiwffy. 

*  Amob  OB  CoBtnds,  * 335-36:  Chitty  00  Contracla,  p.  393. 
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true  sense  that  an  act  was  done  on  behalf  of  a  person  not 
f  if  fsse, 

A«  is  said  by  Pollock:'  *' When  a  principal  is  named  or 
described,  but  is  not  capable  of  authorizing  the  contract  so  as 
to  be  bound  by  it  at  the  time,  there  can  be  no  binding  ratifica- 
tion, for  ratification  must  be  by  an  existing  person  on  whojse 
behalf  a  contract  might  have  been  made  at  the  time.*' 

It  is  difficult  to  perceive,  tlierefore,  how  this  doctrine  of 
ngcncy  can  be  applied,  (with  any  due  regard  to  an  exact  use 
of  scientific  terms.)  in  order  to  charge  a  corporation  for  having 
knowingly  taken  the  benefit  of  a  contract  made  before  its  exis- 
tence commenced.  The  better  opinion  seems  to  coindde  uith 
this  view,  and  in  the  leading  case  of  Kclncr  v.  Btueter*  Willis, 
J.,  said  :  "  Could  the  company  become  liable  by  a  mere  ratifi- 
catiiin  ?  Clearly  nut.  Ratification  can  only  be  by  a  person 
ascertained  at  the  time  of  the  act  done,  by  a  person  in  exi.tt- 
cncc  cither  actually  or  in  contempkition  of  law,  as  in  the  cise 
of  the  assignees  of  bankrupts,  or  administrators  whose  title  for 
the  protection  of  the  estate  vests  by  relation.** 

The  cases  denying  the  applicability  of  the  doctrine  of  ratifi- 
cation arc  numerous,  and  would  seem  to  have  the  weight  of 
reason  and  authority,*  for,  under  the  circumstances,  privity  of 
contract  is  impossible. 

It  is,  nevertheless,  true  that  the  doctrine  of  ratification  has 
been  made  use  of  in  a  number  of  cases,^  and  where  it  is  em- 
ployed it  would  seem  that  the  rule  of  agency,  (that  where  a 
contract  is  ratiBed,  the  agent,  if  he  has  contracted  as  such,  is 
relieved  from  responsibility,)  is  invoked  to  discharge  the  pro- 

*ContrM:tt,«io7. 

»L.  R.  aC.  P.  175(1866). 

*  Melhado  v,  Vot\o  Alcgre  K.  R.  Co.,  9  C.  P.  503  ( 1874) ;  la  re  Bmprew 
Engineering  Co..  L.  R.  16  Ch.  Div.  i>j(  (1880);  WeAtherford  R.  R.  v. 
Granger,  24  S.  W.  795  (Texas.  1894) ;  McArthor  v.  Times  Co.,  57  N.  W. 
ai6  (Minn.  189a);  Gnnn  p.  AMoranoe  Oo.,  u  C.  R  N.  S.  694  (i86a) ; 
In  re  NorthnmberUnd  Ave.  Hotel  Co.,  33  Ch.  Div.  16  (1886). 

*  Carey  v.  Dct  Moinet  Coal  Ca,  47  N.  W.  88a  (Iowa,  1891) ;  Bmoer  v. 
Brown,  38  N.  B.  318  (Ind.  1894) ;  Buflingtou  r.  Bardon,  50  N.  W.  776 
(Wiac.  1891) ;  Sunton  v.  R.  R.  Co.,  59  Conn.  a7a  (1890) ;  Paztoa  Cattte 
Co.  V.  Bank,  ai  Neb.  6ai  (1887):  Hill  v.  Gould,  139  Mo.  106(1895). 
IMctum. 
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moter  of  pergonal  liability  on  the  contract.  Such,  at  least, 
was  the  intimation  in  IVhitury  v.  IVyman^  though  we  have 
acen  that  ordinarily  the  rule  is  otherwise.' 

In  Buffington  v.  Bardon^  the  laxity  of  thought  which  an 
adoption  of  this  theory  necessitates  is  clearly  brought  out. 
Th«it  was  an  action  by  Duffington  to  charge  the  defendants, 
as  stockholders  of  a  corporation,  upon  a  contract  which 
plaintiflT  alleged  that  he  made  with  the  company.  The  lower 
Court  instructed  the  jury  that,  before  they  could  render  a 
verdict  for  the  plaintiff,  they  must  iind  that  the  corporation 
promised  to  pay  the  plaintiff  for  his  servicer,  or  that  after  it 
was  organized  the  corporation  or  its  authorized  agents,  know- 
ing ail  the  (acts,  adopted  the  services  and  made  use  of  the 
same.  Verdict  was  rendered  for  plaintiff.  Lyon,  J.,  held* 
'*  The  bw  is  that  a  corporation  is  liable  for  its  own  acts  only 
after  it  has  a  legal  existence.  Until  that  time  no  one,  whether 
a  promoter  or  not.  can  sustain  to  the  corporation  the  relation 
of  agent.  Were  this  not  so,  we  would  have  an  agent  without 
a  principal,  which  is  an  «ibsurdity.  But  if  one  assumes  to  act 
as  agent  for  a  prospective  corporation,  and  in  form  enters  into 
a  contract  in  its  behalf,  it  is  competent  for  such  corporation, 
when  organized,  to  ratify  such  contract.  If  with  full  knowl- 
edge of  all  the  (acts,  but  not  otherwise,  the  corporation 
assumes  the  contract  and  agrees  to  pay  the  consideration,  or 
accepts  the  benefit  of  the  contract  it  will  be  bound  thereby." 

Though  the  language  of  the  lower  Court  was  referred  to  as 
being  correct,  judgment  was  reversed  on  the  ground  that  there 
was  no  evidence  which  could  have  been  submitted  to  the  jury 
tending  to  prove  a  ratification  with  knowledge  of  all  the 
facts. 

While  the  learned  judge  in  this  case  justly  characterizes  as 
absurd  the  theory  that  the  promoters  are  agents  of  the 
company,  it  would  seem  that  he  has  (alien  into  a  like  mistake 
when  he  boldly  asserts  that  the  technical  theory  of  ratification 
is  applicable  to  a  case  in  which,  as  he  admits,  there  is  no 

MoiU.S.39«(i879). 

■Ante. 

'90  N.  W.  776  (Witc.  1891). 
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relation  of  principal  and  agent  and  no  prindpal  in  exirtence 
for  whom  anyone  might  assume  to  act  as  agent 

I  2,  IVktn  dcetrim  ncogniMed^  knawUdge  ^fii^ts  a 
preirqmsUe  io  liakUity, 

Where  the  doctrine  »  employed,  however,  one  of  the  pre* 
requisites  should  be,  as  the  above  case  lays  down,  that  the 
corporation  must  have  had  knowledge  of  all  the  material  facts 
and  circumstances  of  the  transaction  which  it  is  charged  with 
having  ratified,  for  otherwise,  according  to  the  law  of  agency* 
no  ratification  is  possible.*    This  rule  is  recognised  m  the 


I  3.  OfUy  sets  wiikiH  scope  cfihi  e&rpanOe  fewen  am  ke 
ratified. 

It  is  also  laid  down  that  only  acts  within  the  scope  of  the 
corporate  powers  can  be  ratified.'  Under  the  doctrine  of 
"  special  capacities,"  according  to  which  any  act  done  without 
the  scope  of  the  powers  conferred  upon  the  corporation,  b  no 
act,  (for  there  was  no  power  with  which  to  act,)  thb  statement 
would  be  literally  true.  The  corporation  could  not  ratify  a 
transaction  which  was  beyond'  the  powera  granted,  for  it  has 
not  the  inherent  force  so  to  do.  As  a  corporate  act,  ratification 
could  not  take  place. 

But  since  ratification  is  purely  a  question  of  iact  depending  ' 
in  any  given  case  upon  the  intention  of  the  parties  as  manifested 
by  their  acts  and  words,  ratification  is  physically  possible  (if 
the  expression  may  be  permitted)  and  the  above  propoaitioQ 
must  not  be  understood  in  any  such  sense  as  that  the  act  of 
ratification  »  one  implied  by  law,  and  that  the  law  will  not 
raise  the  implication  where  the  act,  if  done  by  the  corporatioii» 
would  have  been  mtira  vires} 

■StorjoaAgcncj,  1939. 

'StAOton  V.  R.  R.,  59 Oobb.  97s  (1890). 

•Stanton  9,  R.  R..  S9  Coaa.  999  (1890);  Miuioa  P.  R.  R.  Oa..  m^ 
N.  Y.  5a 

«Oak«  V,  CattafMgM  Wstcr  Co.,  143  N.  Y.  App.  4JB  (i8»«); 
Rowud  p  PMent  Ivoty  U^  Co.,  L.  R.  38  Ch.  DIv.  156  (1888). 
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I  4.  RoHfitatWH  relates  hack. 
Ratification,  as  we  have  seen,  is  the  adoption  of  an  act 
previously  done  by  one  who  was,  in  (act,  agent  for  the  ratifier. 
or  who  assumed  to  act  as  agent  for  one  who  was  in  existence 
at  the  time.  It  follows,  therefore,  that  ratification  relates  back 
to  the  time  of  the  act,  and  the  principal  is  bound  or  acquires 
rights  as  of  that  date ; '  amnu  ratihaMs  retrafuMur,  So  the 
obligation  binding  a  corporation,  which  has  ratified  a  contract 
made  by  its  promoter,  dates  as  of  the  time  of  the  original 
agreement.'  It  is  the  adoption  of  the  old  contract,  not  the 
making  of  a  new  one. 

I  5.  WlUa  acts  canstitHte  a  ratification. 
As  to  what  constitutes  a  ratification,  it  need  only  be  said 
that  the  same  rules  apply  in  these  cases  as  in  those  where  the 
term  is  more  truly  applicable.  It  may  be  express,  or  implied 
from  carrying  out  the  terms  of  the  contract  or  acting  with 
relierence  to  it 

CHAPTER  V. 

Adoption. 

i  I.  Camctived  cfas  the  ad&pdoa  ofanM  cantract. 

Many  cases,  while  denying  that  there  can  be  in  any  exact 
sense  a  ratification,  assert  that  a  company  may  become  bound 
by  adoption.'  This  is  not  a  "  term  of  art ;  '*  there  is  no  recog- 
nized legal  principle  so-called,  and  it  m  to  a  consideration  of 

>  Kdocr  9.  Bftzler.  L.  R.  2  C.  P.  174  (i<66). 

*8Uatoa  r.  R.  R.,  59  Coaa.  vji  (1890) ;  Neglcy  r.  LindMy,  67  Ps.  si8 
(1879):  L0WV.R.R.C0..45N.  H.  370(1864). 

■Pktalmigh  r.  QniBticll,  so  S.  W.  184  (Tcnn.  189a):  Hutob  Printing 
Ooh  v.  Kittlwon,  S7  N.  W.  S33  (S.  Da.  1894) «  Schrejer  v.  Tamer  Floar- 
faig  Mills,  43  P.  719  (Oregon,  1896) ;  Wcatberfefd  R.  R.  Co.  r.  Granger, 
S4  &  W.  795  (TexM,  1894) ;  Colorado  Land  &  Water  Co.  v.  Adama 
(Coloi  1894) ;  Anpahoe  Ina.  Co.  9.  Piatt,  39  P-  584  (Colo.  1893) ;  BattcUe 
V.  COBcat  Co..  33  ^'^  W.  337  (Mo.  1887)  :  McAftbur  v.  Printing  Co.,  31 
2f.  W.  916  (Minn.  189a) ;  Pratt  v.  Odikoah  Co.,6a  N.  W.  84  ( Wnc.  1893) ; 
Mmaoa  r.  R.  R.,  103  N.  Y.  38  (1886)  ;  Burden  p.  Burden,  4  N.  Y.  Sopp. 
499  (1896);  Toncbe  v.  Metiopolitan  Co.,  6  Cban.App.  671  (1870); 
BoBuner  9.  AmcricaB  Spiral  Hinge  Co.,  81  N.  Y.  469  (1880) ;  Fa. 
Maleh  Cow  9.  Hspfood,  141  Maaa.  145  (1886). 
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what  is  meant  by  the  courts  when  they  say  that  a  coqwratioa 
may  adopt  the  contract  and  become  bound  thereby,  that  we 
must  now  proceed. 

An  examination  of  the  cases  would  seem  to  indicate  that 
the  term  has  been  used  in  two  distinct  senses.  In  some  it 
has  signified,  as  the  word  itself  denotes,  an  adoption  of  a  pre- 
viously formed  contract ;  the  assumption  by  the  corporation  of 
the  rights  and  liabilities  created  by  a  contract  made  between  a 
promoter  and  a  third  person.  In  others,  the  Court  has  shown, 
cither  expressly  or  by  implication,  that  it  meant  by  "  adopdon'* 
the  making  of  a  new  contract  with  the  same  terms  as  the  olcL 

The  former  of  these  conceptions  was  undoubtedly  in  the 
mind  of  the  Court  in  the  case  of  Rogers  v.  Land  Co} 

A  number  of  persons  holding  a  large  tract  of  land  agreed 
to  form  a  company  whose  sole  puq>ose  should  be  the  di^>osal 
of  the  land  in  question.  Each  should  contribute  his  propor- 
tion of  the  land  to  the  company,  receiving  in  return  script  to  I 
rcptcscnt  shares  in  the  company,  which  should  be  retired  au 
fast  as  the  company  disposed  of  the  land. 

When  the  company  was  created,  instead  of  paying  off  the  I 

script  it  declared  a  dividend  to  the  scriptholders.  The  suit 
was  brought  by  one  of  the  scriptholders  to  compel  the  pay- 
ment to  be  made  to  the  retirement  of  the  script. 

Vann,  J.,  held :  *'  By  accepting  title  to  the  land,  it  (the  cor* 
poration)  adopted  and  ratified  the  agreement  entered  into  by  ; 

all  its  stockholders  and  thereby  voluntarily  made  itself  a  party  j 

thereto  and  became  bound  thereby,'*  and  the  Court  thereupon  -  i 

ordered  that  the  agreement  between  the  original  owners  was  j 

binding  upon  the  company  and  that  profits  must  therefore,  be 
applied  to  retiring  the  script     See  also'  I 

When  this  is  understood,  by  "  adoption"  it  is  manificst  that  ! 

there  is  little  or  no  distinction  to  be  drawn  between  it  and 
'*  ratification  '*  as  the  latter  term  is  employed  in  this  connection. 

*  34  N.  Y.  197  ( 189a) ;  SpiUer  P.  Puis  SkAling  Rink  Oo..  7  Ch.  Div.  368 
(1878) ;  Mfttch  Co.,  62  N.  W.  84  (WIm.  1895) :  15  L«w  &  Bq.  396  (i8ss). 

*Oakct  r.  CAltar»agM  Water  Co.,  143  N.  Y.  App.  430  (1894) ;  Pnilt  k 
Oihkofth,  69  N.  W.  84  (WiM.  189s):  Gooday  r.  Colchcilcr  &  Stoor 
Vallcj  R7.  0&,  17  Bcavan,  13a  (18159);  ToodM  v.  McCiopoUtaa  Kj. 
Co.,  6  Ch.  Appw  671  ( 1870). 


CORPORATE   LIABILITY   FOR   ACTS  OF   PROMOTERS.       615 

In  their  exact  signification,  adoption  denotes  the  taking  to 
one*s  self  of  that  with  reference  to  which  there  existed  no  prior 
relation ;  ratification,  the  confirmation  of  an  act  done  without 
due  authority  on  behalf  of  an  existing  principal.  But  when 
the  term  ratification  is  made  use  of  in  a  case  in  which 
no  relationship  of  principal  and  agent  exists,  then,  according 
to  the  definitions  given,  there  is  nothing  left  whereby  to 
distinguish  the  two  processes.  Whatever  constitutes  a  ratifica- 
tion in  this  sense  constitutes  also  an  adoption,  and  the  terms 
may  be  used  as  synonymous.     See* 

This  conception  seems  to  be  open  to  the  objection  that  the 
law  of  contract  does  not  permit  of  a  stranger  substituting 
himself  for  one  of  the  original  parties  to  a  contract  except  by 
an  agreement  between  all  of  the  parties  concerned,  based  upon 
a  sufficient  consideration.  This  is  on  the  familiar  principle 
that  liabilities  cannot  generally  be  assigned.' 

Now,  if  we  suppose  a  case  in  which  the  corporation  has  so 
acted  after  coming  into  existence,  that  under  the  decisions  we 
are  discussing  a  Court  would  say  that  there  had  been  an 
adoption  of  the  contract,  would  it  not  be  a  mere  fiction 
unsupported  by  the  (acts  for  the  Court  to  imply  that  the 
minds  of  the  parties  had  met  and  agreed  upon  the  substitution 
of  the  liability  of  the  corporation  for  that  of  the  promoter  ? 

Yet  by  such  mutual  agreement  alone,  according  to  the  law 
of  contract,  can  a  substitution  of  liabilities  take  place. 

But  admitting  that  a  Court  would  be  justified  in  giving  cfTcct 
to  such  a  substitution  on  the  ground  of  an  implied  agreement 
between  the  parties  to  that  effect,  we  are  not  aided  in  under- 
standing these  decisions,  for  in  none  of  them  does  the  Court 
seem  to  base  its  result  on  the  reasoning  indicated.  Indeed, 
they  appear  to  repudiate  it,  for  such  a  substitution  is,  in  tlie 
words  of  Anson,'  "  the  rescission  by  agreement  of  one  contract 
and  the  substitution  of  a  new  one  in  which  the  same  acts  are  to 

*  Perry  r.  Uttlc  Rock  R.  R.  Co.,  44  Ark.  583  (1884) :  tichrejrvr  v.  Tiamer 
FlovriBg  Jf  ills  Co.,  4$  P.  719  (OregoD,  1896) ;  McArtbur  v.  Timet  Print- 
ii«  Co.,  51  N.  W.  ai6  (Miaa.  189a). 

*  AnoB,  Purt  III.,  ClMpter  II. 
.p.a87. 
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be  performed  by  diAeretit  parties/'  but  the  cases  under  ooo- 
sideration  all  take  the  view  that  the  contract  binding  the 
corporation  is  not  a  new  one,  but  is  the  old  agreement 
adopted,  dating  back  and  taking  eflect  as  of  the  time  of  the 
original  contract 

A  number  of  cases,  however,  expressly  rqmdiate  the  idea 
and  hold  that  there  can  be  no  adoption  of  the  original  contract 
or  liability  assumed  by  the  corporation  under  it ;  and  the  view 
may  be  considered  discredited* 

I  3.  Tkr  wuUnngtfa  new  €0ntrmct 

The  better  opinion  as  to  the  nature  of  this  so<alled 
'*  adoption  "  is,  that  it  is  the  making  of  a  new  contract  between 
the  corporation  and  the  person  with  whom  the  promoter  con- 
tracted, and  since  it  is  usually  implied  from  the  actions  of  the 
company  with  reference  to  the  promoter's  contrut,  it  is  gener- 
ally found  that  it  was  the  intention  of  the  parties  to  follow  the 
terms  of  the  original  agreement.  Hence  the  rule  laid  down 
in  the  cases,  that  adoptk>n,  is  '*  the  making  of  a  new  contract 
with  the  same  terms  as  the  old."  * 

The  distinctions  taken  between  the  theories  of  "  ratifica- 
tion." '*  adoption  "  (understood  in  its  ^rifmafiuk  significanceX 
and  **  adoption  **  (understood  as  the  making  of  a  new  contract), 
are  rather  of  theoretical  than  of  practical  importance  in  the 
majority  of  cases.  They  become  useful,  however,  wherever 
the  Statute  of  Frauds  or  of  Limitations  n  involved.  An 
example  of  this  is  the  case  of  McArthwr  v.  Jtrnn  Brimtmg  Ca' 
That  was  an  action  for  damages  for  breach  of  contract.  Pro* 
moters  of  the  company  had  employed  plaintilTin  behalf  of  the 
company  as  advertising  agent  for  the  period  of  one  year  from 
and  after  October  1st  PlaintilT  commenced  to  render  his  aefw 
ykxA  on  that  day,  though  incoqx>ration  was  not  oomplele.     He 


■Abbott  tp.  Hapgood,  190  MaM.  S48  (1889);  R.  &. On.  9. Ssgi, ^  OL 
328  ( 187a) :  Wdttra  Screw  Ca  v.  OoMky,  7s  m.  ssi  (iS^). 

*  In  re  Baiprcai  Bagiiiecriiig  Co.,  16  Ch.  Olv.  ISS  (<88o) ;  Wifbaa 
berUwd  Ave  Hotel  Cow,  33  Ch.  DIt.  li  (iflBt);  McAittersb  TlMiMii^ 
tag  Co.,  51  M.  W.  9i6  (Miiia.  1891). 

•  SI  N.  W.  ei6  (Mioa.  1891). 
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continued  in  the  same  employment  for  some  time  after  the 
company  was  formed,  but  was  discharged  within  the  year. 
All  the  officers  and  directors  knew  the  terms  of  the  contract, 
and  plaintifT  had  been  paid  accordingly,  but  no  formal  action 
had  been  taken  by  the  company,  recognizing  the  contract. 

One  of  the  grounds  of  defense  was  that  the  contract  was 
void  on  account  of  the  Statute  of  Frauds,  there  being  no 
memorandum  in  writing,  and  performance  not  being  provided 
for  vfithin  the  year. 

Mitchell,  J.,  held :  "  This  Court,  in  accordance  with  what 
we  deem  sound  reason  as  well  as  the  weight  of  authority,  han 
held  that,  while  a  corporation  is  not  bound  by  engagements 
made  on  its  behalf  by  its  promoters  before  its  organization,  it 
may,  after  its  organization,  make  such  engagements  its  own 
contracts,  .  .  .  What  is  called  adoption  in  such  cases  is,  in 
legal  effect,  the  making  of  a  contract  of  the  date  of  the  adop- 
tion, not  as  of  some  former  date."  Since  the  contract  was 
adopted,  and  since  it  was  not  made  t^  the  corporation  until 
October  i6th,  and  was  to  last  for  one  year  from  October  1st. 
according  to  the  terms  of  the  original  agreement,  it  wa.t  to  be 
performed  (as  far  as  the  corporation  was  concerned)  within  the 
year,  and  the  statute  had  therefore  no  application.    See  also* 

When  it  is  said  that  the  new  contract  is  made  with  the  same 
terms  as  the  old,  it  is  apparent  that  if  we  are  dealing  with  an 
actual  contract,  implied  from  the  circumstances  of  the  case  and 
baaed  upon  the  intention  of  the  parties,  the  statement  must  be 
taken  to  embody  the  results  reached  in  the  majority  of  cases 
and  cannot  be  understood  as  a  conclusion  of  law,  universally 
applicable.  Though  the  jury  might  find,  in  a  given  case,  that 
the  corporation  had  undertaken  m  toto,  according  to  the  terms 
of  the  promoter's  contract,  such  a  circumstance  would  be 
purdy  acddentnl. 

In  the  case  of  Standard  PrinHmg  C0,  v.  Democrat  Pub.  Ok? 


I  Ib  re  Bnpmi  Eaginccriiig  C<k,  16  Ch.  Div.  its  ( i<^) :  Howanl  r. 
FMeat  Ivofy  Mfg.  Co.,  L.  R.  38  Ch.  DIv.  156  (1888) ;  Korthamberland 
Af«.  Hotel  Cow,  S3  Ch.  Div.  16  (1886) ;  Birttellt  v.  Cement  Co.,  33  N.  W. 
317  (Mo.  1887). 

"S8  K.  W.  S38  ( WiM.  1894)* 
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suit  was  brought  by  the  latter  for  work  done  in  publishing  a 
paper  for  the  former.  The  contention  was  as  to  the  sum  due. 
PUintiflf  had  previously  done  the  work  for  former  owners  of  the 
paper  at  a  certain  price.  These  proprietors  had  formed  the 
defendant  company  and  turned  the  paper  over  to  it,  the  plaintilT 
continuing  to  do  the  work.  Nothing  was  said  as  to  the  price. 
Plaintiflf  claims  that  the  original  agreement  should  be  the 
mca«iurc  of  his  recovery.  The  Thai  Coxri  found  "  that  the 
work  was  done  upon  an  implied  promise  that  the  plaintiff 
should  be  paid  for  it  such  sum  as  it  should  be  reasonably 
worth." 

Newman,  J.»  held :  "  This  (the  original  agreement)  was  but  • 
evidence,  more  or  less  persuasive,  upon  the  question  what  was 
the  agreement  upon  which  the  work  was  done  for  the  defen- 
dant. And  it  was  a  serious  question  whether  the  Court  ought 
to  infer  a  promise  by  the  defendant  to  abide  by  the  previous 
contract  of  the  promoters  however  clearly  established." 

The  thought  that  drcumstances  may  contiadict  the  implies- 
ticin  arising  in  any  given  case  (that  the  corporation  intended  to 
contract  according  to  the  terms  of  the  promoter's  agreement,) 
was  carried  to  a  considerable  length.  In  re  Ntftikmrnberland 
AxKHut  Hoiel  Co}  Lopes,  J.,  there  said :  *'  No  doubt  the  com* 
pany.  after  it  came  into  existence,  might  have  entered  into  a  new 
contract  upon  tiie  same  terms  as  the  agreement  of  July  24, 
1 382,  and  we  are  asked  to  infer  such  a  contract  from  the 
conduct  and  transactions  of  the  company  after  it  came  into 
existence.  It  seems  to  me  impossible  to  infer  such  a  contract, 
for  it  is  clear  to  my  mind  that  the  company  never  intended  to 
make  any  new  contract,  because  they  firmly  believed  that  the 
contract  of  July  24th  was  in  existence  and  was  a  binding  valid 
contract.'* 

(  3.  Formal  requisites. 

As  in  those  cases  which  proceed  upon  the  theory  of  ratifica- 
tion, so  in  these  dealing  with  adoption,  it  is  held  that  only  acts 
with  in  the  scope  of  the  corporate  powers,  and  such  as  are  not 

'  uCb.  niv.  16(1886). 
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against  law  or  public  policy,  can  be  adopted ; '  and  that  the 
-company  must  have  had  knowledge  of  all  the  facts  before  it 
will  be  bound.' 

The  question  as  to  who  may  bind  the  company  by  adopting 
Che  contract  is  purely  one  of  agency,  to  be  decided  in  each 
case  as  it  arises,  and  is  dependent  upon  the  character  of  the 
agreement  and  the  purposes  of  the  corporation.* 

CHAPTER  VI. 

Estoppel. 

i  I.  WhiH  applicablt. 

Besides  the  theories  which  we  have  been  considering,  another 
doctrine,  that  of  estoppel,  has  at  times  been  employed  in  order 
to  charge  a  corporation  for  work  done  and  services  rendered 
in  its  Ibrmatson,  or  upon  a  contract  made  by  its  promoters. 

That  the  liability  of  the  corporation  in  such  cases  dc|>cnded 
on  estoppel  was  the  thought  of  the  Court  in  the  case  of  Grapt 
Sfigar  6r  Vinrgar  Mfg,  Co,  v.  Small}  Tliat  was  an  assumpsit 
brought  by  Small  against  the  company  on  account  of  a  balance 
due  lor  work  done  and  materials  furnished  to  the  appellant.  It 
was  shown  that  one  Sim,  acting  as  president  of  the  company 
but  before  it  was  duly  incorporated,  had  employed  plaintiHT  to 
build  and  repair  certain  **  tubs/*  the  employment  having  lasted 
till  after  incorporation.  The  defendant  asked  the  Court  to 
charge  **  that  plaintiflT  is  not  entitled  to  recover  for  the  work 
done  and  material  furnished  prior  to  the  day  on  which  the 
certificate  of  incorporation  was  filed  for  record."  This  the 
Court  refused  to  do,  and  there  being  a  verdict  for  the  plaintiff 
the  company  took  an  appeal. 

■Schfcjcr  V.  Tamer  Flouring  Mills  Co.,  43  P*  719  (Oregon.  1896); 
Slcunoa  V.  R.  R.  Co,  103  N.  Y.  58  (1886) ;  Bardcn  v.  Burden,  4  X.  Y. 
a«pp.  499  ( 1896) ;  McArthur  r.  Tince  Printing  Ca,  31  M.  W.  si6  (Minn. 

S89>)* 

*8ctaf«3rcr  r.  Milk  Ca,  4)  P.  719  (Oregon,  1896) ;  Wcetherfoftl  R.  R. 
«.  Granger,  34  8.  W.  793  (Texea,  1894) ;  Hnron  v,  Kittleson,  57  N.  W. 
j^  (8.  Diu  1894) :  Roger*  v.  ImxA  Co.,  134  N.  Y.  197  1 189a). 

•  Jf cArthof  9.  Timet  Printing  Ca,  51  N.  W.  ai6  (Minn.  1893). 

•-K»»M.395(t874). 
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The  Court,  in  affirming  the  judgment,  nid :  "  If,  after  Hm 
incorpoiation  was  complete,  the  company  accepted  the  work 
done  under  the  contract,  it  will  be  estopped,  both  in  law  and 
equity,  from  denying  its  liability  on  account  of  the  same.  la 
other  words,  the  appelbnt  will  not  be  permitted  to  aooqit  the 
work  done  and  material  furnished  by  the  plaintiff  under  a 
contract  made  prior  to  the  recording  of  the  certificate  and» 
at  the  same  time,  deny  iu  liability  under  it" 

In  Weatkitrfml^  £ie,.  R.  R.  Co.  v.  Grtmger^  the  Court,  in 
referring  to  the  corporation,  uses  the  following  language: 
**  Having  exercised  rights  and  enjoyed  benefits  secured  to  it 
by  the  terms  of  a  contract  made  fay  its  promoters  in  its  behalC 
a  corporation  should  be  estopped  to  deny  its  validity.''  See,. 
also,  to  the  same  effect : ' 

Now  it  will  be  noticed  that,  in  the  case  of  (^nr/f  C#.  V.  5k«fl'^ 
just  dted,  the  services  of  the  plaintiff  had  been  rendered  partijr 
before  but  partly  af^  complete  organisatioQ  of  the  company. 
It  had  allowed  the  pbmtiff  to  continue  making  and  repaifiiif 
its  tubs,  with  full  knowledge  that  he  was  doing  to  under  the 
impression  that  the  company  would  pay  him  mumimg  $9  tke 
terms  of  ike  eptOnfci,  not  only  for  what  he  was  now  doing 
Smi/cr  whai  kekadm^emdy  daiu.  Under  such  drcumstaiioe» 
the  doctrine  of  estoppel  might  have  a  legitiiiute  applicatkHi. 

But  it  is  submitted  that  the  bmguage  used  in  WitAafmnd 
R.  R.  Co.  V.  Grangir  (and  the  other  cases  cited)  b  too  broad, 
since  it  woukl  include  all  cases  m  which  benefits  had  aocnicd 
to  a  corporstion,  as  well  before  as  afler  it  had  come  into 
existence.  Now,  as  to  all  iiervices  rendered  or  goods  be* 
stowed  upon  a  company  before  it  is  kieoqxmled  it  would 
seem  that,  if  any  liability  arises,  it  cannot  be  baaed  upon  the 
theory  of  estoppel,  for  the  essential  elements  of  an  estoppel 
are  absent. 

The  elemento  of  an  equitable  estoppel,  by  conduct  or  in 

's4aW.795(Tc»i%i894). 

'Joy  tr.  Mnkm,  s8  Ma.  App.  55  (1887);  Umo.  R.  Rl,  4sN.  B.  jys 
(1864):  ThonpMa  00  Corp.,  i  49a 
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/«r,  are  laid  down  in  Bispham's  Equity.'  It  b  there  said, 
"  Equitable  estoppel  or  estoppel  by  conduct  has  its  foundation 
in  fraud  considered  in  its  most  general  sense."  There  must 
be  an  intentional  inducing  of  another  to  act,  with  a  full  knowl- 
edge of  all  the  tacts,  and  the  other  must  have  acted  to  his 
detriment' 

It  would  seem  impossible  to  predicate  fraud  of  a  corpora- 
tion in  respect  of  benefits  conferred  upon  it  while  in  an  inchoate 
condition,  and  before  it  had  a  legal  existence. 

Again,  though  the  cases  suggest  that  the  fraud  which 
estopped  the  corporation  from  denying  its  liability,  consists  in 
enjoying  the  benefits  which  it  knows  have  been  conferred  in 
the  expectatioa  that  they  will  be  paid  for,  we  have  seen  that 
to  constitute  an  estoppel,  the  oiie  alleging  it,  must  have  been 
induced  to  act  to  his  disadvantage  by  the  wrong  of  another, 
and  it  would  seem  to  be  a  strained  construction  of  the  doctrine, 
to  hold  that  a  corporation,  fay  merely  making  use  of  achran- 
tagcs  of  which  it  found  itself  in  possession  upon  its  biith,  had 
induced  the  conferring  of  those  advantages  upon  itself. 


PART  III. 

THE  BASIS  OF  CORPORATE  LIABIUTY  FOR 
PROMOTERS.  ACTS. 

CHAFFER  VII, 

WhIXB    the    BENBntS    HAVE    BEBX  CONFERRED  AFTER 

Incorporation. 

i  I.  Gtntnd comndtraHoms:  A  inu  tamiract pasabU. 

It  it  apparent  firom  the  foregoing  examination  of  the  cases 
that  ui  theory,  at  least,  the  courts  have  differed  widely  as  to 
the  grounds  of  corponte  liability.  It  has  been  alleged  on  the 
one  hand  and  controverted  on  the  other  that  a  company 
into  existence  burdened  with  liabilities;  the  doctrines 


*|s8s. 

iBqaHy.aMp-IV. 
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of  estoppel  and  of  ratiiication  have  been  suggested  as  theories 
upnn  which  the  corporation  might  be  charged  for  the  benefits 
receiv«:d ;  and,  finally,  it  has  been  generally  conceded  that  tlie 
company  may  assume  liability  by  a  process  of  adopttosi, 
though  as  to  the  full  effect  and  meaning  of  *'  adoption*'  thei^e 
is  i^till  some  doubt 

Whatever  the  language  used,  however,  it  Is  clear  that  iHc 
courts  have  recognized  the  equity  existing  against  a  corpor^'- 
xii  »n  in  respect  of  advantages  of  which  it  has  been  the  recspiesBC 
under  a  contract  ma<fe  fay  its  promoters.  This  equity  Is  reco^^ 
nized  in  spite  of  the  fiict  that  on  strict  principle  the  pronio^e:^ 
is  the  only  one  who  can  be  liable  on  the  original  contract,  is& 
view  of  the  non-existence  of  the  corporation  at  the  time  tbie 
contract  was  made. 

Notwithstanding  the  diversity  in  the  terminology  employe<l» 
there  is  a  manifest  uniformity  in  the  major  part  of  the  lesulC^ 
reached,  which  suggests  that  the  underlying  principles  are  tls^ 
same  in  most  of  the  cases. 

It  remains,  then,  to  consider  what  are  the  underlying  prism—* 
dplcs  referred  to,  and  how  hr  they  have  been  recognized  l^J^ 
the  cou  rts.  For  the  purposes  of  this  examination  all  the  cat^*^ 
may  be  divided  into  three  classes : 

/'»i/.  Those  in  which  the  promoters  have  contracted  for  tl»^ 
corporation  in  respect  of  something  to  be  done  for  it  after  1^ 
shall  liave  been  duly  incoiporatcd. 

SrcoNii.  Those  in  which  the  duties  to  be  performed  under  tlB^^ 
contract  commence  before,  and  continue  after,  incorporation. 

Third,  Those  in  which  the  contract  has  been  fully  pcfforaig^ 
and  the  corporation  has  received  the  benefit  before  it  w9^ 
legally  m  esst. 

In  cases  of  the  first  class  where  a  corporation  has  bee-**' 
fully  organized  and,  knowing  the  terms  of  a  contract  macS^ 
between  its  promoters  and  a  third  party,  allows  the  latter  n^' 
render  the  services  contracted  for  under  the  belief  that  tl»^ 
company  intends  to  pay  him  for  them,  wc  have  all  the  el^?^ 
mcnts  of  a  real  contract ;  a  contract  implied  in  fiKt  T\m^ 
concensus  of  opinion  of  all  reasonable  men  would  be  that  Ub^ 
company  must  have  intended  to  contract  according  to 
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terms  of  the  former  arrangement,  and  that  in  view  of  its  con- 
duct it  could  not  be  heard  to  deny  that  this  was  its  intention. 
It  is  in  such  a  case,  and  in  such  a  case  alone,  that  the  doctrine 
of  estoppel  would  be  applicable. 

i  2.  Tki  frmnoiir's  contract  a  lontinrnHg  offer  to  the  company. 

In  these  cases  we  should  expect  to  find  the  couits  acting 
on  the  h>'pothesis  of  a  true  contract  and  endeavoring  to 
enforce  an  agreement  corresponding  to  the  intention  of  the 
parties.  So  it  is  usually  held  that  a  contract  made  with  a 
promoter  constitutes  an  open  or  continuing  oAer  to  the  cor* 
ponition,  which  that  body  may  accept  upon  coming  into 
existence.*  Having  accepted  or  adopted  this  ofier  either  ex« 
pressly  or  as  is  more  generally  the  case,  by  implication,  a 
contract  b  formed  ordinarily  of  the  same  terms  as  tlie  former 
one  and  binding  upon  the  corporation. 

As  was  said  in  Pcmn  Match  Co,  v.  Hapgood:^  *'  The  power 
of  a  cofporation  to  make  contracts  can  be  exercised  in  accept- 
mg  and  adopting  proposed  contracts  made  in  its  name  and 
behalf  before  incorporation.  Such  a  contract  must  derive  its 
viulity  from  the  meeting  of  minds  when  both  parties  are  in 
existence ;  until  then  it  can  be  nothing  more  than  an  oAer  by 
one  party." 

The  thought  was  expressed  even  more  fully  in  Weaihevford 
R,  R.  Co.  V.  Granger:^  "Again,  where  the  promoters  of  a 
corporation  have  made  a  contract  in  its  behalf  to  be  performed 
after  it  is  organized,  it  may  be  deemed  a  continuing  oAcr  on  the 
part  of  the  other  party  to  the  agreement,  unless  withdrawn  by 
him,  and  may  be  accepted  and  adopted  by  the  corporation 
after  such  organization ;  and  the  exerdse  of  any  right,  incon* 
aistent  with  the  non-existence  of  such  contract,  ought  to  be 
deemed  conclusive  evidence  of  such  adoption." 

This  fiction  of  the  continuing  ofler  would  seem  to  be  justifi- 
able as  an  aid  in  giving  eflect  to  the  intention  of  the  parties. 

>  Pnat  r.  Odikodi  Co.,  6a  K.  W.  84  (  WIk.  189s)* 

•i4illaM.S45(ttt6). 

^34 8.  W.  799  (TesM%  1894). 
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That  tn  these  cases  we  are  dealing  with  true  oontnots 
seems  to  be  thoroughly  established.  In  HmMtrd  v.  BaUttt 
Ivtry  i^.  C^^  the  company,  being  duly  ofganiaed,  received 
the  transfer  of  a  leasehold  under  an  agreement  made  before 
its  existence  by  its  promoters.  It  knew  the  terma  of  the 
agreement  and  had  passed  a  resolution  undertaking  to  cany 
them  out.  It  was  argued  that,  according  to  an  eaHier  case,' 
the  terms  of  the  original  contract  were  not  binding  upon  the 
•company,  though  it  might  be  liable  to  pay  a  reasonable  aum 
for  the  use  of  the  property. 

Kay,  J.,  saki:  "  In  the  tot  place  I  must  observe  diat  the 
<|ucstioo  whether  there  was  a  contract  between  this  cempnny 
and  Mr.  Jordan  is  a  question  not  of  bw  but  of  fiict  Am  I 
bound,  because  in  one  case  the  Court  upon  cvklence  be- 
fore it  came  to  the  conclusion  as  a  matter  of  fret  that 
there  was  no  bindmg  contract,  to  hold  that  in  thia  case 
there  was  no  such  contract  ?  **  and  Judgment  waa  rendered 
lor  the  plaintiflT. 

In  Omkes  v.  CM»tmgms  WtUer  Ckf  the  praoMHetB  con- 
.  tracted  with  Oakes  that  the  company  shoukl  pay  him  Siooo 
if  he  should  render  certain  services.  After  incoqwntion  the 
president,  who  was  one  of  those  who  made  the  original 
agreement,  requested  Oakes  to  perform  the  services.  Having 
done  so.,  the  company  refused  to  pay  the  Siooa  The 
lower  Court  non-suited  plaintiflf  when  he  sued  for  the  con- 
tract price. 

The  Court,  after  suggesting  that  the  parties  could  make  a 
contract  on  the  same  terms  as  the  original  one  if  they  were  ao 
minded,  sakI :  **  Whether  this  was  tlie  uitention  and  purpoae 
of  the  president  and  of  the  defendant,  and  of  the  plaintiff,  waa 
under  the  circumstances  of  the  case  a  questk>n  of  feet  whidi 
should  have  been  submitted  to  the  jury.  Ratifaitioii  or 
adoption,  which  in  this  case  mean  the  same  thing,  is  Iqsally  « 
-question  of  intention  to  be  determmed  from  fects  and  drcvm- 
stances  as  one  of  feet,  and  the  Court  was  not  wanaoted  uadcr 

■  U  R.  j8  Ch.  Div.  156  (1888), 

•  I«  i«  NoffthaMbcitoad  Avwras  HMd  Obi,  II  €3k  Mv.  le  ( iSM). 

•i4lN.Y.A]«k4J0. 
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the  circumstances  tn  disposing^  of  the  question  as  one  of  law.** 
Judgment  was,  therefore,  reversed.     See  also* 

Snce  we  are  dealing  with  an  obligation  founded  upon  the 
intentiofl  of  the  parties,  certain  elements  must  be  present  before 
a  jury  would  be  warranted  in  finding  that  the  undertaking  had 
been  entered  into  by  the  corporation.  First  of  these  is  knowl- 
edge of  the  fiicts  and  circumstances  attending  the  rendering  of 
the  services.  This  we  have  seen  to  be  a  prerequisite,  while 
discussing  the  theories  separately,  and  the  same  reason  applies 
wherever  there  is  a  contract  implied  in  fiict,  for  it  is  impossible 
to  say  that  one  has  either  ratified  or  adopted  a  contract  or 
accepted  an  oAer,  when  he  had  knowledge  neither  of  the  one 
nor  the  other.* 

If  a  case  should  arise  in  which  benefits  were  conferred  upon 
m  covpormtion  after  due  organization  without  its  knowledge 
under  a  contract  made  prior  to  its  formation,  it  would  seem 
that  on  theory  the  only  ground  of  recovery  would  be  in  quasi- 
contract.    The  point,  however,  has  not  so  fiir  arisen. 

i  3.  What  cmutUuies  emrportOe  kmffwicdgt. 

It  will  be  necessary  in  this  connection  to  investigate  briefly 
what  is  ccmsidered  the  knowledge  of  the  corporation.  In 
Davis  Wktd  Co.  v.  Dains  Wagam  Co.?  it  was  said:  "The 
authorities  do  not  agree  whether  a  corporation  u  to  be  held 
cognizant  of  fiicts  which  have  come  to  the  knowledge  of  an 
oflker  or  director  unofficially ;  but  the  better  opinion  would 
aeero  to  be  that  if  the  officer  or  director  is  an  active  agent  of 
the  corporation  in  the  transaction  affected  by  his  knowledge, 
it  b  not  material  how  or  when  he  acquired  his  information.*' 

Taking  the  opinion  here  expressed  to  be  the  better  one,  it 

*  Rogen  r.  Land  Co..  134  N.  Y.  197  (1892) ;  Pcnn  Match  Co.  v.  Hap. 
food,  141  Maia*  14s  (t886) ;  Pratt  v,  Oshkoih  Maldi  Co.,  69  N.  W.  84 
(Wise.  189s) ;  Standafd  Printing  Co.  r.  Democtat  Pub.  Ca,  58  M.  W.  958 
(WiK.  1894)  ;  SpUkr  r.  Paha  Skating  Rink  Co.,  7  Ch.  Div.  968  (1878) ; 
Nofthnmberland  Avcnoc  Hotel  Ca»  })  Ch.  Z>iT.  16.  ( 1886). 

'SdMcycr  r.  Milla  Ca,  43  P*  7i9  (On«on,  1896) ;  Wcathcffofd  R.  R. 
V.  Ofmnger,  34  8-  W.  793  (Tcxaa»  1894) :  Hnron  Co.  v.  KitUcaoo,  57  N.  W. 
J34  (S.  Da.  1894)  :  Rogen  ».  Land  Co.,  134  N.  Y.  197  (189a). 

*so  Fed.  Rep.  699  (1884). 
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is  well  settled  that  notice  of  facts  to  individual  stockholders  or 
coiporators  is  not  notice  to  the  corporation '  of  those  (acts. 
The  same  rule  pertains  as  to  a  director.'  Notice  to  an  agent, 
however,  whose  duty  it  is  to  disclose  his  knowledge  is  notice 
to  the  company.'  The  knowledge  of  the  officers  of  a  company 
is  its  knowledge.^ 

So,  in  Rogers  v.  Lnnd  Co.^  the  corporation  had  been  formed 
by  joint  holders  of  land  under  an  agreement  among  themscK'es, 
that  the  company  should  ser\'e  a  certain  purpose,  the  owners 
becoming  officers  and  directors.  The  Court,  in  enforcing  the 
agreement,  said :  *'  The  corporation  was  charged  by  the  knowl- 
edge of  its  directors,  the  source  of  its  title,  and  the  consideration 
paid  for  the  land,  with  notice  of  the  proceedings  of  the  bond- 
holders which  led  to  its  existence,  as  well  as  their  object  in 
causing  it  to  be  organized." 

§  4.   Where  tlu  prmuotcrs  eon  tract  unmld  have  been  ultra  vires 
or  illegal  if  made  by  tlu  corporatian^  the  cotHpany  itat  Somitd. 

It  is  also  generally  said  that  only  acts  within  the  scope  of 
the  corporate  powers  and  such  as  are  not  against  law  or  public 
policy  can  be  adopted.*  In  view  of  the  fact  that  the  basis  of 
the  obligation  created  by  this  so-called  adoption  is,  as  u'C  have 
seen,  an  implied  contract,  this  statement  must  be  taken  to  mcan» 
not  that  the  jury  would  be  unjustified  in  finding  that  the  cor- 
poration had  intended  to  make  an  ultra  vires  or  illegal  contract, 
but  that  the  effect  of  such  intention  was  a  nullity,  and  that  the 
purpose  of  the  company,  however  clearly  expressed  by  words 
or  actions,  was  inoperative  to  create  a  valid  contractual  relation. 
The  same  thought  is  apparent  in  the  cases  employing  the  doc- 

>  HouMtonic  Bank  p.  Martin,  f  Met.  (Maai.)  394  (1840). 

'Cnater  v.  Tompkins  Co.  Bank,  27  P.  S.  132;  Weathcrfofd  IL  R. 
Co.  V.  Granger,  24  S.  W.  795  (Texas,  1894). 

>  Bart  V,  Bauvia  Paper  Co.,  86  111.  66  (1877). 

*  McDcnnot  v.  Harrison,  9  N.  Y.  Supp.  184  (1890) ;  Bonmer  v.  Spiral 
HinRc  Co.,  81  N.  Y.  469  ( 1880). 

» 134  N.Y.  197(1892). 

"Munnon  v.  R.  R..  103  N.  Y.  58  (1886) ;  McArthnr  r.  Timet  Printing 
Co.,  51  N.  W.  216  (Minn.  1892) ;  Schreyer  v.  Turner  Mills  Co.,  43  P.  719 
(Oregon,  1896;  ;  Bnrtlen  v.  Burden,  4  X.  Y.  Supp.  499  (1896). 
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trine  of  ratification,  and  was  noticed  under  that  head.'  Again, 
wherever  a  fonnal  action  by  the  board  of  directors,  or  other 
Govporate  officers,  is  required  by  sutute  or  the  corporate 
charter,  in  order  to  bind  the  company  if  it  were  acting  in  the 
first  instance,  a  like  fomulity  must  have  taken  place  before  the 
company  is  bound.'  The  whole  question  belongs  rather  to 
the  law  of  JKOrw  virts  acts  of  corporations  than  to  that  of 
contracts. 

Makoim  Uofdjr. 


■Se«aat^ 


*McAft]|iir  V.  Times Printiag Co.,  51 N.  W.  at6  (Minn.  1893) ;  Schnjcr 
Twn^  MU1«  Cow,  43  «*•  7»9  (Oregon,  1896). 
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The  material  for  a  complete  comparison  of  the  commeflvte^ 
rules  is  not  yet  available;  but  in  the  Introduction  to  th^ 
**  Materials  for  the  Study  of  Private  Law,**  is  contained  certain 
information  which  enables  us  to  form  an  opinion  on  some  ^^ 
the  essential  points  to  be  compared. 

Among  the  various  agencies  of  modem  commerce  (oth^^ 
than  those  resting  on  mechanical  invention)  perhaps  the  inst^^ 
tutions  of  prime  and  elemental  consequence  may  be  said  U^^ 
be  the  bank,  the  exchange,  the  insurance  system,  the  brokerag^^ 
contract,  and  the  joint-stock  corporation.    Of  the  documentary^ 
expeciients  for  bcilitating  commerce  and  utiliang  credit,  tb^^ 
leaduig  and  indispensable  types  are  the  bill  of  exchange,  tl^^' 
cheque,  and  the  bill  of  lading.     On  these  things  the  oommeroiC 
of  to-day  is  built  up,  and  from  them  flow  the  majority  of  ih^ 
relations  which  modem  commercial  law  busies  itself  in  adjusts 
ing.     Now,  the  pages  of  the  volume  before  us  demomtrate 
clearly  that,  for  over  two  hundred  years,  Japan  has  possessed 
every  one  of  these  types  of  documents,  and  has  thus  been 
familiar,  during  all  that  period,  with  the  typical  and  ordinary 
transactions  which  form  the  material  for  modem  commercial 
law.    We  shall  not  attempt  to  argue  that  Japan  anticipated 
the  Westem  natk>ns  in  the  development  of  these  ideas ;  though 
this  is  easily  demonstrable,  for  many  of  the  above  instrumen-^ 
talities,  as  to  all  others  than  the  great  commercial  communities 
of  early  modem  times.     It  is  enough  to  call  to  mind  that  these 
ideas  are  with  us  of  a  comparatively  recent  origin,  and  to  point 
out  that,  for  more  than  two  centuries,  Japan  has  made  use  of 
institutions  and  expedients  which  have  been  known  for  the 
same  length  of  time  in  but  few  districts  of  Europe. 

The  guild  of  the  bankers  was  organized  in  Osaka  about 
1660,  the  only  European  districts  having,  at  that  time,  a  real 
banking  system  being  the  commercial  towns  of  Italy.  These 
b^nk-s  in  Japan  lacked  none  of  the  essential  features  of  our 
own.  They  received  on  deposit,  honored  dieques,  UM^ed 
628 
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notes,  negotiated  bilb  of  exchange,  discounted  bills  drawn 
■gainst  merchandise,  and  acted  in  general  as  the  inter- 
mediaries for  commercial  transactions.  The  smaller  banks 
were  connected  financially  with  the  larger  ones,  just  as 
the  country  banks  are  with  those  of  American  cities  and 
the  provincial  banks  with  those  of  London.  They  sup- 
ported each  other  in  times  of  financial  embarrassment, 
performing  substantially  the  functions  of  banks  Of  to-day. 
They  had  some  sort  of  a  clearing-house  system,  the  details 
of  which  are  not  yet  clear.  In  short,  there  is  little  in  the 
Western  klea  of  a  bank  which  the  Japanese  institution  dkl 
not  have  or  could  not  easily  have  assimilated. 

Kxchanges  were  the  successors,  alike  in  Japan  and  in 
Europe,  of  markets  and  fairs.  The  Osaka  Rice  Exchange  at 
Dojima  dated  back  to  half  a  century  afber  the  Royal  Exchange 
in  London.  There  were  money  exchanges  also,  at  which 
quotations  were  obtainable  for  gold,  silver,  and  small  money. 
At  the  Rice  Exchange  were  brought  and  sold  the  rice  certifi- 
cates issued  by  the  storehouse-keepers  of  the  great  Daimj^o,  as 
wdl  as  the  rice-products  shipped  to  Osaka  and  Yedo  by  the 
fimners  themselves.  Dealing  in  futures  was  one  of  the 
dementary  notions  on  'Change  in  Japan,  and  the  Government 
seems  to  have  made  efforts,  equally  strenuous  and  only  a  little 
less  futile  than  those  in  the  West,  to  stop  gambling  in  staple 
agricultural  products.  The  sales  in  the  Exchange  were  con- 
ducted very  much  as  they  are  now ;  and  when  the  bidding 
was  opened,  there  was,  according  to  the  chronicles,  the  same 
madness  of  behavior  and  vociferous  competition  among  the 
brokers  of  two  hundred  years  ago  wlikh  characterize  thb 
scene  in  every  Exchange  to-day.  Of  options  and  the  like 
varieties  of  Exchange  transactions,  nothing  specific  is  n.-portcd 
in  these  volumes.  But  enough  is  given  to  show  that  the 
methods  of  the  Exchanges  were  highly  developed,  and  that 
closer  investigation  would  probably  reveal  all  of  the  varieties 
of  transactions  which  we  know  to-day,  or  varieties  equally 
complex  and  technical 

Of  insurance  no  details  are  as  yet  furnished  us,— only 
enough  to  indicate  that  for  the  bulk  of  the  sea  trafBc  between 
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Osaka  and  Ycdo  a  sysfeem  of  mutual  insurance  was  in  opera- 
tion (under  the  management  of  the  guilds)  for  two  hundred 
years.  Of  the  mercantile  joint-stock  corporation  it  is  not 
possible,  certainly,  to  say  that  it  existed.  Further  investip- 
tion  may  show  that  commercial  houses  like  the  Echtgo  Hoiase 
— ^where  the  name  was  borne  by  a  family  of  five  or  six 
branches  having  a  common  stock  and  a  single  profit-and-loiSt 
account — ^were  managed  on  the  prindpie  of  the  joint-sto^ 
company.  Whether  this  was  so  or  not  is  here  less  to  »«ir 
purpose ;  for  the  present  popularity  of  the  joint-stock  company 
in  Japan  and  the  vast  area  of  business  now  managed  fay  tlsis 
form  of  organization  puts  beyond  any  question  the  applioa- 
bility  of  the  new  Codes  to  Japanese  conditions.  It  is,  however, 
worth  pointing  out  that  Japan  is  in  some  respects  better  fitted 
to  comprehend  and  to  apply  with  Polity  the  modem  corporate 
idea  than  the  countries  owning  the  sway  of  English  law.  It 
has  taken  nearly  a  century  for  the  English  and  American  b^f 
and  bench  to  work  out  the  true  theory  of  a  business  partner- 
ship,— the  notion  of  the  business  is  an  entity,  a  legal  persasit 
quite  distinct  in  its  standing  from  the  individuals  who  make  it 
up.  The  true  result  has  come,  partly  through  Germany,  b«^ 
chiefly  fay  self-discovery.  Now,  in  Japan,  the  notion  of  a  busi- 
ness as  an  entity  requires  no  tflbrt  to  appreciate  and  applj^* 
In  the  idea  of  a  family  and  of  a  family  business  as  an  entity  ^ 
has  long  been  familiar  to  them.  The  unity,  the  unbroken 
continuity,  of  a  family-business  corresponds  closely  to  tls^ 
modem  notion  of  a  partnership,  and  oAers  a  congenial  fiel^ 
for  its  application  in  law. 

When  we  come  to  the  cheque,  the  bill  of  exchange,  and  th^ 
bill  of  lading,  we  find  Japan  threatening  to  depute  even  witl* 
Italy  for  priority  of  invention.  The  cheque  cannot  be  proved 
to  have  existed  in  the  commercial  transactions  of  Europe,  out^ 
side  of  Italy,  until  the  late  seventeenth  or  early  eighteentt^ 
century, — in  England,  indeed,  not  until  about  1760,  and  is* 
France  and  other  Continental  nations  not  till  176$.  In  Japaf 
we  find  the  bankers  employing  cheques  (/kn^daski-4t-^aUt)  a^ 
early  as.  say,  1650.  The  volume  twfore  us  describes  some  o^ 
the  practices  with  reference  to  them.    One  would»  perhaps* 
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not  expect  to  hear  of  *'  certified  cheques  "  in  Japan  in  these 
banks  of  the  old  regime ;  but  there  they  were.  The  indorse- 
ment was  as  necessary  in  this  cheque  as  in  our  own.  The 
dishonored  cheque  was  equally  worthless  as  a  payment  of  a 
debt.  Perhaps  the  most  startling  parallel  of  all  is  the  rule  that 
a  bank  which  receives  from  another  bank  a  cheque  drawn 
against  no  funds,  or  otherwise  iaulty,  must  return  it  to  the 
latter  bank  before  twelve  o'clock  in  order  to  reco»'er  payment. 

For  the  bill  of  exchange  there  are  even  older  traditions. 
In  Europe,  if  we  forget  the  commerce  of  the  classic  ages,  and 
go  back  only  along  the  lines  of  modem  commerce,  wc  fini! 
the  bill  of  exchange  introduced,  nobody  knows  exactly  where* 
or  exactly  by  whom,  but  certainly  used  and  developed  by  the 
Italians  of  the  twelfth  century  and  later.  In  Japan  there  is  a 
bw  of  the  next  century,  in  which  such  documents  {kafestH) 
are  regulated ;  and  in  later  times  there  are  plentiful  references 
to  them.  The  later  name  {kawase-Ugata)  covered  a  number  of 
varieties  brought  into  existence  by  the  complexities  of  com- 
meree.  We  need  not  here  cite  proofs  in  detail.  It  is 
sufficient  to  say  that  the  principle  was  perfectly  understood, 
and  that  it  was  applied  in  essentially  the  same  transactions  a.s 
at  present.  Most  worthy  of  note  is  the  fact  that  it  ser\'cd 
eflectively  to  adjust  the  equilibrium  of  trade  between  Osaka 
and  Yedo.  The  great  Daitnyo  of  the  West  in  Yedo  sold  their 
rice  in  Osaka ;  but  they  and  the  people  of  Yedo  rclk:d  on 
Osaka  for  most  of  the  staple  manufactures.  Thus  Osaka 
'  owed  Yedo  Daimyo  for  rice ;  Yedo  wholesalers  owed  Osaka 
exporters  for  manulactures ;  and  by  bills  of  exchange  an 
iuimcnsc  volume  of  exchange  was  settled  at  the  least  expense. 
This  b  only  one  indication,  but  a  most  important  one,  of  the 
comprehension  shown  in  Old  Japanese  commerce  of  the 
functions  of  the  bill  of  exchange. 

The  bill  of  lading  was  not  quite  the  same  in  form  as  ours ; 
it  purported  to  be  an  order  by  the  shipper  to  the  captiiA  to 
deHvcr*  or  a  notice  to  the  consignee  of  the  shipment,  not  a 
receipt  by  the  company  or  captain,  and  the  list  of  the  goods 
was  written  into  it,  not  contained  in  a  separate  invoice.  A  copy 
of  the  bill  of  lading,  it  seems,  was,  where  feasible,  despatched 
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by  land  route  to  the  conatgnee;  but  usually  the  bill  was 
packed  in  with  the  goods.  It  was  sometinies  made  out  in 
blank,  or.  at  least,  in  the  alternative ;  whether  it  drculatod  as 
representing  the  goods  does  not  appear.  The  art  of  slicing 
down  the  vessel's  lesponsibility  to  the  smallest  possible  coo- 
tingency  was  apparently  unknown ;  but  it  has  not  taken  long 
for  Japanese  shipping  companies  to  learn  the  value  of  these 
limiting  clauses.  The  rules  of  the  guild,  however,  provided 
for  tlie  ordinary  contingencies,  and  questions  of  average  and 
freight  were  settled  by  the  guild  rules. 

Such  were  the  fiicts  of  Japanese  commerce.  It  is  liile  to 
contend  that  Japanese  mercantile  life  of  the  last  generatioo 
was  equal  in  richness  of  development,  complexi^  of  operation, 
fertility  of  resource,  or  importance  of  undertakings  to  the 
Western  mercantile  life  of  to-day,  or  even  of  the  last  genera- 
tion. But  we  do  not  have  to  go  very  hr  back  to  reach  a 
point  where  the  comparison  is  not  so  unequal  a  one,  and  what 
we  do  find  throughout  is  that  Japanese  commerce  possessed, 
with  scarcely  an  exception,  the  fundamental  mercantile  institn* 
tions  and  expedients  with  which  Western  commercial  law  deals. 
Europe  and  America  have  for  nearly  two  bundled  years  had 
advantages  which  have  been  denied  to  Japan ;  ndtMy  they 
have  had  the  opportunity  for  a  free  exchange  of  the  new  ideas 
which  each  day  brings  forth,  an  opportunity  through  the  lack 
of  which  Japan  has  suffered  in  almost  every  department  of 
commerce,  whatever  it  may  have  gained  in  art.  But  mean- 
while Japan  has  been  in  the  possessfon  of  these  fundamental 
commercial  notions,  and,  like  the  steward  who  turned  his  <me 
talent  into  five,  this  country  has  preserved  and  developed 
these  ideas  to  as  high  a  degree  as  was  possible  under  the 
circumstances.  Greater  opportunities  for  assimilation  and 
enlargement  now  lie  before  it ;  and  it  is  kUe  to  suppose  that 
they  will  not  be  amply  utilised. 

We  have  devoted  some  space  to  elucklating  these  topics^ 
because  we  think  they  illustrate  the  whole  issue  of  Japan's 
fitness  for  the  new  Ulwb*  The  question  in  whether  we  are 
pouring  new  wine  into  old  and  worn-out  bottles  or  Into  bottles 
reasonably  fit  to  receive  it    Are  the  fimdamcntal  legal  i 
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of  the  Japanese  people  alien  or  kindred  to  the  continental 
principles  taken  as  models  ? 

What  seenis  now  clear  is  that  our  attitude  towards  Japun  is 
without  support,  when  we  assume  that  the  new  Code  brings 
in  notions  and  rules  novel  to  the  people  or  opposed  to  their 
traditions  of  commerce.  Foreign  art  (to  employ  comparison), 
indeed,  has  oAcred  to  the  Japanese  new  tools,  new  standards, 
new  canons.  Western  education  is  in  principle  thoroughly 
diflerent  from  the  received  Chinese  system.  The  railway  and 
the  steamship  were  never  before  known  there.  In  these  cases 
we  may  assert  with  truth  that  the  Western  importation  cither 
is  an  entire  novelty  or  is  radically  different  from  what  existed 
before.  But  just  as  Japanese  paper  is  turned  out  no  less 
skilfully,  merely  because  the  processes  may  now  be  carried  on 
by  steam-power  instead  of  by  hand,  so  we  have  no  cause  to 
anticipate  friction  from  putting  into  force  a  modem  commercial 
Code  in  a  nation  which  has  for  two  centuries  possessed  nearly 
every  leading  institution  and  expedient  therein  regulated.  It 
is  simply  giving  to  Japan  the  advantage  of  the  more  developed 
form  of  these  ideas  to  %vhich  the  West,  by  the  favor  of  circum- 
stances, has  been  enabkd  to  bring  them. 

IV.  The  Future  op  Extra-Territorial  Jurisdiction. 

An  acute  observer  of  French  institutions,  analyzing  the 
tendency  to  iie\'olutions  which  has  chacterizcd  that  nation, 
explains  it  as  the  consequence  of  a  powerful  rationaliztn;r 
tendency,  a  capacity  for  perceiving  that  which  is  theoretically 
right  and  for  trying  to  make  it  square  with  the  facts,  no 
matter  at  what  practical  cost  to  the  country.  This  is  j'ust  the 
opposite  of  the  Anglo-Saxon  idea.  For  a  hundred  >'ears  Eng- 
land tok:rated  electoral  corruption,  until  it  became  unbearable. 
For  nearly  a  centur>'  the  United  States  were  satisfied  to  put 
aside  the  problem  of  slavery,  until  events  forced  them  to  cut 
the  knot  with  violence.  In  international  affairs  the  Anglo- 
Saxon  spirit  is  the  guide  of  nations.  A  tM&dus-vh'ciidi, — this 
is  all  that  is  desired.  Theoretical  incongruities  and  possible 
mischances  may  be  disregarded,  if  only  to-day's  life  be  fairly 
well  regulated.     Now.   this  is   the  condition  of  Extra-terri- 
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toriatity  as  an  international  institution.     It  is  but  a  makeshifts 
It  is  liable  at  any  moment  to  (ail  to  run  smoothly.     It  is  ooly 
now  and  then  that  we  are  stirred  up  to  reflect  on  the  make 
shift  character  of  the  whole    institution  and  the  practical 
difficulties  into  which  it  is  liable  at  any  moment  to  plunge  «jia* 

As  an  insunce  of  the  complex  and  unworkable  character  o* 
the  principle  of  extra-tcrritoriality,  we  make  take  some  of  tt»^ 
incidents  of  the  latest  trial  of  consequence  (except  the  Ravenra^^- 
Chishima  Case  of  1893)  in  Yokohama. 

Take,  first,  the  holding  of  a  coroner's  inquest,  by  a  Briti^^ 
coroner  over  a  British  subject  killed  by  an  American  citizcr**- 
A  coroner,  as  Blackstone  defines  him»  *'is  ordained  .  . 
to  keep  the  peace  .  .  .  If  any«be  found  guilty  by  his  inquc-?*'^* 
r»f  murder  or  other  homicide,  he  is  to  commit  them  to  pris^r^** 
for  farther  trial  .  .  .  and  must  certify  to  the  Court  of  tB*^ 
Kind's  Bench  or  the  next  assizes.** 

Clearly,  as  Mr.  Piggott  puts  it  in  his  volume  on  "  Exti  ^  ^ 
territoriality  ,*•  "the  duties  of  the  coroner  of  inquiring  into  ^^* 
cases  of  sudden  death  .  .  .  form  an  integral  part  of  the  a^^^ 
ministration  of  the  criminal  law."    The  inquest  in  Japan    ^^ 
part,  then,  of  the  machinery  which  serves  to  discover  ar*^^ 
punish  those  over  whom  the  (in  this  case)  British  Consul^*-^' 
Courts  have  jurisdiction.     But  if  a  British  subject  is  killed  by   ^^ 
United  States  citizen,  the  British  Consular  Court  has  no  juri^^^ 
dicUon.     How,  then,  can  it  be  right  to  set  that  machinery  %^^ 
motion,  since  it  is  clear  that  in  the  end  it  must  be  to  no  pu^'''^ 
pose  ?    Doubtless,  it  will  be  said  that  in  the  beginning  tl»^^ 
cause  of  death  \%  assumed  to  be  unknown,  and  that  proccccW^^ 
ings  must  be  begun  as  of  course.    Yet  this  argument,  perhaps^  ^ 
requires  that  when  it  appears  that  the  cause  of  death  was  ^^ 
person  over  whom  British  courts  have  no  control,  the  pn^^^ 
ceedings  should  thereupon  be  terminated  with  a  venfict  t*^ 
th.it  effect.     Mr.  Piggott  believes  that  "  presumably  the  inqui— ' 
sition  may  char|;e  the  oficncc  against  either  a  native  or  ^^ 
foroi;;ncr  [of  another  nation].*'     But  there  is  another  passiij;^ 
in  Mr.  Pi;jj;oit's  book  which  seem?;  to  contradict  this  conclu-' 
sion.     "The  peculiar  nature."   lie  says,  at  p.  94,   ''of  thi^ 
jurisdiction  [of  each  treaty  power  oxxr  its  own  subjects]  mus^ 
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not  be  lost  sight  of.  In  no  sense  does  the  foreign  so>'eretgn 
act  as  a  protector  of  the  rights  of  his  subjects,  he  merely 
enlbrccs  their  duties.  *  May  it  not,  then,  be  argued  that  the 
moment  a  foreign  Inquest  assumes  to  declare  a  verdict  of.  say, 
wilful  murder  against  the  subject  of  another  foreign  Power, 
the  coroner  and  his  men  cease  to  perform  the  function  of  en- 
forcing the  duties  of  their  nationals,  and  undertake  that  of 
protecting  thdr  rights,  this  latter  according  to  Mr.  Piggott,  a 
function  which  they  do  not  possess  ?  It  is  not  intended  to 
express  a  final  opinion  on  the  subject ;  but  merely  to  indicate 
that  there  is  something  to  be  said  for  both  views,  and  that  it  is 
fortunate  that  the  doctrine  of  extra-territorial  jurisdiction  has 
not  >'et  been  strained  at  all  its  weak  points. 

Perhaps  the  weakest  feature  of  it  is  the  obstructions  which 
it  places  in  the  way  of  adequate  judicial  investigations.  In  the 
summoning  of  witnesses  and  the  extraction  of  testimony, 
cxtra-territoriality  leaves  justice  bound  as  with  ropes  and  help- 
less to  attain  its  ends.  In  cases  like  the  one  just  stated,  the 
greatest  opportunities  exist  for  obstruction  and  error.  It  was 
without  the  power  of  the  American  Consular  Court  to  enforce 
the  attendance  of  any  witnesses  not  citizens  of  the  United 
Slates.  It  is  true  that  by  the  Orders  in  Council,  the  judge  of 
the  British  Consular  Court  is  empowered  to  order  the  examin- 
ation of  Britbh  witnesses  on  application  of  a  foreign  court. 
But  it  is  obvious  that  the  ordering  of  such  an  examination  is 
within  the  discretion  of  the  British  judge,  and  cannot  be 
•compelled  by  the  foreign  court.  Apart  from  this  act,  a 
foreign  court  is  powerless  either  to  compel  the  attendance  of 
witnesses  who  are  subjects  of  other  nations  or  to  pre\'ent 
them  from  refusing  to  answer  whenever  the  question  is  not  to 
their  liking.  The  only  method  of  compubion  in  such  cases  is 
a  commitment  for  contempt,  and  this  power  is  given  to  a 
foreign  court  only  over  its  own  nationals.  In  such  a  case  it 
IS  quite  within  the  bounds  of  possibility  that  the  non-compel- 
lable witnesses  may  stand  by  and  see  an  accused  person  suficr 
wrongly  or  a  crime  go  unproved,  if  it  suits  their  interests  to 
do  so ;  or  they  may  bargain  with  the  accused's  rq>re5cntative 
4md  agree  to  go  on  the  stand  on  condition  of  being  asked 


to 


636  THE  ADMIKISTRATION  OP  JUSTICE  IN  JAPAN. 

certain  clasies  of  questions  only.     We  do  not  believe  >^       ^ 
that  national  prejudice  will  ever  lead  to  such  dire  ^^^^t.^. 
experience  teaches  that  we  must  be  prepared  for  the  ****^^/\tk 
In  the  judgment  in  the  Hetherington  Case  in  Yokot»^^^^  ijCk 
1892,  it  was  suggested  that  those  who  suppressed  evi<^^^   f^^ 
this  way  were  to  be  regarded  as  accessories  to  crins^'     %^w^ 
whatever  their  position  might  be  morally,  it  is  clear  t^"*^  ^^^^^ 
arc  legally  guilty  of  no  offence,  since  the  law  of  the  tii-^  ^-^^^^ 

extends  only  to  its  own  nationals,  and  the  lefractory 
are  held  to  no  sort  of  responsibility  to  that  court,  if  ic^ 
any. 

And  if  such  persons  do  consent  to  go  upon  the  stai^^ 
security  is  there  for  their  testimony?  Certainly  thcrv  ^ ^^ 
them  no  danger  of  the  pains  and  penalties  of  peijury,  *f!^ 
nimbus  of  extra-territoriality  is  ever  with  them,  and  th^ 
criminal  responsibility  for  lalse  testimony  exists  only  wliei^ 
they  are  standing  in  the  court  of  their  own  nation.  i|  j^ 
difficult  to  see  how  fiilse  testimony  given  by  Japanese  q» 
Italian  subjects  in  a  United  States  Consular  Court  could  be 
the  cause  of  an  hour's  detention  of  those  witnesses,  richly  «, 
they  might  deserve  it  This  is  one  of  the  features  of  extrm-terrj* 
toritlity,  that  wrong-doing  is  licensed  to  flourish  unchecked.. 
If  IS  only  to  be  wondered  that  opportunity  does  not  oftener 
occur  to  demonstrate  this  practically.  Analogus  to  difficulties 
r»f  thin  sort  in  the  obstruction  to  the  procurement  of  material 
cv'iilcnce.  The  card  and  the  pistol,  for  example,  which  figured 
ill  the  Hethcrington  trial,  passed  through  the  hands  of  at  least 
one  set  of  officials  who  were  not  bound  to  produce  them  in 
the  Counsular  Court  when  the  time  came;  and  if  the  case  had 
lKi-n  a  little  different,  the  number  might  have  been  greater^ 
Where  faithful  and  impartial  officers  are  concerned,  no  miv 
carriage  can  arise.  But  it  is  apparent  that  there  would  here 
y^c  ample  opportunity  for  conduct  which  would  seriously 
obstruct  the  course  of  justice.  Illustrations  have  been  taken 
from  the  Hethcrington  Case  of  1892.  But  the  moral  applies. 
t<>  the  whole  mass  of  controversies  arising  in  our  Treaty  Ports,. 
It  is  a  matter  which  affects  all  the  Treaty  Powers  alike! 
Perhaps  it  adds  especial  complications  to  American  jufispral 
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dence,  because  it  ini'olves  questions  of  constitutional  guaran- 
tees ;  but  on  the  whole  this  is  no  more  serious  a  tangle  than 
that  to  which  the  British  Statute-book  and  British  Colonial 
administration  are  liable.  There  can  hardly  be  two  opinions 
ai  to  the  makeshift  character  of  the  whole  institution.  We 
can  only  hope  that  it  will  have  p.i.H.sed  away  from  Jtipan  before 
any  event  occurs  to  strain  it  to  tiie  breaking  point  and  involve 
us  in  inextricable  consequences. 

The  question  naturally  arises,  Why  should  we  not  agree  to 
the  abolition  of  extra-territorial  jurisdiction  in  Japan  ?  What 
circumstances  should  restram  us  from  acceding  to  the  demands 
for  abolition  which  Japan  formally  made  by  its  Commissioner, 
at  Berne,  in  September,  1892,  at  the  Session  of  the  Institute 
of  International  Law  ? 

The  practical  ground  for  the  establishment  and  maintenance 
of  the  system  of  extra-territorial  jurisdiction  was  concisely 
expressed  by  Secretary  Fish,  in  1 87 1 ,  when  he  wrote  to  Minister 
De  Song :  "  All  that  has  been  sought  by  the  Christian  Powers 
is  to  withdraw  their  subjects  from  the  operation  of  such  laws 
as  ccMiflict  with  our  ideas  of  civilization  and  humanity,  and  to 
keep  the  power  of  trying  and  punishing  in  the  hands  of  their 
own  representatives.'*  This  is  the  whole  basis  of  extra-territorial 
jurisdiction  in  Japan.  The  diplomatic  documents  of  the  times, 
in  which  the  epithets  '*  semi-barbarous,**  **  semi-enlightened," 
**  despotism,*'  and  the  like,  are  freely  used,  indicate  clearly  the 
nature  of  the  dominant  conception.  Epithets  such  as  these 
never  had  any  foundation  in  fact.  The  right  of  Japanese  culture 
to  recdve  in  the  fullest  degree  the  title  of  a  civilization  i»  still 
to  a  certain  class  of  people  an  impassable  potts  asimomm,  but 
it  is  open  to  a  demonstration  as  easy  and  as  various  as  is  the 
Pythagorean  proposition.  All  that  could  serve,  forty  years 
ago,  as  the  basis  of  a  claim  of  extra-territorial  jurisdiction,  was 
the  undoubted  presence  of  a  feudal  framework  in  the  govern- 
ment of  the  country.  Even  this  never  seemed  a  sufficient 
basts  to  Townscnd  Harris,  the  negotiator  of  the  treaty.  He 
declared  that  the  claim  was  *'  against  his  conscience ;  "  and  the 
then  Secrctafy  of  State  (Marcy)  regarded  it  as  an  unjust  imer- 
feffcoce  with  the  municipal  laws  of  a  country.    But  thii  frame- 
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work  of  feudalism  disappeared  many  years  ago.  Japan  haiX 
long  since  outgrown  it ;  and  it  fell  away»  amid  the  cannon— 
smoke  of  1868,  like  a  rotten  scaffold  which  has  been  left  abouK 
a  completed  mansion  and  finally  falls  at  a  tremor  of  the  eardi. 
With  it  disappeared  the  outward  disfiguring  incidents  of  a. 
feudal  state  of  society.  It  may  be  safely  said  that  there  is 
little  more  left  of  feudalism  to-day  in  Japan  than  there  is  iim 
Germany.  As  for  the  inner  substance— the  degree  of  refine— 
mcnt  to  which  the  art  of  living  has  been  carried,  the  private 
anil  public  virtues  of  the  people— it  is  inexcusably  invidioui» 
tor  us  to  assume  to  judge  them  in  any  other  spirit  than  that  ifm 
which  we  would  criticise  Italy,  France,  or  any  other  political, 
equal  of  Europe.  Let  anyone  come  to  Japan  in  the  spirit  of  aa. 
learner,  and  he  will  find  that  it  has  lessons  of  life  even  for  selP-- 
contained  America. 

The  exasperating  thought  to  the  sensitive  Japanese  {awM- 
that  is  eveiy  Japanese,  when  the  national  honor  is  touched)^ 
i»  that,  while  the  bonds  of  exterritoriality  are  fiist  about  hi^ 
country,  other  nations  whose  irregular  and  irresponsible  justice 
constantly  calls  for  diplomatic  intervention,  are  endowed  by  aim 
accident  of  birth  (so  to  speak),  with  an  autonomy  which  som^ 
of  these  very  offenders  join  in  denying  to  Japan.    When  th^* 
Japanese  subject  glances  over  our  diplomatic  history  and  reads 
the  incidents  of  the  Virginms  in  Cuba,  of  Van  Bokkelen  in  Haytl, 
of  Wheelock  in  Venezuela  (to  name  no  others),  and  realizes 
that  every  one  of  these  States  is  as  much  beyond  his  own  ti» 
international  rights  as  it  is  behind  in  much  that  makes  for' 
civilization,  it  is  no  wonder  that  he  regards  Treaty  Revision  a» 
first  and  foremost  a  question  of  redeeming  the  national  honor* 
He  need  not  claim  that  justice  is  administered  in  his  country 
in  any  manner  that  could  be  compared  to  that  of  any  nation 
of  the  earth.     Certainly,  he  could  not  say  that  the  British  or 
American  resident  could  find  everything  here  that  he  would 
meet  in  his  own  courts.    There  are  certain  features  of  hi» 
justice  which  an  Anglo-Saxon  cannot  expect  to  find  anywhere 
duplicated.     Qiiai  kammes^  M  umtftOug,  and  the  rule  applies 
to  nations  also.    But  the  writer  b  free  to  say  (knowing  some- 
thing of  Japanese  courts  and  not  veiy  much  of  European)  that 
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he  would  as  willingly  be  tried  in  a  Japanese  court  as  in  that  of 
any  Continental  nation— and  more  willingly  in  some  respects. 

To  give  an  instance,  the  penalties  (especially  the  fines)  of  the 
Japanese  Criminal  Code  are  considerably  lighter,  strange  as  it 
may  seem  to  some,  than  in  our  own  country.  This  was  recently 
well  illustrated  by  the  action  of  the  British  representatii'c  in 
Japan,  when  be  gave  assent  to  the  new  Game  R^ulations  and 
promulgated  a  Britiiih  draft ;  for  the  penalties  of  the'  Japanese 
ordinance  reached  a  maximum  of  from  twenty  to  fifty  dollars 
(Mexican),  while  those  of  the  British  Order  reached  from  fifty 
lo  one  hundred,  with  the  added  alternative  of  a  term  of  im- 
prisonment In  general  practice,  too,  the  Japanese  courts 
seem  to  run  to  much  lighter  terms  of  imprisonment.  Again, 
the  foreigner  is  everywhere  here  treated  with  much  more  con- 
Mderation  than  in  continental  Europe— for  reasons  which  cannot 
hcie  be  explained ;  and  a  foreigner  may  count  on  mote  courtesy 
in  a  Japanese  tribunal  dian  the  average  commoner  could  look 
for  on  the  Continent 

After  all,  what  is  it  that  goes  to  make  a  proper  admintstra- 
tkxi  of  Justice  ?  Is  it  good  laws  ?  Then  most  emphatically 
there  is  justice  here ;  for  Japan  has  laws  equal  to  the  best  in 
Europe.  They  are  the  product  of  a  concert  between  the  best 
foreign  and  native  experts,  and  have  been  two  decades  in  pre- 
paring. Is  it  competent  judicial  officials?  There  are  now 
some  1350  in  all,  nearly  half  of  them  trained  in  Western  taw; 
organised  into  courts  on  a  most  approved  plan ;  stationed  in 
every  province  and  county  of  the  Empire ;  and  comparing 
more  than  fiivoribly  with  Englbh  and  French  courts  in  the 
despatch  oi  business.  Many  of  them  lack  experience,  but 
that  is  a  defect  which  time  b  every  day  curing,  and  is  cer- 
tainly not  to  be  emphasized.  Is  it  that  the  nation  must  ha\-e 
certain  fundamental  notions  of  law  and  justice  ?  Then  it  can 
be  demonstrated  that  Japan  b  one  of  the  most  law-abiding 
nations  in  the  work! ;  that  it  possesses  a  legal  and  judicial 
history  dating  back,  at  least,  to  the  days  of  Charkmagne ; 
that  such  institutions  as  banks  and  exchanges,  with  their 
accompanrnients  of  cheques,  bank-notes,  bills  of  exchange,  and 
**  ftituresy"  have  been  familiar  for  two  hundred  years  in  Japan ; 
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that  the  judictary  of  the  last  two  centuries  developed  their 
precedents  in  a  manner  diflering  little  in  spirit  from  that  of 
the  judi*es  of  England ;  and  that  a  system  of  procedure  and 
of  substantive  rights  was  then  worked  out,  containing  in 
essence  all  the  titles  of  European  law,  and  corresponding  in 
general  trend  to  Continental  rules.  Mr.  Blaine,  ui  iSSi.in 
language  which  there  could  have  been  no  evidence  to  jusd^, 
predicated  of  this  people  '*  an  utter  incompatibility  c»f  habits  of 
thought  on  all  legal  and  moral  questions,"  which,  with  other 
things.  **  made  it  impossible  to  trust  Uie  perMxis,  the  property, 
and  the  lives  of  our  own  people  to  such  a  jurisdictioa.**  Of 
this  it  can  only  be  said  that  a  more  crud  libel  was  never 
penned  in  our  diplomatic  history.  So  gross  a  misconception 
can  be  compared  only  to  some  of  the  ignorant  notions  of  the 
United  States  that  lodged  in  many  British  heads  for  decades 
after  the  Revolution.  But  time  has  brought  its  revenges. 
"All  that  has  been  sought,"  said  Mr.  Fish,  in  the  passage 
above  quoted,  "  is  to  withdraw  their  subjects  from  the  opera- 
tion of  such  laws  as  conflict  with  our  ideas  of  justice  and 
humanity.**  Yet  one  year  ago,  twenty-one  years  after  this 
sentence  was  penned,  an  accused  murderer,  Carstens,  arraigned 
in  a  Yokohama  tribunal,  demanded  that  he  should  be  tried  in 
a  Japanese  court,  not  in  the  German  Consular  Court,  disclaim- 
ing his  German  nationality  for  the  specific  reason  that  he  could 
hope  under  the  Japanese  Code,  but  not  under  the  German,  for 
a  certain  diminution  of  penalty  on  the  ground  of  extenuating 
circumstances.  Thus,  in  1892,  we  are  presented  witii  the 
spectacle  of  a  subject  of  a  leading  Western  Power  **  seeking  to 
withdraw  '*  himself  "  from  the  operation  of  a  law  "  of  his  <ywn 
State  because  the  corresponding  law  of  Japan  is  less  "  in  con- 
flict with  his  ideas  of  justice  and  humanity." 

It  is  time  that  we  recognized  for  Japan  the  validity  of  the 
honorable  principle  enunciated  by  Secretary  Marcy  nearly 
forty  years  ago,  during  a  diplomatic  incident  with  Austria : 
"The  system  of  proceedings  in  criminal  cases  in  the  Austrian 
Government  has  undoubtedly,  as  is  the  cue  m  moat  other 
absolute  countries,  many  harsh  features,  and  is  deficient  in 
many  safeguards  which  our  laws  provkfe  for  the  security  of 
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the  accused.  But  it  is  not  within  the  competence  of  one  inde- 
pendent Power  to  reform  the  jurisprudence  of  others,  nor  has 
•t  the  right  to  regard  as  an  injury  the  application  of  the  judicial 
system  and  established  modes  of  proceeding  in  forei^^n  coun- 
tries to  its  citizens  when  (airly  brought  under  their  operation. 
Alt  we  can  ask  of  Austria  ...  is  that  she  should  i>ive 
American  citizens  the  full  and  fair  benefit  of  her  system,  5uch 
as  it  is.  .  .  .  She  cannot  be  asked  to  modify  her  mode  of 
proceedings  to  suit  our  views,  or  to  extend  to  our  citi^en^  all 
the  advantages  which  her  subjects  would  have  under  our 
better  and  more  humane  system  of  criminal  jurisprudence/' 

If  this  is  good  law  for  Austria,  it  is  even  better  law  for 
Japan ;  for  the  legal  system  of  Japan  to-day  is  probably  mtich 
better  than  was  that  of  Austria  forty  years  ago.  On  the 
principle  here  set  forth,  Japan  can  surely  claim  that  the  long- 
aCanding  indictment  against  her  be  quashed  without  dcUy, 
and  that  her  judicial  autonomy  be  once  more  restored  as 
nothing  leas  than  justice. 

JWtBWtHBni  UBIfWHCy, 

Chicsga 
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M  Markio  by  Dbcisions  seusctbd  prom  the  Advako^ 
Reports. 


The  Court  of  Appeal  of  Kngland  has  recently  decided,  tH^^ 

a  solicitor  employed  by  a  client  in  regard  to  hUt  claim  agaifs^^ 

AM«nM       *  ^^^^^  person  has  no  implied  authority,  bcfo«"*' 

m4  CNMt,    action  is  brought,  to  eflbct  a  compromise  of  tl»^ 

c^mpfmmim   claim,  there  being  no  ditflerence  between  the  ca^^ 

**a22ii**    ^^  *  solicitor  who  appears  for  a  party  in  an  actio>s*» 

and  one  who  acts  for  a  person  whete  no  action    i^ 

as  yet  in  existence:  Maeauley  v.  /V/47,  [1897I  3  Q.  Bw  122. 

The  Supreme  Court  of  Michigan  has  lately  held,  that  und^^ 
the  statute  of  that  state,  (How.  Ann.  Sut.  Mich,  i  3582.)  whicrt* 

gives  turnpike  companies  a  right  to  collect  toli^ 
T«ii  itMtf*     ^***"  persons  traveling  on  their  roads  in  vchiclcr^ 

drawn  by  animals,  a  turnpike  company  has  t%o 
right  to  charge  for  the  use  of  its  road,  by  persons  uain^ 
bicycles:  Mwfin  v.  DttroU  &  E,  Plank  Rifod  Co.,  71  N.  AV^«^ 
Rqx  1108. 

This  case  follows  WiilMms  v.  Eliis,  $  Q.  B.  D.  17$,  l880« 
and  rejects  Gdgcr  v.  Turmfikt  A'uffr/,  167  Pa.  583,  189$* 
where  the  Supreme  Court  of  Pennsylvania  prescribed  tlva^ 
a  bicycle  should  be  charged  toll,  **  according  to  the  number^ 
of  wheels  and  horses  drawing  the  same.** 

An  ordinance  requiring  e^ttxy  person  who  uses  a  bicycle  t^ 
ring  an  alarm  bell  upon  ap|>roaching  any  and  all  crossings  9^ 

cross   walks,  enacted   in  pursuance  of  statutory 
^ppraMh*    authority  to  regulate  the  riding  of  bicycles,  is  noC^ 

as  a  matter  of  law,  unreasonable :  City  tf  Emppri^ 
V.  WagHcr^  (Court  of  Appeals  of  Kansas,  Southern  Dqsarr^ 
mcnt,  C.  D..)  49  Pac.  Rep.  701. 

In  Nanmam  v.   Weidmait^  37  Atl.  Rep.  863,  the  Supreme 

Court  of  Pennsylvania  recently  ruled  that  a  devise  of  land  tc 

ctoffitim,      *   religious  association    in  trust    to  devote  th^ 

DtviM  for    income  to  keeping  the  testator's  iamily  lot  in  tli^ 

^^^JJU^***     meeting  house  grai'cyard  in  order,  and  to  distribut^^ 

B«rML«c,    the  balance  in  amounts  specifically  limited,   xrm 

MiMtoM      home  or  foreign  missions,  and  the  residue  amon^ 

the  ncx:dy  poor  of  the  vidnity,  as  the  trustees  and  their* 

successors  might  think  best,  created  a  valid  trust  for  charitable 

uses,  and  not  a  perpetuity. 
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School  directors  may  not  permit  the  use  of  school  buildingn 
for  sectarian  rcli);ious  meetings,  nor  for  the  hold- 
ing of  public  lyccums,  nor  for  any  purposes  other 
than  those  recognized  as  school  purposes :  Btttder 
V.  Streaduh,  (Supreme  Court  of  Pennsylvania.)  37 
Atl.  Rep.  853.  _ 

A  constitutional  amendment  may  become  a  law,  though 
the  legislature  made  no  joint  resolution  for- 
mally declaring  that  it  should  be  submitted 
to  the  people,  and  though  it  was  not  printed 
upon  each  ticket  upon  the  kKillots  voted  in  the  general  election : 
Siatc  V.  Htrrkd^  (Supreme  Court  of  South  Dakota,)  72  N.  W. 

iiq».  93.  

The  Supreme  Court  of  Minnesota  has  declared  unconstitu- 
tional an  act  (Gen.  Stat  Minn.  1894,  |  7926,)  which  requires 
the  governor  to  appoint  members  of  the  state 
board  of  pharmacy  from  among  a  certain  number 
of  pharmacists  elected  by  the  state  pharmaceutical 
association,  on  the  ground  that  it  creates  an  unau- 
thorized limitation  upon  the  appointing  power:  State  y.  Griffin^ 
72  N.  W.  Rep.  117. 

The  Supreme  Court  of  Rhode  Island  has  lately  decided  that 
the  stitutc  of  that  state,  (Pub.  Laws  R.  I.  1882-5,  c.  298,) 
fl  jMiBimmiiB  which  provides  for  the  administration  of  the 
estate  of  one  who  has  been  absent  and  *'  not 
heard  from,  directly  or  indirectly,  for  the  term 
of  seven  years,*'  as  if  he  were  dead,  violates 
Art.  I.,  f  10,  of  the  state  constitution,  and  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States,  provid- 
ing that  no  person  shall  be  deprived  of  property  without  due 
process  of  law:  Carr  v.  BrowH,  38  Atl.  Rep.  9. 

The  Sttpreme  Judicial  Court  of  Maine  has  recently  held 
unconstitutional  the  statute  of  1895,  c.  70,  |  li,  amending 
firtirthn  Rev.  Stat  Me.  c  6,  |  205,  which  required  the 
TasSfliM  owner  of  land  sold  for  non-payment  of  taxes  to 
deposit  with  the  clerk  of  court  the  amount  of  all  taxes, 
interests  and  costs  accrued  up  to  that  time,  before  he  should 
be  permitted  to  contest  the  validity  of  the  tax  or  sale,  on  the 
ground  that  it  infringed  upon  the  constitutional  rights  of  the 
dtixcn  not  to  be  deprived  of  his  property,  but  by  the  judg- 
ment of  his  peers,  or  by  the  law  of  the  land,  to  have  remedy 
by  due  course  of  law  for  any  injury  done  to  his  property,  and 
to  have  right  and  justice  administered  to  him  freely  and  without 
sale:  Brttmfttw,  Dat4s,  37  Atl.  Rep.  864. 
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A  State  may  lawfully  compel  its  counties  and  cities  to 
indemnify  against  losses  of  property  arising  from  mobs  and 
UaMiny  tor  "^^  Within  their  limits,  independently  of  any 
Daa«f«  misconduct  or  negligence  on  the  part  of  such  dty 
by  M«b  ^f  county  to  which  the  loss  can  be  attributed; 
and  a  statute  imposing  such  liability  is  therefore  constitu- 
tional: PfHHa.  Co.  V.  Chicago^  (Circuit  Court,  N.  D.  Illinois,) 
8i  Fed.  Rep.  317. 

The  Court  of  Appeals  of  Kentucky,  in  Schtmtt  v.  MUckiU^ 
41  S.  W.  Rep.  939,  has  recently  had  occasion  to  pass  upon 
OrpTrtUM,   ^   number  of  questions  in  regard   to  voting  at 
EtocttoM,     corporation  elections. 

JIJJJJJ;^         It  holds  (I)  That  the  stock   of  a   decedent 
belongs  to  and  may  be  voted  by  his  personal 
representatives,  until  there  has  been  a  settlement  and  division 
of  his  estate ;  that  one  of  several  executors  may  vote  stock 
belonging  to  the  estate,  in  the  absence  of  his  co-executors, 
and  that  a  proxy  given  by  one  of  the  absent  executors  b 
revoked  by  the  vote  of  the  one  who  is  present ;  and  that  the 
provision  in  such  a  proxy  that  it  shall  remain  in  force  until 
revoked  by  the  grantor  in  a  certain  way  does  not  prevent  its  re- 
vocation by  the  co-executor ;  (2)  That  under  the  constitutional 
provision  for  cumulative  voting, (Const.  Ky.  |  207,) 
*"^JJJ^    it  is  no  objection  to  the  validity  of  an  election  that 
the  stockholders  did  not  vote  cumulatively,  when  it 
docs  not  appear  that  any  of  them  claimed  the  right  to  do  so ; 
(3)  That  one  who  holds  stock  as  executor  may  be  elected  a 
director  of  a  corporation  ;  (4)  That  the  lact  that  a 
full  board  of  directors  is  not  elected  at  an  election 
because  one  of  the  candidates  is  ineligible,  does  not  authoriae 
the  old  board  to  hold  over ;  those  who  are  duly  elected  con- 
stitute the  board  and  have  power  to  fill  the  vacancy ;  and  (5) 
That  notice  to  stockholders  of  the  (act  that  one  for  whom 
they  vote  as  a  director  is  not  a  stockholder  does  not  authorise 
the  ignoring  of  thdr  votes,  so  as  to  give  the  election  to  a  can- 
didate who  has  a  minority  of  the  votes  cast,  unless  it  clearly 
appears  that  they  knew  that  that  fact  amounted  to  a  disquall- 
lication. 

A  vendor's  promise  to  compensate  the  officers  of  a  private 
corporation  for  services  in  its  promotion  and  organization,  and 
^^  procuring  the  sale  of  his  land  to  it,  which  has 
•ito«  not  been  rescinded,  is  not  necessarily  illegal  by 
*^  reason  of  the  antagonistic  relations  involved  and 
the  special  opportunities  afforded  for  fraud,  no  actual  fraud 
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having  been  disclosed :  Dexter  v.  McCUUan^  (Supreme  Court 
of  Alabama,)  22  So.  Rep.  461. 

The  sale  of  the  entire  property  of  a  corporation  will  not  be 
enjoined  at  the  instance  of  a  single  stockholder,  in  the  absence 
Rigiito  •!  of  unfairness,  fraud,  or,  oppression,  when  the  s;ile 
jiMfcb*Mtr  was  authorized  by  a  vote  of  more  than  clc\cn 
hundred  out  of  one  thousand  three  hundred  and  fifty  shares  : 
Pcabody  v.  Westerly  Waierwcrks^  (Supreme  Court  of  Rhode 
Island,)  37  Atl.  Rep.  807. 

An  action  for  money  had  and  received  will  not  lie  at  the 

suit  of  a  corporation  to  recover  a  sum  received  by  a  former 

Mraciw*,     director  as  a  bribe  for   resigning   his   office  and 

PraM  procuring  the  delivery  of  the  control  of  the  cor- 
poration to  the  briber  for  fraudulent  purposes;  the  only 
remedy  of  the  corporation  in  such  a  case  is  an  action  to 
recover  damages  for  the  fraud  practiced  upon  it  by  the  direc- 
tors: McQure  V.  Law,  Supreme  Court  Appellate  Division 
First  Department,  46  N.  Y.  Suppl.  775;  McQure  v.  Trask^ 
46  N.  Y.  Suppl.  780. 

When  a  stock  broker  has  converted  securities  belonging  to- 
his  customers,  by  pledging  them  to  third  parties,  the  fact  that 
eiwtiMisi  the  customers  receive  from  the  pledgees  whatever 
^■■■iiw  proceeds  of  the  securities  remain  after  satisf>'ing 
the  pledge  does  not  constitute  such  an  election  of  remedies 
as  to  debar  them  from  pursuing  the  broker  for  the  rest  of  their 
loss:  In  re  PiersoH*s  Estate^  (Supreme  Court  of  New  York, 
Appellate  Division,  Third  Department,)  46  N.  Y.  Suppl.  557. 

The  Supreme  Court  of  Missouri  has  lately  decided,  that 
under  the  election  law  of  that  state,  April  18.  1893,  (Laws 
1893,  p.  164,)  which  provides  that  **  any  elector 
who  declares  under  oath  to  the  judges  of  election 
having  charge  of  the  ballots  that  he  cannot  rend 
or  write,  or  that  by  reason  of  physical  disability 
he  Is  unable  to  mark  his  ballot,  may  declare  his  choice  of 
candidates  to  the  judges,  having  charge  of  the  ballots,  who, 
tn  the  presence  of  the  elector,  shall  prepare  the  ballot  for 
voting.  .  .  .  Provided,  however,  that  the  provisions  of  this 
section  shall  not  be  construed  to  allow  any  judge  or  judges  of 
any  election  to  enter  a  booth  for  the  purpose  of  assisting  any 
elector  in  preparing  his  ballot.  Such  judges,  after  reading  to 
the  elector  the  contents  of  the  ballot  shall  without  leaving 
their  respective  positions  prepare  such  ballot  as  the  elector 
may  dictate/'  a  ballot  is  not  vitiated  by  the  fact  that  the 
juc^cs  aasistod  in  preparing  it  without  the  preliminaiy  oath 
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required  by  statute,  or  by  the  fact  that  they  went  into  a  booth, 
in  violation  of  the  statute,  to  assist  in  preparing  the  ballot  : 
Hope  V.  Fltmige,  41  S.  W.  Rep.  1002. 

Rarcby,  C  J.,  and  Mac&rlane  and  Robinson,  JJ.,  dissented. 

When  a  cross  outside  the  circle  in  a  ballot  appears  to  have 
been  made  intentionally  with  a  pendl,  while  a  cross  within  th^ 
circle  was  made  with  the  official  stamp,  it  is  to  b^ 
presumed  that  the  cross  outside  the  dicle  wa^ 
made  as  an    identifying   mark,  and    the  ballot 
should  not  be  counted ;  but  when  an  imperfect  cross  is  mad^ 
at  the  right  of  the  name  of  a  certain  candidate,  and  may  have 
been  made  for  the  purpose  of  voting  for  the  candidate  for  the 
same  office  on  another  ticket,  without  accomplishing  tha& 
purpose,  the  ballot  should  be  counted,  though  the  mark  wa» 
intentionally  made ;  and  ballots  defaced  by  ink  blots  should 
not  be  n^ected,  when  the  blotting  seems  to  be  not  intentkMiaU 
but  accidental,  and  due  chiefly  to  the  use  of  poor  paper  for 
the  ballots:  Ckurtk  v.   WMer,  (Supreme  Court  of  South 
Dakota,)  72  N.  W.  Rep.  101. 

Under  the  election  law  of  New  York,  (Laws.  N.  Y.  1896. 
c.  909.)  a  ballot  on  whkh  Uie  cross-mark  ts  placed  before  the 
name  of  a  candidate,  but  not  in  the  **  voting  q>ace,'*  is  not 
valid,  and  should  not  be  counted :  Fecpii  v.  Cwmtmm  Cmuial 
€f  City  of  Ebmra,  (Supreme  Court  of  New  York,  Appellate 
Division,  Third  Department,)  46  N.  Y.  Suppl.  701. 

The  cross-mark  on  a  ballot  need  not  be  perfect,  but  it  must 
be  in  the  proper  place ;  and  under  Election  Law  N.  Y.  f  io$, 
as  amended  by  Laws  1896.  c  909,  which  provides  that  the 
cros!<-mark  shall  he  made  '*  before  **  the  name  of  each  cand- 
date  for  whom  the  voter  wishes  to  vote,  a  ballot  will  not  be 
counted  for  an  office  if  no  cross  is  placed  before  any  name 
printed  thereon  for  that  office,  though  one  is  pbced  after  one 
of  the  names  printed  in  the  space  provkied  for  voting  for  a 
person  whose  name  may  be  written  in  the  blank  space  left  for 
that  purpose,  no  name,  however,  being  written  therein :  BtofU 
V.  Mckrer,  (Supreme  Court  of  New  York,  Appellate  DivisMa, 
Second  Department,)  46  N.  Y.  SuppL  898. 

On  the  principle  that  "  Ra  ^tm  ioquitMr*'  the  escape  of 

BiMtrie      electricity  from  a  street  railway,  resulting  in  the 

yjl^y*     fright  and  injury  of  a  horse  being  driven  on  a 

Bftrrtrtcitr.    public  street,  creates  a  presumption  of  negligence 

N«tugmM    in  the  operation  of  the  railway:  TretUm  Aus.  By* 

Co,  V.  Cooper,  (Court  of  Errors  and  Appeals  of  New  Jersey,) 

37  Atl.  Rep.  730. 
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The  Supreme  Court  of  Rhode  Is(and  has  lately  decided 

that  a  bill  in  which  all  the  complainants  seek  as  taxpayers  to 

e^Mity.      enjoin  the  defendant  municipality  from  purchasing 

the  plant  of  a  waterworks  company  joined  as  a 

defendant,  and  in  which  one  complainant  further 

seeks  as  a  stockholder  of  the  company  to  enjoin 

the  sale  on  the  ground  of  inadequacy  of  price,  is  multiiarious  : 

PeaMy  v.  Westerly  Water  Works,  37  Atl.  Rep.  807. 

The  Court  of  Appeal  of  England  has  recently  held,  affirm- 
in;;  t!ic  deci$k>n  of  Stirling,  J.,  ([1897]  I  Q.  B.  440.)  tliat 
rmifii.      when  a  grantor  who  has  no  title  purports  by  deed 
DMtf  fraai     to  convey  to  A.  a  piece  of  land  for  life,  with  re- 
.-?**?^L     maindcrs  over,  and  A.  enters  upon  the  land  under 
ftf^iitti—  •!  ^he  deed,  and  afterwards  acquires  a  good  title  by 
t¥amh9      possession  against  the  true  owner,  A.  and   his 
*'^"*"      privies  are  estopped,  as  against  the  remainderman, 
from  disputing  the  validity  of  the  deed :  Daitam  v.  Fitig^rald^ 
[1897]  2  Ch.  U^,  

The  Flatchcraft  Insurance  Manual,  with  the  mortuar\* 
tables  therein  contained,  »  admissible  to  prove 
the  expectancy  of  life  of  one  deceased,  it  being 
•■  ■-»  shown  that  it  is  a  standard  authority  among  in- 
surers :  Missami,  K.  &  T,  Ry,  Co,  ef  Texas  v.  Ransom,  (Court 
oTQvil  Appeals  of  Texas,)  41  S.  W.  Rep.  826. 

The  Supreme  Court  of  Alabama  holds,  that  the  federal 
P,i^        courts  do  not  have  exclusive  jurisdictton  of  the 
oflense  of  obtaining  money  under  the  false  pre- 
tense of  being  a  pension  agent,  but  that  one  who 
fiilsely  pretends  to  be  such  is  puntsluiblc  umlcr 
f  381 1  of  the  Code  of  1886,  defining  the  offense  of  obtaining 
money  under  false  pretenses:  Pearee  v.  State,  22  So.  Rep.  502. 

The  Court  of  Appeal  of  England  has  recently  decided  that 
a  right  to  fish,  created  by  a  deed  conveying  '*  the  exclusive 
right  of  fishing  *'  in  a  certain  river,  with  a  provi.so 
that  ''the  right  of  fishing  hereby  granted  shall 
only  extend  to  iair  rod  and  line  angling,  and  to 
netting  lor  the  sole  purpose  of  procuring  fish- 
baits,**  was  not  a  mere  license  to  fish,  but  a  right 
to  catch  fish  and  carry  them  away ;  that  it  was  therefore  a. 
frofii  a  preadre  and  an  incorporeal  hereditament;  that  the 
grantee  had  a  right  of  action  against  any  one  who  wrongfully 
did  any  ad  by  which  the  enjoyment  of  the  rights  given  to 
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him  by  the  deed  was  prejudicially  aflected ;  and  that  therefore 
he  could  maintain  an  action  against  one  who  wrongfully  dis- 
charged certain  sediment  into  the  stream,  thus  driving  away 
the  fish  and  injuring  the  breeding :  Fli^[trald  v.  FirhmUt^ 
[1897]  2  Q.  B.  96. 
A  common  fishing  line,  fiistened  to  an  object  on  the  bank 
and  extending  into  the  water,  with  one  hook 
thereon,  is  not  a  "set  line:'*  Siait  v.  Sievtiu, 
(Supreme  Court  of  Vermont,)  38  AtL  Rep.  80. 

Under  Penal  Code  Wash,  f  63,  which  provides  that  every 
person  who  shall  falsely  make  ..."  any  record,  deed,  will, 
codicil,  bond,  writing  obligatory,  promissory  note 
for  money  or  property,  receipt  for  property,  power 
of  attorney,  certificate  of  a  justice  of  the  peace  or  other  public 
officer,  auditor's  warrant,  treasury  note,  county  order,  accept- 
ance or  indorsement  of  any  bill  of  exchange,  promissory  note, 
draft  or  order,  or  assignment  of  any  bond,  writing  obligatory, 
or  promissory  note  for  money  or  property,  or  any  other 
instrument  in  writing,  .  .  .  shall  be  deemed  guilty  of  forgery;*' 
a  mere  account,  which  creates  no  obligation,  and  is  of  itself 
neither  an  evidoice  of  debt  nor  of  title,  is  not  the  subject  of 
forgery:  Siaie  v.  Htmton^  (Supreme  Court  of  Washington,) 
49  Pac.  Rep.  493.  

Under  a  sUtule  (Rev.  Stat  Tex.  1895,  Art.  252.)  which 
provides  that  no  "current  wages  for  personal  services  shall 
OMwtohacirt,  ^^^  ^  Subject  to  garnishment,'*  past-due  wages 
eacMptiMi.  lefl  in  the  employer's  hands  because  of  inability  to 
watM  collect  them  are  exempt,  but  not  past-due  wages 
voluntarily  left  with  the  employer.  These  cease  to  be  current 
wages :  DaMson  v.  F.  H,  Legtfnan  Chair  C0.,  (Court  of  Civil 
Appeals  of  Texas,)  41  S.  W.  Rep.  824. 

The  Grcuit  Court  of  Appeals  for  the  Second  Grcuit.  m 
HurlbHt  V.   TuntHn,  81    Fed.  Rep.  208,  affirming  76  Fed. 

ocMrai      ^^'  ^*^*         ^^^^  *^**  *  "**'*  deficiency  of  five 

Avwagv*     oi"  ^ven  ten  tons  below  the  customary  and  prob* 

snort       ably  adequate  supply  of  coal  for  a  contemplated 

^Mutylrt    ^^y^Z^  ^^'^  ^^  make  the  ship  an  insurer  against 

Skip,        damages,  so  as  to  exempt  the  cargo  from  a  gen- 

^•rt^M      eral  average  charge  in  respect  of  damages  not 

S^m     ^"^  '®  ^^  deficiency ;  but  that  a  steamship  which 

fails  to  ukc  the  customary  supply  of  coal  for  a 

voyage  must  be  pitsumed  to  voluntarily  assume  the  risk  of 

putting  into  a  port  of  refuge  to  complete  her  supply;  and 
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she  will  therefore  be  chargeable  with  the  expenses  of  the 
port  of  refuge,  even  if,  as  it  turns  out,  she  would  have  been 
obliged,  because  of  delays  from  adverse  storms,  to  seek  such 
port  for  a  further  supply  had  she  started  with  the  usual 
quantity.  

The  Supreme  G>urt  of  Ohio  has  adopted  the  prevalent  rule 

that  death  caused  by  accidental  drowning  is  death  '*  through 

external,  violent,  and  accidental  means,**  within 

the  meaning  of  the  stipulation  of  an  accident 

policy    which    insures    against    death    by  such 

means:    United  States  Mut  Ace,  Assn,  v.  Hubbell,  47  N.  E. 

Rep.  544- 

There  is  **  a  total  loss "  of  an  insured  building  when  the 

p,^        only  portions  of  it  left  unimpaired  are  the  founda- 

imaraaM.     tions  and  a  part  of  a  wall  w^hich  cannot  be  utilized 

T«M  Lm«     ^  a  1^35  expense  than  if  built  anew ;  O'Kee/e  v. 

Liverpcoit  L,  &  G,  Ins.  Co.^  (Supreme   Court  of  Missouri, 

Division  No.  3,)  41  S.  W.  Rep.  922. 

The  Supreme  Court  of  New  York,  Appellate   Division, 
Fourth  Department,  affirming  Lawrence  v.  Schacfer,  42  N.  Y. 
u,^.^      Suppl.  992,  1897.  (36  Am.  L.  Reg.  N.  S.  202,) 
PMicy,       holds  that  a  stipulation  in  a  Lloyd*s   insurance 
■•*•        policy  executed  by  one  of  the  underwriters  for 
himself,  and  as  attorney  in  fact  for  the  others,  that  no  action 
to  enforce  the  provisions  of  the  policy  shall  be  brought  except 
against  said  attorney  who  is  designated  to  represent  alt  the 
underwriters,  and  that  each  will  abide  the  result  of  that  action, 
is  valid,  and  precludes  separate  actions  against  the  several 
underwriters  until  their  liability  has  been  fixed  on  the  action 
against  the  attorney :  Lawrence  v.  Sefiacfer^  46  N.  Y.  Suppl.  719. 
In  a  case  recently  heard  by  Collins,  J.,  of  the  Queen's  Bench 
Division,  a  ship,  insured  under  a  policy  covering  war  risks, 
was  captured  by  a  cruiser  belonging  to  one  of  two 
belligerent  governments,  while  canning  contra- 
^^1^^  ^     band  of  war  destined  for  the  other.    The  shipowners 
ymmk,       thereupon  gave  the  underwriters  notice  of  aban- 
Taitf  Lm«     donment,  which  was  refused ;  and  shortly  after- 
wards they  began  an  action  on  the  policy.     The  prize  court 
decreed  the  vessel  to  be  lawful  prize,  but  the  war  bcin^  thcr 
at  an  end,  did  not  confiscate  her,  but  ordered  that  she  b 
returned  to  her  owners.     At  the  trial  of  the  action  on  th 
policy,  the  court  reserved  for  further  consideration  the  poii 
as  to  the  effect  of  the  restoration ;   but  came  finally  to  X\ 
conclusion  that  as  it  was  after  the  bringing  of  the  action,  it  di 
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not  disentitle  the  owners  to  recover  as  for  a  total  loss :  Rm^^^ 
V.  London  AssHranct  Corporaiiom^  [1897]  2  Q.  B.  135. 

The  (governor  of  a  state  has  the  power  to  revoke  hb  warrant 

for  the  surrender  of  an  alleged  fugitive  from  justice  at  an^ 

i«tor»tat«     ^'"^^  before  he  is  taken  out  of  the  state ;  and  if,  im 

iicMitiMi,     a  habeas  corpus  proceeding  in  behalf  of  the  allcgecS 

wmii?     fujli^ive,  it  a|)pears  that  the  warrant   has  bcei» 

revoked,  he  must  be  discharged.     The  grountl^ 

of  the  revocation  cannot  be  inquired  into :   Siatt  v.   Toolc^ 

(Supreme  Court  of  Minnesota.)  72  N.  W.  Rep.  53. 

An  action  may  be  brought  in  respect  of  an  act  committed 

without  the  jurisdiction  of  the  forum,  if  the  act  is  wrongful 

j»Hj<ictt— .   ^^^    there    and    in    the    country   where   it  is 

T«H         committed ;  but  the  act  need  not  be  the  subject 

*^"J*"**  •■  of  civil  proceedings  in  the  foreign  country ;  a  libel 

Cmm^t*      which  would  ground  a  criminal  prosecution  there 

Lt^H        may  be  the  subject  of  an  action  for  damages  in 

the  forum:  Machado  v.  Pontes^  (G>urt  of  Appeal  of  England,) 

[1897J  2  Q.  B.  23«.      

A  mere  unexecuted  intent  to  remove,  laithout  any  attempt 
to  carry  it  into  eflect,  is  not  an  attempt  to  remove  in  any  sense 
\juMmA  mu  ^^  ^^^  term,  and  will  not  justify  the  landlord  in  dis- 
T«Miit.  training  under  a  covenant  in  a  lease  authorizing 
DutfM»  immediate  distress  for  the  balance  of  rent  for  the 
term  upon  either  removal  or  attempted  removal :  KictH  v. 
J/cFar/afid,  (Superior  Court  of  Pennsylvania,)  5  I*^.  Super. 
Ct.  no.  

The  Court  of  Appeal  of  England  has  recently  hekl,  that 
when  the  publication  of  a  libel  is  admitted,  the  pUintifl*  should 
Ubrt.  ^^^  ^  allowed  to  in.spect  a  document  which  the 
imiiKtiaii«i  defendant  admits  is  in  his  possession,  but  claims 
DMMMMto  jQ  jjg  merely  the  original  contribution,  as  published 
by  him.  The  plaintiff  has  no  right  to  thus  compel  disclosure 
of  the  author  of  the  libel :  //opv  v.  Brask,  [1897]  2  Q.  B.  188. 

Kckcwich.  J.,  of  the  Chancery  Division  of  the  Supreme 
Court  of  judicature  of  England,  has  laid  down  the  prindpl^ 
LishtandAir.  ^^*^^  ""y  ®"*''  ^^''^  '*  '"  ^^*  present  enjoyment  of 
pii»i«crapiMr.  an  acccss  of  light  to  his  premises  for  a  special  or 
•■•^•^JJ***  extraordinary  puqiose,  such  as  Uiking  photo- 
graphs, may  have  an  injunction  against  inter- 
ference with  that  access  of  light,  irrespective  of  the  length  of 
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time  he  has  enjoyed  it,  provided  that  his  enjoyment  be  prior 
to  the  interference:  lutsants  v.  ArtisHc  l^ciogra^kic  Co.^ 
(1897]  2  Ch.  214. 

This  case  overrules  Lanfratuhi  v.  Matkcnsie^  4  L.  R.  Eq. 
431.  1867,  where  an  injunction  was  refused  a  firm  of  silk 
merchants  against  the  erection  of  a  buildin{;  which  would 
interfere  with  the  Ii(;ht  coming  to  their  windows,  causing  a 
glare  which  was  wholly  unsuited  for  the  pur|K>se  of  sampling 
raw  silk*.  In  the  present  case  the  interference  was  also  by 
producing  a  glaring  light  unfitted  for  photographic  purposes. 
The  principle  here  announced  seems  also  founded  on  better 
reason  than  that  in  Lindscy  v.  First  Natl,  Bk,,  115  N.  C.  553, 
1 894*  where  it  was  held  that  the  lessees  of  the  second  story 
•of  a  building  for  tlie  purpose-  of  taking  photographs  had  no 
right  of  action  against  one  who  erected  a  building  upon  the 
adjoining  lot  and  obstructed  their  windows,  though  their  lessor 
owned  the  adjoining  strip  of  land  upon  which  the  wall  was 
erected. 

When,  by  contract,  the  parties  buy  lots  of  dif!crent  values, 

•each  paying  one  hundred   dollars,  and   the   lot  each  pur- 

chaser  is  to   receive   is   determined   by  drawing 

from  a  box  a  card  with  the  description  of  the 

lot  upon  it,  the  transaction  is  a  lottery :  Panlk  v.  Jasper  Lami 

C^.,  (Supreme  Court  of  Alabama,)  22  So.  Rep.  495. 


■»ir 


Barr,  District  Judge  of  the  Circuit  Court  for  the  District  of 

Kentucky,  has  rendered  a  very  important  decision  in  reference 

^_^_         to  the  right  of  the  postoffice  authorities  to  seize 

VfuirStUfB,  "'^^  matter  under  what  is  known  as  a  fraud  order. 

p^mwn^     He  holds,  (i)  That  the  act  of  Congress  of  March 

^2^2[J**     2,  1895,  authorizing  the  postmaster  general,  on  a 

,        determination  upon  evidence  satisCictory  t<i  him 

that  a  person  or  company  is  using  the  mails  for  the  puqK>sc  of 

conducting  a  lottery  or  other  fraudulent  scheme,  to  order  a 

postmaster  to  return  to  the  senders  all  mail  received  at  his 

ollioc  directed  to  such  person  or  company,  or  his  or  its  agents 

or  fepresentatives,  is  within  the  powers  of  Congress  to  prescribe 

what  matter  shall  be  excluded  from  the  mails;  but  that  the 

postmaster  general  has  no  power  to  order  such  mail  matter  to 

be  sem  to  the  dead-letter  oflice,  without  regard  to  whether 

such  matter  is  or  is  not  non-mailable  ;  (2^  That  the  refusal  of 

She  postmaster  to  deliver  mail  matter  addressed  to  a  private 


'  I 
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pcTKHi.  a  citizen  of  the  United  Sutes,  and  the  return  ^^^^ 
mail  to  the  senders,  or  to  the  dead-letter  oflfice,  without  ^^^ 
to  whether  it  is  non-mailable.  though  done  in  pursuant     woi 
executive  order  of  the  |K>stmastcr  general,  on  a  ^^^^'^^'^^sing 
by  him  that  the  person  to  whom  such  mail  is  addressed  ^^J^^f^ 
the  mails  for  unlawful  purposes,  is  a  violation  of  ll>«^  Vniin'* 
amendment  to  the  constitution,  securing  the  people    ^^[^^ 
unreasonable  seizures  of  thdr  papers  and  effects ;  and  C3^^,|. 
the  circuit  court  has  jurisdiction  to  grant  an  injunction  ^"^^^^en 
ing  a  postmaster  from  withholding  mail  matter  from  3-  ^i^^ 
to  whom  it  is  directed,  under  an  order  of  the  P<>^^^*^oi»^ 
general  which  was  beyond   the  scope  of  his  consti*-** 
authority:  Ncaverv,  McCUcsiuf,  81  Fed.  Repi  472. 


The  Court  of  Appeals  of  Maryland  has  recently  ^'^Z^rch 

that  a  pastor  rightfully  instructing  a  doorkeeper  of  a    ^Zjt^  for 

niBrtir  ■■<    ***  admit  only  such  as  have  tickets  is  ^^'^^turr'y 

swvMt.      injuries  resulting  from   the   use  of  unnc^^^^j^o 

^jJ*JV*      force  by  the  doorkeeper  in  preventing  ''•^^^  be 
LtaMHy  for    ^^  ^^  ticket  from  entering ;  but  he  will  ^TL^-cin^ 

Acto«i       liable  for  the  act  of  the  doorkeeper  in  ^^'^^^gitcr 

••^•^  a  police  officer  to  arrest  one  who  seeks  t^^  ^ 
without  a  ticket,  on  the  ground  of  a  false  arrest,  aif  ^^^^^^ 
doorkeeper  in  so  doing  does  not  act  within  the  'C^'^'^Ol 
scope  of  his  authority :  Barabass  v.  Kahat,  37  Atl.  Rc^  '  ^  de- 

The  Supreme  Court  of  the  Northwest  Territories  ^^  pro- 

clared  valid  an  ordinance' of  the  IjKgislative  Assenibl^^ .^^  of 

viding  that  -it  shall  be  lawful  forany  j^»^  Al^X^ 

Smmmmtf     ^^^  pcACc,  on  Complaint  on  oath  by  any  ^*T!!git   ^ 

R»«M-4yu     or  other  servant,  of  ill-usage,   non-pay^**-^^, or 

^J[J[JJJ2j      wages,  the  same  having  been  first  dcm*<*^^^r.  *® 
improper  dismissal  by  his  master  or  ^np^^J^L^^  *nd 
cause  such  master  or  employer  to  be  brought  before  ?**^^*^''*^^ 
upon  proof  to  his  satis£iction  of  the  complaint  bg*^^   firom 
foundcxi,  to  order  such  complainant  to  be  dischar^^^^^-^e*' ^ 
his  employment,  and  to  order  such  master  or  emf^^^^^o  the 
pay  such  complainant  one  month's  wages  in  additicv^    ^  t^"^ 
amount  of  wages  then  actually  due  htm,  not  exccccf  •? '^ro*" 
months'  wages,  as  aforesaid,  together  with  the  costs  <^»     ^i  ^ 
cution,  the  same  to  be  levied  by  distress  and  sal^     gif^C^^ 
oflender's   goods  and   chattels,  and,  in  defiiult  of  ^^  ^   ^^ 
distress,  to  be  imprisoned  for  any  term  not  cxceetf*^     jp*»^* 
month,  unless  the  said  moneys  and  costs  be  aoon^^^ 
in  re  Gmver^  17  Can.  L.  T.  298. 
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The  Supreme  Court  of  Pennsylvania  has  lately  ruled, 
(1)  That  it  ts  an  unlawful  intimidation  of  employes  for  a  large 
number  of  persons  to  surround  them,  and  follow 
them  for  a  considerable  distance,  urging  them  in 
a  hostile  manner  not  to  go  to  work,  and  calling 
^EmSmwm  ^^^"*  opprobrious  names,  though  no  actual  phy- 
sical violence  is  used;  (2)  That  when  labi>rcrs 
rre  going  to  a  place  of  employment,  whether  under  contract 
or  in  search  of  work,  others  have  no  right  to  stf^p  them  and 
occupy  their  time  without  their  consent,  (or  that  of  their 
employer,  if  actually  employed,)  in  order  to  peacefully  urge 
them  not  to  go  to' work;  and  (3)  That  those  who  commit 
such  unlai^'ful  acts  are  liable  to  the  employer  in  damages: 
OWfi/v,  BtAattttar,  37  AtL  Rep.  843. 

So,  whenever  a  person  by  means  of  fraud  or  intimidation 
procures  either  the  breach  of  a  contract  or  the  discharge  of  a 
plaintiff  from  an  employment,  which,  but  for  such  wrongful 
interiefcnce,  would  have  continued,  he  is  liable  in  damages  for 
such  injuries  as  naturally  result  therefrom ;  and  the  rule  is  the 
same  whether  by  these  wrongful  means  a  contract  of  employ- 
ment, definite  as  to  time,  is  broken,  or  an  employer  is  induced, 
solely  by  reason  of  such  procurement,  to  discharge  an  employe 
whom  he  would  otherwise  have  retained,  even  if  the  terms  of 
the  contract  of  service  are  such  that  the  employer  may  do  this 
at  his  pleasure,  without  violating  any  legaj  right  of  the  em- 
ploye. It  is  not,  however,  necessarily  unlawful  merely  to 
induce  another  to  leave  an  employment  or  discharge  an 
employe,  by  persuasion  or  argument,  however  whimsical, 
unreasonable,  or  absurd :  Perkins  v.  PcndUton^  (Supreme  Ju- 
dicial Court  of  Maine,)  38  Atl.  Rep.  96.  (See  note  in  this 
Issue.) 


The  lessee  of  a  mine  is  not  liable  in  damages  to  the  owner 
of  the  suriace,  who  has  acquired  a  right  to  have  the  buildings 

^ ^     thereon  uninjured  by  underground  workings,  for 

juiaiay  injury  occasioned  to  the  buildings  by  reason  of 
MM»,  subsidence  happening  during  the  currency  of  the 
[2**  lease,  caused  not  by  any  act  of  commission  on 
the  part  of  the  lessee,  but  due  to  an  excavation 
underground,  made  by  the  lessee's  predecessor  in  title  prior 
to  the  date  of  the  lease :  GntwwcU  v.  Low  Bcecf^um  Coal 
Co.,  (Bnioe,  J.,  of  the  Queen's  Bench  Division,)  [1897] 
a  Q-  B>  165. 
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Maxey,  Dbtrict  Jud{;e,  of  the  D»trict  Court  for  the  Western 
District  of  Texas,  has  lately  rendered  a  dec»ion  involving  two 
very  interesting  questions  in  regard  to  the  natii* 
raltxatton  of  aliens,  holding  (i)  that  native  dtizens 
of  Mexico,  whatever  may  be  thdr  status  from  an 
ethnological  point  of  view,  are  eligible  to  American  citizenship* 
and  may  be  naturalized  on  complying  with  the  provisions  oi* 
the  naturalization  laws ;  and  (2)  that  an  alien  who  is  ignorafi^ 
and  unable  to  read  and  write,  and  who  cannot  explain  th^ 
principles  of  our  constitution,  is  nevertheless  entitled  to  b^ 
naturalized,  when  it  is  clearly  shown  that  he  is  a  thoroughlsr 
law-abiding  and  industrious  man,  of  good  moral  character  z 
Ih  re  RotiHgM€S,  81  Fed.  Rep.  337. 

The  practice  in  respect  of  the  point  involved  in  the  second 
ruling  is  diflcrent  in  most  other  courts. 

A  corporation  which  has  received  from  public  authority  9> 

franchise  which  also  provide  for  the  accomodation  of  tb^ 

Kagtifiiw,    gicneral  public,  owe  a  duty  to  serve  all  pcrso«»^ 

BrMck  «i     who  make  proper  application  for  such  service  9t^ 

^«ty,       ^ho  comply  with  such  reasonable  rules  as  m^X 

"*"**      be  fixed  and  make  such  reasonable  compensatic'^ 

an  may  be  required ;  and  a  refusal  or  neglect  to  render  stf^^ 

.Hcrv'ice  when  asked  or  contracted  for  may  give  a  cause    *'• 

action  ex  Mkio,    Accordingly,  when  a  natural  gas  compsa^V 

nc(;Ii*;cntly  (ails  to  supply  fuel  ga.^;,  and  cuts  it  oAT  soddefY^S^ 

and  without  notice,  to  the  injury  of  the  health  of  its  custome^*^* 

a  cause  of  action  arises  which  is  neither  dependent  upon     ^' 

contractual   relation   between  the  parties   nor    liable  to    t^^ 

ilcfeatcd  by  proof  of  such  a  contractual  relation :  Hockle    ^*'* 

AiUi:heny  Hemting  Cp,,  (Superior  Court  of  Pennsylvania.)  5  I^^' 

Su))er.  Ct.  31. 

In  a  case  recently  decided  by  the  Supreme  Court  of  N^"^^* 
York,  Appellate  Division,  Second  Department,  two  polioen»<7*^ 
lapvtai  were  sent  out  with  a  polKC  ambulance  to  bring  sf* 
NffiigMct  a  prisoner,  one  of  them  being  detailed  by  th^^ 
superior  ofBcer  to  drive,  and  the  other  to  remain  inside  tf*^ 
an;bu lance.  While  crossing  a  railroad  track,  the  ambulan^^^ 
was  struck  by  an  engine,  and  the  policeman  inside  was  kill^^* 
Unckrr  the  circumstances;  it  was  held  that  the  negligen^^'^ 
of  the  driver,  if  any,  was  not  imputable  to  the  deceased,  vmc^ 
the  former  had  the  exclusive  management  of  the  vehicle  ^ 
Bailey  v.  Jcmrdan^  46  N.  Y.  Suppl  399. 

When,  by  the  use  of  an  infringing  device,  in  connection  wK^ 
a  city's  fire  engine,  the  number  of  men  required  with  etct*- 
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ofiginc  was  reduced,  the  amount  of  their  wages 
should  be  included  in  the  computation  of  savint^s 
or  pro6ui,  thou(;h  the  city  did  not  in  fact  reduce 
the  number  of  nK*n  employed,  but  either  used  them  for  other 
purposes  or  allowed  them  to  remain  idle :  Campbell  v.  Mayor ^ 
€§c..  afCiiy  «f  Nctv  Yifrk,  (Circuit  Court.  S.  D.  New  York.) 
81  Fed  Rep.  182. 

The  Supreme  Court  of  New  York,  Appellate .  Division, 
Second  Department,  has  recently  ruled  that  persons  who  hold 

themselves  out  as  insurance  brokers  assume  to 

"^'"Jwi?^  *'*^'^  ^'^  requisite  knowledge,  information,  ability 
and  skill  to  transact  such  business  for  their  patrons, 
and  to  use  reasonable  care,  skill  and  diligence  in 
so  doing  ;  and  consequently,  if  such  brokers,  when 
employed  to  procure  insurance,  place  it  in  a  company  which 
has  never  been  authorized  to  do  business  in  the  state,  and 
from  which  they  are  not  licenf-cd  to  procure  policies,  they  are 
chai^geable  with  negligence,  since  the  policy  is  void,  and  are 
liable  for  its  consequences,  if  injurious  to  their  emplo}*er: 
Bmrgts  v.JacksoH,  46  N.  Y.  Suppl.  326. 

The  Court  of  Errors  and  Appeals  of  New  Jersey  has  latcrly 
held,  that  one  who,  by  the  appointment  of  one  who  has  ap- 
parent authority  to  appoint,  and  apparently 
exercises  that  authority,  becomes  a  public  officer 
di  facto,  without  dishonesty  or  fraud  on  his  part, 
and  renders  the  services  required  of  the  incum- 
bent of  the  office  to  which  he  has  so  been  appointed,  may 
recover  the  compensation  provided  for  such  services  during 
the  period  of  their  rendition:  Envin  v.  Ciiy  of  Jtrstj  Ciiy, 
37  AtL  Rep.  732. 

Thb  decision  is  authority  only  where  there  is  no  officer 
dejmre.  If  there  is  such  an  officer,  he  is  entitled  to  the 
emoluments  of  the  office,  whether  he  performs  the  services 
or  not,  provided  his  failure  is  not  due  to  his  own  fault ;  and 
the  difaeioM/ctx  cannot  recover  them,  as  the  state  would  then 
have  to  pay  them  twice. 

The  Court  of  Appeals  of  Kentucky  has  ruled  that  equity 
will  decree  specific  performance  of  a  contract  to  operate 
a  railroad  for  a  term  of  thirty  years,  for  the  benefit 
of  mortgage  bondholders,  when  tliere  is  no  otlicr 
adequate  remedy,  though  the  contract  calls  fur 
continuous  service,  involving  skill  and  judgment, 
and  will  require  continuous  supervision  on  the 
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jKirt  of  tlu!  court:  SehmUi  v.  Umsmilf  &  N,  R,  R.  C0,,  41  S. 
\V.  Rep.  1015. 

As  a  general  rule,  a  contract  for  the  performanoe  of  continu- 
ous services  will  not  be  enforced,  since  a  court  of  equity  cannot 
give  its  personal  supervision  to  the  enforcement  of  such  a 
decree :  Grapt  Creek  Coal  Co,  v.  SpeUman,  39  III.  App.  630. 
1891 :  Roberts  v.  Kelsey^  38  Mich.  602,  1878,  and  conse- 
quently, the  courts  have  refused  to  enforce  a  contract  for  the 
operation  of  a  railroad,  or  a  street  railway :  Jokttsom  v.  SfbYwr- 
SMiy  &  BimttHgham  Ry.  Co.,  3  DcG.,  M.  &  G.  914,  1853; 
City  of  Kingston  v.  Kingston  El,  Ry,  Co.,  33  Can.  L.  J.  395, 
(1897);  Skackleys,  Eastern  R.  R.  Co,gS  Mass.  93, 1867  ;  l^trt 
ainton  R,  R.  Co,  v.  Cleveland  &  Toledo  R.  R.  Co.,  13  Ohio 
St.  544,  1862 ;  MeCann  v.  South  Nashville  St,  R.  R.  Co.,  2 
Tenn.  Ch.  773,  1877  ;  a  contract  that  one  party  should  use  his 
skill  and  machinery  in  the  manufiicture  of  a  certain  article, 
while  the  other  party  agreed  to  purchase  the  manufactured 
article  from  him,  to  the  extent  of  the  market  demand,  on 
condition  that  the  manufacturer  should  sell  exclusively  to  him : 
Biehford  v.  Data's,  1 1  Fed.  Rep.  549, 1882  ;  and  a  contract  by 
which  the  complainant  agreed  to  furnish  steam  power  delivered 
to  the  pulley  of  an  electric  dynamo  of  the  power  of  one 
hundred  kilowatts,  and  to  furnish  the  power  "  constant "  for 
eighteen  hours  per  day,  from  six  o'clock  A.  M.  to  12  o'clock 
P.  M..  and  to  furnish  all  oil  and  waste  and  attendance  for  the 
running  of  the  generator  and  other  apparatus,  taking  reason- 
able care  of  them,  without  responsibility  for  ordinary  wear  and 
tear  and  for  accidents,  while  the  defendant  agreed  to  furnish 
generators  and  other  dcctrical  apparatus,  to  be  placed  in  the 
station  or  power  house  of  the  complainant,  and  to  keep  them 
in  good  repair,  connected  by  belt,  ready  for  the  pulley  of  the 
engine  to  be  attached  to  the  pulley  of  the  generator,'  and  to 
pay  a  daily  sum  for  a  specified  number  of  cars:  Electric  Light' 
ing  Co.  of  MohiU  v.  Mohile  &  5.  H.  Ry,  Co.,  109  Ala.  190, 
1896. 

Railroad  leases  and  traffic  contracts  form  a  marked  excep- 
tion to  this  rule,  and  such  contracts  will  be  enforced  whenever 
the  remedy  at  law  is  inadequate,  either  directly,  or  by  enjoin- 
ing acts  in  violation  of  the  contract ,  Wolverhampton  &  Wot* 
Mdl  Ry.  Co,  V.  London  &  N.  W.  Ry.  Co.,  16  L.  R.  Eq.43S. 
1873;  Chicago  &  Alton  R.R.  Co.  v.  Chicago  &  N.  W.  Coal 
Co.,  79  111.  121,  1875  \  D.,L.&  W.  R.  R.  Co.  V.  Erie  Ry.  Co., 
21  N. ;.  Eq.  298,  1871 :  Cornwall  &  Lehanam  R.  R.  Co:t 
Appeal,  125  Pa.  232.  1889;  C^Urm,  Blacketts.  Bam,  1  L  R. 
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Ch.  117.  1865  ;  Pini*€ii  Dujfryn  Sttam  Ccal  C0.  v.  Taff  WUe 
A>.  Co..  9  L.  R.  Ch.  331,  1874. 

In  hrtnptct  Park  &  Corny  Island  /?.  R.  Co,  v.  CoHty  Island 
^  Brooklyn  R,  R.  Co.,  144  N.  Y.  1 52, 1 8^4.  reversing  66  Hun, 
366.  1892,  the  plaintiff  corporation  operated  a  steam  railroad 
running  from  Coney  Island  to  a  depot  in  the.City  of  Brooklyn, 
and  also  certain  horse  car  lines  in  that  city.  The  defendant 
corporation  was  engaged  in  operating  certain  horse  car  lines 
in  the  city  and  a  line  in  Coney  Island.  They  entered  into  a 
contract  by  which  the  plaintiff  granted  to  the  defendant  the 
use  of  certaun  of  its  tracks  in  the  city,  from  a  point  named  to 
the  said  depot,  for  twenty-one  years,  from  June  1.  1882,  fri.'e 
of  charge,  while  the  defendant  covenanted  to  run  cars  to 
plaintifTs  depot  to  connect  with  the  trains  of  the  latter,  run- 
ning to  and  from  the  island.  Either  party  could  terminate 
the  contract  on  six  months*  notice.  The  parties  acted  under 
the  contract  for  over  seven  years,  when  the  defendant  adopted 
the  trolley  method  of  propelling  cars  by  electricity  upon  its 
road  between  the  city  and  the  Uland,  ceased  to  run  its  cars  to 
the  depot,  and  informed  plaintiff  that  it  did  not  intend  to  do 
so.  The  plaintiff  then  brought  suit  to  compel  the  specific 
performance  of  the  contract,  and  the  court  held  that  the  elec- 
trical method  of  propulsion  adopted  by  the  defendant  could 
not  be  regarded  as  the  use  of  steam  as  a  motive  power,  and 
did  not  bring  the  case  within  the  provision  providing  for  the 
termination  of  the  contract,  and  that  the  plaintiff  was  there- 
fore entitled  to  the  relief  sought. 

So,  in  Seaboard  Air  Line  Beii  R.  R,  Co.  v.  Western  & 
Atlantic  R,  R,  Co.,  97  Ga.  289,  1895,  one  railroad  company 
contracted  with  another,  upon  valuable  consideration,  to 
^interchange  business,  both  through  and  local,**  with  the 
latter  and  its  connecting  lines  for  a  specific  term  of  years, 
"  upon  terms  as  favorable  and  advantageous  to  said  ro.-id  and 
its  connecting  lines  as  those  given  to  any  other  railroad  in  a 
designated  city."  It  was  held  that  this  contract  bound  the 
former  company  not  only  as  to  freight  shipped  from  or  to 
points  on  its  own  line,  but  also  as  to  freight  destined  or 
coming  firom  points  beyond  the  same,  and  it  therefore  could 
not,  so  long  as  it  pursued  a  different  and  more  favorable 
course  as  to  other  railroads  entering  the  city  in  question, 
lawfully  do  anything  to  deprive  the  other  psitty  to  the  con- 
tract and  its  connections  of  the  benefit  of  **  through  rates  and 
through  proportions  of  rates,  and  bills  of  lading  provided 
thcran/'  as  to  freights  of  the  latter  class ;  and  that  though 
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the  specific  performance  of  such  a  contract  could  not  be 
decreed  (as  to  which  pufre^  in  view  of  the  other  decision* 
here  cited.)  the  defendant  would  be  enjoined  during  the  life 
of  the  contract  from  voluntarily  entering  into  or  nuumaininS 
buHtncss  relations  with  transportation  companies  be>'ond  its 
own  line,  with  the  intention  or  purpose  of  depriWng  the 
plaintiff  of  the  benefit  thereof,  and  uith  such  intention  or  pur* 
l>osc  refusing  to  receive  from  such  transportatioo  companies 
shipments  (if  freight  routed  over  the  plaintiff's  line  and  up^ 
bills  ui  lading  giving  to  it  the  benefit  of  '*  through  rates  anJ 
through  proportions  *'  upon  such  shipments. 

Such  contracts  will  also  be  enforced  between  the  successors 
of  the  parties ;  /«  re  Applicatwm  cf  Ro$Hi\  IVaffrtPwm  &  O^dt'"^' 
hnrgh  R.  R.  Co.  v.  Ofitarw  SoMtkcrnR.R.  Co.,  16  Hun,(N.Y.) 
445.  1879;  Baid  Eagie  Valley  R.  R.  Co,  v.  NiUany  Valley 
R,  R,  Co.,  171  Pa.  284,  1895. 

In  ChmbcHaHd  Valley  R.  R,  Co.  v.  Gctty^Hrg  &  Harrishirg 
R.  R.  Co.,  177  Pa.  519,  1896,  a  contract  was  thus  enforced 
which  provided,  iVr/ir  als'a: 

Fourth.  It  is  hereby  covenanted  and  agreed  by  the  parties 
hereto,  that  they  will  promote  and  facilitate  the  interchafi*^ 
of  cars  and  business  between  their  respective  roads— cbat 
they  will  issue  coupon  tickets  for  passengers  and  throsigh 
bills  of  lading  for  freight  interchanged  between  the  said  \itv:*n 
and  that  the  earnings  from  joint  business  exchanged  with  ^'^ 
Gettysburg  &  Marrisburg  Railroad  shall  be  apportioned  ^^ 
and  between  the  parties  hereto  on  such  a  mileage  basi»  ^ 
shall  be  agreed  upon  between  the  parties  hereta 

V\M\.  The  parties  of  the  third  and  fourth  parts  hcr^y 
res|)ectivcly  covenant  and  agree  that  they  will,  so  far  as  i§^^ 
lawfully  can,  send  to  destination  all  traffic  controlled  by  the?*"* 
f  vVr  the  lines  of  the  parties  of  the  first  and  second  parts  hcrc^?* 

Sixth.  It  being  the  intent  of  the  parties  hereto  that  th»^ 
lines  shall  be  worked  as  far  as  possible  in  harmony  with  esm^ 
other,  the  Pennsylvania  Railroad  and  the  Cumberland  Valf  ^ 
Railroad  Companies  hereby  agree  that  they  will,  so  for  as  tl^^ 
can  consistently  with  their  obligations  to  other  parties,  m^-^^^ 
such  arrangements  as  will  promote  the  development  of  st.0^ 
interchange  of  traffic  with  the  other  parties  hereto,  and  itm^^ 
they  will  recdve  at  all  points  controlled  by  them,  and  prompC^^  J^ 
transport  the  traffic  originating  on  or  to  be  delivered  to  i^^ 
Gettysburg  &  Harrisburg  Railroad  and  passing  over  thcr^ 
lines  to  or  towards  its  destination  at  as  favorable  rates  as  Xh^S 
accord  to  any  competing  Une  or  other  parties  upon  like  trafl^^ 
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And  the  said  South  Mountain  Railway  and  Mining  Com- 
pany and  the  Gett>^burg  &  Harrisburg  Railroad  Company 
agree  that  they  will  receive  and  transport  promptly  over  their 
Uncs  and  upon  as  favorable  terms  as  *  they  give  to  any  otiicr 
parties,  all  traffic  tendered  to  them  by  the  Pennsylvania  Rail- 
road Company,  or  the  CumberLind  Valley  Railroad  Company, 
or  lines  GontroUcd  by  them  and  destined  to  points  upon  their 
said  lines.'* 

Similarly,  in  /ry  v.  Sf.  Louis,  138  U.  S.  1,  1894,  affirming 
39  Fed.  Rep.  546,  1886,  the  commissioners  of  Forest  Park, 
St.  Ijottis,  of  the  first  part,  the  St.  Louis  County  Railroad 
Company  of  the  second  part,  and  tlie  St.  Louis,  Kansas  City 
and  Northern  Railroad  Company  of  the  third  part,  entered 
into  what  was  known  as  tlie  ;*' tripartite  agreement,*'  by 
which  (par.  9)  the  "  said  party  of  the  second  part  shall  permit, 
umler  such  reasonable  regulations  and  terms  as  may  be 
agreed  upon,  other  railroads  to  use  its  right  of  way  through 
the  park  and  up  to  the  terminus  of  its  road  in  the  Cit>'  of 
St.  Louis  upon  such  terms  and  for  such  (air  and  equitable 
compensation  to  be  paid  to  it  therefor  as  may  be  agreed  upon 
by  such  companies."  Under  this  it  was  held  that  the  suc- 
cessor of  the  Kansas  City  Company  was  bound  to  permit  the 
Sl  Louis,  Kansas  City  and  Colorado  Railroad  Company  to 
use  the  right  of  way  to  the  terminus  of  its  road,  that  the  tri- 
partite agreement  created  an  easement  in  the  property  of  the 
County  Company  and  the  Kansas  City  Company,  for  the 
benefit  of  the  public,  which  might  be  availed  of,  with  the  con- 
aeiit  of  the  public  authorities,  properly  expressed,  by  other 
railroad  companies  which  might  u-ish  to  use  not  only  the 
right  of  way  through  the  park,  but  also  that  between  the 
park  and  the  terminus ;  and  that  the  specific  performance  of 
the  agreement  could  be  enforced  by  enjoining  the  successor 
of  the  Kansas  Company  from  preventing  the  Colorado  Com- 
pany from  using  the  right  of  laay. 

Sundays  are  not  to  be  included  in  computing  the  period  of 
ten  days,  within  which  the  governor  is  required  to  pass  upon 
a  statute  submitted  to  him,  under  a  constitutional 
provision,  (Const  III.,  Art.  5,  f  16,)  providing 
that  "  any  bill  which  shall  not  be  returned  by  the 
^j^^^  governor  within  ten  days,  (Sundays  excepted,) 
after  it  shall  have  been  presented  to  htm,  shall  . 
become  a  law  in  like  manner  as  if  he  had  signed  it,  unless  the 
general  assembly  ^all,  by  their  acQoumment.  prevent  its 
fctum,  in  which  case  it  shall  be  filed,  with  his  objectkms^  in 
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the  oflioe  of  the  secretary  of  state,  within  ten  days  after  such 
adjournment,  or  become  a  Uw : "  Ft^e  v.  Rme^  (Supreme 
Court  of  Illinois,)  47  N.  E.  Rep.  547. 

When  two  irreconcilable  statutes  are  approved  upon  the 
same  day,  report  may  be  had  to  the  office  of  the  secretary 

of  state,  and  also  to  the  published  statutes,  for 
^^1*^^^     mformation  as  to  the  order  of  their  approval, 

and  the  one  that  is  found  to  have  been  approved 
la<t  is  the  prevailin;;  law :  DavU  v.  Wkiddin^  (Supreme  Court 
of  California.)  49  Pac  Rep.  766. 


When  a  state  becomes  the  owner  of  stock  m  a  corporation^ 
it  lays  down  its  sovereign  character,  and  puts  itself  on  an 
■■II  ■■■iwn    equality  with  private  stockholders;  and  conse- 

ff;^^  quently  the  corporation  and  its  directors  and 
^trtThi     controlling  oflkcrs,  though  in  part  appointed  by 

RaNTMi  the  state,  and  specially  representing  its  mtercsts, 
may  be  sued  in  the  federal  courts  m  respect  of  contracts 
entered  into  by  the  corporation,  to  the  same  extent  as  a 
corporation  wholly  owned  and  controlled  by  private  individ- 
uals;  and  when  the  go\'emor  and  attorney  geneiml  are 
invested  by  law  with  the  control  of  all  suits  in  rebtion 

y^^^^  to  the  property  of  the  state  in  such  corporation^ 
they  are  proper  parties  deiendant  to  a  suit  in  equity 
to  establish  the  validity  of  a  lease  of  the  property  of  the 
corporatuxi.  and  enjoin  threatened  attacks  thereon :  SmOktm 
Ry.  C0.  v.  Nartk  Ouv^na  R.  R.  Cf..  (Orcuit  Court,  N.  D» 
North  Carolina.)  81  Fed.  Rep.  595. 

An  agreement  by  which  one  who  enters  the  employ 
of  a  manufacturer  of  a  medicine  compounded  by  a  secret 

process,  not  to  make  or  sell  any  of  the  medicine, 
^iiiiiMiM*  ^  reveal  the  secret  of  its  composition,  is  not  in 

restraint  of  trade,  and  will  be  enforced  fay  injunc* 
tion ;  and,  further,  equity  will  not  permit  one  who  has  sold  for 
a  valuable  consideration  the  absolute  and  exclusive  property 
in  a  medicine  compounded  by  a  secret  process  to  reveal  tba^ 
secret  to  a  third  person,  cither  by  himself  or  through  a  metn- 
her  o(  his  GLtnily,  and  will  restrain  by  mjunction  the  uae  of 
Kuch  a  secret,  if  revealed :  C  F.  Stmmt^ms  JM&mt  A.  v. 
Siutmamt.  (Oreuit  Court,  E.  D.  Arkansas.)  8t  Fed.  Rep.  1^3. 
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IirriMiDATioit  OP  Employbs.  a  recest  caie  decided  by  the 
Supreme  Court  of  H^nsylvsnia,  O^Ntiis,  BtkamM  ti  <i/.,  37  Atl. 
Rep.  843  (Peons.)  (July  15,  1897),  clesriy  Isyi  down  the  law 
concerning  intimidttioQ  of  employes  by  ttriken  or  other  persons  in 
endcsvoring  to  induce  them  to  quit  work.  The  court  holds  that  it 
b  sn  unlawful  intimidstion  of  employes  for  a  large  number  of 
peisons  to  surround  them,  and  to  ioUow  them  for  a  considerable 
distance,  urging  them  in  a  hostile  manner  not  to  go  to  work,  and 
calling  them  op|irobrious  names,  though  no  physical  violence  is 
used,  and  persons  so  doing  are  liable  in  damages  to  the  emplo}'er. 
That  when  persons  are  going  to  a  place  of  emplo}'ment,  either 
under  contract  to  work  or  in  search  of  work,  others  have  no  right 
to  stop  them  and  occupy  their  time  without  their  consent  or  that 
of  their  employer  if  actually  employed,  in  order  to  peacefully  urge 
them  not  to  go  to  work ;  and  persons  so  doing  ate  liable  to  the 
em^yer  in  damages. 

'rhu  decision  wm  a  reveiMl  of  a  decree  for  defendants  in  s  bill 
in  tt|uit>  by  Margaret  O*  Neil  agunsi  Noah  Behanas  and  others  for 
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In  PeniiBybrania  it  Is  of  great  importanoe  that  the  oovrti  ihoiak& 
ckariy  and  finnly  maintain  the  grounda  they  have  taken  on  tlait^ 
fubject*  since  the  legtilatttie  has  by  statntes  exempted  enplujf  ^* 
from  lialiilttics  lor  unlawful  combinations  to  fia  the  price  of  labotf"^* 
Acts  May  8,  1869,  P.  U  1260;  June  14,  187s,  P.  L.  1175 ;  Apn^ 
so,  1876,  P.  L.  45,  and  June  16,  1891 »  P.  L.  300. 

'llie  constitutionality  of  these  acts  was  questioned  in  Ct^  'v^-* 
Murphy  ei  «/..  1S9  Pis.  4*0  (1894),  on  ground  that  they  ci«»'- 
braced  only  a  particular  class  of  citixens,  but  this  point  was 
decided.  Should  these  acts  be  upheld  and  striking  employes 
exempt  from  liabilities  for  their  unlawfiil  combination,  it  " 
oi  the  greatest  importance  that  the  courts  should  guard  the  in 
of  the  employers  and  of  those  employes  who  wish  to  work 
clearly  pointing  out  what  constitutes  intimidation  or  in 
and  by  rigidly  restraining  reckless  or  irresponsible  men  from  ove^'' 
stepping  the  line. 

'Ilie  decision  is  in  accord  with  those  in  simtbr  cases  in 
United  States  Courts  ss  well  ss  previous  decisions  in  Fennsylv 
/v  rr  D^liitle  and  tmtiker^  strikers^  33  Fed.  Rep.  544  f  1885), 
was  held  that  a  simple  "  request "  to  do  or  not  to  do  a  thing,  ntwi 
by  one  or  more  of  a  body  of  strikers  under  circumstances  calculate^B 
.  to  convey  a  threatening  intimidation,  with  a  design  to  hinder  o^r* 
obstruct  employes  in  the  performance  of  their  duties,  is  not  lea^ 
obnoxious  than  the  use  of  physical  force  for  the  same  purpose.  ^^ 
** request'*  under  such  circumstances  is  a  direct  threat  and  asm 
intimidation,  and  will  be  punished  as  such.  To  the  same  effect^ 
U.  S,  V.  Kaiu^  S3  Fed.  Rep.  748  (i88s). 

In  Munfock^Ktrr^C^^s,  Walker Ha^  \%%  I^  595  (1893)^ 
it  was  held  that  a  court  of  equity  will  restrain  by  injunction  dis^ 
charged  employes,  members  of  a  union,  from  gathering  about  theic 
former  employer's  place  of  business,  and  from  following  the  wock-* 
men  whom  he  has  empfoyed  in  place  of  the  defendants,  fronas 
gathering  about  the  boarding  houses  of  such  workmen,  and  fronn 
interfering  with  them  by  threats,  menaces,  intimidation,  ridicuter 
and  annoyance,  on  account  of  their  working  for  the  plaintiff. 

pRcsuMPnoN  OF  Moment  of  Death  ;  Survivorship.  VahiaUe 
property  rights  often  depend  upon  the  question  whether  or  not  one 
of  two  perKNM  who  perished  in  the  same  disaster  survived  the  other 
for  any  appreciable  time.  The  Supreme  Court  of  Rhode  Uaad 
recently  decided  that  where  three  sisters  were  killed  in  the  nme 
accident,  the  burning  of  their  house,  there  was,  in  the  abaoioe  of 
all  evidence,  no  presumption  that  any  of  them  survived  the  othen: 
Im  re  IViihor  H  mL.  37  Atl.  Repi  634  (June  8,  1897). 

While  the  law  on  this  subject  is  now  well  settled  to  be  diat  kud 
down  in  the  above  case,  it  did  not  take  ita  present  form  without 
many  conflicting  decisions.  The  difficulty  arose  from  the  foct  thst 
the  civil  hw  had  a  definite  lule  on  the  sub|ect»  and  ita  influenoe^ 
especially  in  the  erclesiastical  oourta,  warped  the  minds  of  EogU 
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Judge*  from  the  principle  of  the  common  Inw.  According  to  the 
dvil  Inw  there  it  a  definite  sericx  of  presumptiont  arising  nom  the 
4ge  ttid  Kx  of  the  ySctimt.  For  instance,  a  person  ui^er  fifteen 
or  ofwer  nxty  yean  of  age  is  presumed  to  have  perished  before  one 
between  those  ages,  white  one  of  the  male  sex  ist  presumed  to  have 
outlived  a  female.  This  is  the  law  to-day  in  I  Louisiana  and  Call- 
fiNmin :  CWr  Nmfi&it^m^  ^  730-723  ;  Loutsiaim  Ovil  Ch/r,  j^  9J(6- 
939  ;   Cttlifomim  C*//,  \  1963,  c.  40. 

lo  England  the  question  of  presumption  of  survivonhip  first 
arose  in  the  case  of  Rex  v.  Hax^  1  W.  Bl.  640  (1767*).  I^rd 
l^lamfieid  refused  to  give  a  decision  on  the  |)Oint,  saying  that  there 
was  no  precedent,  and  the  case  was  compromised.  However,  sev- 
cial  later  cases  definitely  followed  the  rule  of  the  civil  law,  holding 
that  a  husband  was  presumed  to  have  outlived  a  wife,  and  that 
wheiv  two  brotheis  died  together  the  stronger  was  }iresumcd  to 
have  outlived  the  weaker :  Cotvim  v.  Procmratcr^Grn.^  1  Hagg,  93 
(1827);  /«  re  Se/ann,  3  Hagg,  748  (1831);  Siiikk  v.  Hth^tk, 
I  V<Ning&  Coll.  117  (1843). 

lint  the  effect  of  these  decisions  has  been  swept  away  by  the 
leading  case  of  UnJerufooJ^.  Wlug^  19  Bcav.  459,  affirmed  in  the 
H(N»e  of  liOfds  under  the  title  //»/c  v.  Angrai^^  8  H.  L.  C.  183 
(1S60).  In  this  case  one  Underwood  and  his  wife  lef^  Kngland  on 
a  ahip  which  was  wrecked,  all  being  lost  except  one  man,  who 
testified  that  I'nderwood  and  his  wife  were  washed  overboard  by 
the  same  wave.  A  contest  having  arisen  over  Underwood's  will, 
one  of  the  provisions  of  which  made  a  certain  disposition  of  prop> 
crty  "in  case  my  said  wife  shall  die  in  my  /i/rtime^**  the  question 
wan  fairty  presented  to  the  court.  Although  a  strong  effort  was 
made  by  counsel  to  show  that  the  survivorship  of  the  husband  must 
be  presumed,  on  the  authority  of  the  cases  cited  above,  together 
with  the  fact  that  Underwood  was  an  active  roan,  a  strong  swimmer, 
elc.t  yet  the  Master  of  the  Rolls  refused  to  so  decide,  laying  down 
the  rule  that  where  there  is  no  evidence  of  survivonhip  then  no 
picsumption  arises  that  either  party  died  dnx^  but  the  person  who 
cones  into  court  basing  his  claim  on  survivorship  must  affirmatively 
prove  that  sur%'ivorriiip.  lliis  rule  has  been  univenally  follo«'ed 
ia  all  the  courts  of  the  United  States  except  those  of  California  and 


The  case  of  Untttmy^ad  v.  Witt);  did  not  decide  that,  in  the 
■bsenoe  of  all  evidence  to  the  contrary,  a  presumption  arose  that 
tlie  man  and  wife  perished  at  the  same  moment.  "  This,"  says 
Mr.  Best  in  his  work,  on  Evidence,  Am.  Ed.,  p.  395,  "would  be 
caublishii^  an  artificial  presumption  against  manifest  prolttbility. 
The  practical  consequence  is,  however,  nearly  the  same ;  because, 
if  it  cannot  be  shown  which  died  first,  the  &ct  will  be  treated  by 
the  trilmnal  as  a  thing  unascertainable,  so  that,  for  all  that  appcan 
to  the  cootruy,  boSh  individuals  may  have  died  at  the  some 
momenL**  Moreover,  the  rule  will  not  be  applied  unless  evidence 
«ti  the  ^acttioB  ia  wMly  bcking.     Very  sUght  evidence  will  be 
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Tei^aided  at  mlliciciit,  mch  at  the  porition  of  the  Tictimi  when  the 
^natter  occuned ;  in  short*  ill  relevant  facti  eicept  thoie  wM^ 
ihov  mereljr  the  phyikal  oonditkni  of  the  pertiet  and  their  abiUtf 
to  iciitt  death:  Ah^i/v.  A^VAafr,  is  Hiin,6o4,alBiBed  7sN.  V» 
7t  ( i«7«) ;  MU's  ifM,  73  Wit.  4is  ( 1889). 

Natuiul  Gas;    "Miiriiuuji    Fkmm   Natvilc";    CoNsrmr-* 
TMiNAL  tjiw;  Pvwuc  ?oucv,     Itt  Thwmtfmlr,  Stmie^  47  N.   S-> 
19  (Indiana)  Majr  iS,  1897,  it  was  decided  that  an  act  ponishln^^ 
the  barning  of  nataral  gas  in  flambeau  lights  at  a  WMtelbl  n*^ 
thereofp  does  not  deprive  the  owner  of  propertjr  widioQt  dne  pn^ 
ce»  of  law,  nor  does  it  take  property  bjr  law  without  just  coiib^ 
pcnsation.    This  marks  another  successful  attempt  on  the  part  <y^ 
the  legislature  to  control  the  use  of  natural  gat.    SMe  r.  Gm^ 
Om/^my^  tso  Ind.  575,  ss  N.  E.  778  (1889)  declared  nncc»inti^ 
tuiional  a  law  prohibiting  the  piping  01  natural  gas  to  any  poinl^ 
without  the  state.     This  kw  was  said  not  to  be  a  legitimate  exec 
cise  of  police  powa,  but  an  attempt  to  regulate  interttate 


merce.  Jmmts^m^.  OU  Compatiy^  is8  Ind.  55$,  a8  N.  E.  7A 
(1891)  (Olds»  J.,  dissenting,)  held  constitutional  an  act  prdhtbir^ 
ing  a  pressure  of  more  than  300  pounds  to  the  inch,  which  Mwm 
designed  to  aooomplish,  and  did  accomplish,  indirectly,  the  aam^ 
end  as  that  to  which  the  former  sutute  was  directed.  /Wg^*'^ 
6*«r/  CMv/tfWfv.  7V«rr,  131  Ind.  277  at  a8i,  s8a  (189a),  qnor" 
tng  Ursfm^rfMwJ,  Ht,,  Gas  O.  v.  De  lyOi,  130  Rk  S3S,  18  Atl* 
734  ( 1889),  dsases  water,  oil  and  gas  as  minerds/rnr  maimm  1 
jcct  to  the  same  public  control  as  wild  animals. 

The  principal  case  follows  this  and  finds  justification  for 
regubtioo  of  natuml  gas  and  oil  in  the  admitted  ri^t  to  paafl 
game  laws.  On  game  and  game  bws,  see  8  Am.  &  Eng.  Ency- 
Iaw  1014,  //jr^.  In  C0mm»mpeaiik  v.  Giihert,  160  Masa.  157 
35  N.  K.  4S4  (1893)  a  sUtute  imposed  a  penalty  on  every 
who  **  sells  or  offers  or  exposes  for  sale  or  has  in  his  possession 
trout  *'  except  alive,  during  the  close  season.  This  statute  wi 
decided  to  apply  constitutionally  to  trout  artificially  propagafeetf^ 
and  maintained.  In  Gemtile  v.  Si*tie,  29  Ind.  409,  at  415  (iSdS^ 
a  sutute  was  decided  to  be  constitutional  which  forbade  the  taking^ 
of  any  fish  in  any  way  for  two  years,  even  by  an  owner  of  the  laki^ 
or  stream. 

I1ie  police  power  of  the  State  over  property  has  not  been  cois^ 
fined  to  things  ftm  naiurm.  RUtwi  v.  Knax^  140  Masa.  36^^ 
19  N.  E.  390  (1889)  held  constitutional  an  act  declaring  that  an^ 
fimce  unneMsarily  eiceeding  six  feet  in  height  maliciously  erectea^ 
or  nulntained  for  the  purpose  of  annoying  adjoining  pretjen^ 


holders  or  oumeis  it  a  auisanoe,  and  gruiting  an  action  to  anyone 
injured  by  such  fonoc.  In  GwfsiMSM«AA  ▼.  TtwStMh^^  11  Mcie^' 
(Mass.)  55  (it46)  the  statute  impoaed  a  penalty  on  ''any  , 
who  shall  take,  etc.,  any  ttooc%  gmvel  or  suidr  fiom  any  of 
beaehes  in  the  lovn  of  rheisaa."    This  wat  heU  to  apply  to 
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owners  of  tbe  soil  as  well  as  to  Ktrangcn  and  was  constitutional, 
•although  it  provided  no  compensation  for  the  owners,  since  pre- 
servation of  the  sea  wall  was  essential  to  the  public. 

Ilut  the  most  striking  instances  of  the  exercise  of  such  |)ower 
ha%*e  been  game  laws.  In  Laicfim  v.  Sftr/e,  152  U.  S.  133,  14 
Sup.  Ct.  Rep.  499  (1894)  (Fuller,  C.  J.,  Brewer  and  Field,  JJ., 
dissenting,)  the  statute  in  question,  declared  nets,  etc.,  used  in 
violation  of  game  laws,  public  nuisances  which  the  official  game 
protectors  were  authorized  to  destroy.  The  act  was  held  constitu- 
tional. See  Smiih  v.  Afaryhtmi,  18  How.  (U.  S.)  74  (1855)  ; 
McCready  v.  Virginim^  94  U.  S.  395  (1876).  In  Geer\.  Siate  of 
Cfmmectieutt  16  Sup.  Ct.  Rep.  600  (1896),  not  cited  in  the  prin- 
cipal case,  it  was  held  that  the  ownership  of  game  within  the 
Uroits  of  a  state,  so  £ir  as  it  is  caiuible  of  ownership,  is  in  the  State 
for  the  benefit  of  all  its  people  in  common,  and  that  the  police 
power  authorizes  a  Stale  to  forbid  the  killing  of  game  to  be  trans 
ported  beyond  its  limits.  Harlan  and  Field,  J  J.,  dissented.  Mr. 
Justice  White,  drlivering  the  majority  opinion,  refers  to  Pothier's 
treatise  on  lYoiierty.  Pothier  classes  among  res  camnmnti  air, 
water  which  runs  in  riven,  the  sea  and  iu  shores,  and  animals 
/era  iHthira:  and  the  learned  justice  shows  that  property  in  wiM 
beasts  is  regarded  as  common  or  in  the  state  over  all  the  continent 
of  Europe.  In  9  Dlackstone's  Commenuries,  at  pages  14,  394, 
4iOp  wild  animals  are  classed  with  air,  light  and  water  as  peculiarly 
subject  to  governmental  authority. 

llic  ownership,  then,  of  gas  and  oil  in  their  natural  condition, 
as  well  as  that  of  wild  animals,  lieing  in  the  Sute,  the  latter  can 
make  such  regulations  concerning  them  as  it  sees  fit  If  this  di-cis- 
ion  arrived  at  by  the  Supreme  Court  of  Indiana  be  carried  to  its 
logical  end,  it  would  appear  that  the  Sute  may  prescribe  the 
exact  manner  in  which  the  owners  shall  use  the  gas  they  have 
diawn  from  their  own  land,  or  even  forbid  absolutely  the  use  of 
gas  in  any  form. 

CoNSTITUnOMAL    1<AW ;    EXCLUSION    FKOM    OfK ICE  ;     PoU  IICAL 

Oi'iNKiN.  A  frequent  provision  in  state  constitutions,  after  pro- 
Tiding  a  form  of  official  oath,  is  that  "  no  other  oath,  declaration, 
•  or  test  shall  be  required  as  a  qualification  for  any  office  or  public 
trust.'*  The  kind  of  *«  test "  meant  is  genemlly  believed  to  be  a 
mental  condition,  such  as  religious  or  |x>litical  opinion :  a  Story 
Coast.  §)(  ii47»  1149'  It  is  plain  that  where  the  constitution 
provides  qualillaitions  for  holding  office  any  legislative  enactment 
conflicting  therewith  is  void. 

The  qiicstioB  has  been  raisctl  as  regards  the  right  of  the  legisla- 
ture to  require  certain  political  affiliations  a^  a  qualification,  in 
fiice  of  the  above  constitutional  clause.  This  question  was  de- 
ckled in  /Vtfnv  V.  Sir/^ens,  45  N.  Y.  .Suppl.  422  (May  18,  1897; 
In  that  case  the  statute  in  (jucstion  provided  that  the  two  police 
\  of  a  certain  district  should  not  belong  to  the  same 
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political  party,  nor  be  of  the  ame  political  opinion  on  itaie  amf 
national  politics.     TKe  act  was  held  to  be  oonstitvttoaal  on  thr 
authority  of  Rpgrrt  ▼.  Ommom  ChuuH  ^  Brnfuth^  laj  N.  Y.  11$ 
(1890).     In  the  latter  case  the  court  held  that  no  penon  wis 
excluded  by  reason  of  his  political  opinion,  inasmnch  as  the  set 
did  not  compel  the  selection  to  l)e  made  from  any  certain  partj  or 
parties,  but   that  all  were  equally  eligible  until   two  should  Ic 
choKn  from  any  one  party,     'llie  act  provided  that  no  more  thin 
two  of  the  board  should  be  taken  from  the  same  paity.    'Ilie 
Supreme  Judicial  Court  of  Massarhusetts  sustained  a  similar  statute: 
C^mmitftutatiky.  Plmhttd^  14S  Mass.  375  (1889). 

In  Michigan  it  b  held  that  such  an  act  is  unconstitutional,  !«- 
cause  it  makes  patty  affiliation  a  condition  to  holding  the  oflice» 
and  thiis  requires  another  "test"  contrary  to  the  constitutwn : 
Afti>rmrV'Geft'iy.  Oefrmi  Ommem  CfmmfU^  58  Mich,  s  13  (1885). 
In  Indiana  the  same  view  is  taken :  Evamsrilh  r.  SMt^  1 18  Inil. 
436  ( 1889)  ;  Slalt  V.  BUhJ.  93  N.  E.  511  (1890). 

'Ilie  I  letter  opinion  seems  to  be  that  such  provfanons  are  dis- 
cretionar>'  only,  and  the  statute  ^-alid :  Stmtt  v.  Sfmvty^  3$  N.  ^V. 
2a8  (Neb.  1887)  ;  Staie  v.  Btttneit^  Id.  335 ;  Bmiiimtrt  v.  SN1U9 
15  Md.  376 ;  McDtrm^tt  v.  Laf>kmm^  27  Atl.  sao  (R.  I.  1894)  \ 
C^mm.  V.  PlaitteJ  (is>vw).  See  SHUt  v.  McAiHsitr,  18  S.  E.  770 
(W.  Va.  1894)  ;  Baikhone  v.  mrtk,  40  N.  Y.  Suppl.  535  (1896)- 

Bond  ;  Liahiutv  of  Custodians  or  Public  Futros.     B^s^ 
shells,  UmiedSiattt,  16  U.  S.  C.  C.  A.   474  (1897).     In  tK« 
above  case  the  Circuit  Court  of  Appeab  has  lately  pamed  upon  tl*^ 
question  of  the  liability  of  the  custodians  of  public  fonda,  !<>' 
money  stolen  from  them  without  any  fiuilt  or  negligence  on  thi^*^ 
lart.     The  defendant  was  the  Superintendent  of  the  United  StaftfC* 
.Mint  at  lliiladelphia.     The  condition  of  the  bond  sued  upon  m^i^ 
as  follows :  *<  Now,  therefore,  if  the  said  B.  shall  Csithlvlly  and  dil*'' 
gently  perform,  execute  and  discharge  all  and  singuhu'  the  chiti^^ 
of  said  office  according  to  ihe  Uws  of  the  United  Sutes,  then  tH^ 
bond  to  be  void  and  of  no  eflcct."     Section  3506  of  the  Unit*:^ 
Sutes  Revised  Sutotcs,  which  it  waa  agreed  should  be  read  im^^ 
the  bond,  is  as  folk>ws:  *'The  so|jerintendent  of  each  mint  ah^'* 
receive  and  safely  keep  until   legally  withdrawn  all  moneys  ^^^ 
bullion  which  shall  be  for  the  use  or  expenses  of  the  mint.      ^^^ 
shall  receive  all  bullion  brought  to  the  mint  for  assay  or  cotnagi^'^ 
he  shall  lie  the  keejier  of  all  bullion  or  coin  in  the  mint,  excel  ^^ 
when  the  same  is  legally  in  the  hands  of  other  officeii.'*     IT  ^ 
main  r;ue&tioo  of  kiw  raised  in  the  case  waa  on  the  delendan^* 
position  that  the  bond  in  suit  imposed  upon  him  a  liability  only  |5C 
the  faithful  and  diligent  perfonnance  of  the  duties  of  the  office  ^^^ 
superintendent  and  not  a  liability  for  a  lek>nious  taking  of  bnllic^'^^ 
without  any  fault  or  negligence  on  his  part.     The  Court  declin^''^ 
to  take  this  position  and  cited  the  cases  of  l/m'itJ  Siates  v.  /»^  "^ 
s<^,  3   How.    578  (1845);  a    S,    V.    DasAiti/,   4   Wall.    i8P^^^ 
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Ct866)  ;  Bfjiifn  v.  IK  S.,  13  Wall.  17  (1871)  in  support  of  their 
dcci«ioii  that  the  obligation  was  to  keep  safely  without  qualification 
or  exception,  'llie  defendant  relied  on  L'mttii  Siatrs  v.  Thtfrnas, 
1$  Wall.  337  (1873),  in  which  it  was  decided  by  a  majority  of  the 
Court  that  the  forcible  seizure  of  public  pro|ierty  by  the  |Hiblic 
enemy*  without  iault  or  negle«:t  of  the  offirer  in  charge,  excused 
comptiance  with  the  condition  of  the  official  bond,  the  Court  thus 
diatinguMhing  this  case  from  i/.  S.  v.  Pr€S(oU  {supra) ,  and  the 
sulKoiuetit  caMs  affirming  it.  'I1iat  decision  was  based  on  tH-o 
grottntk.  I.  That  the  ordinary*  circiimstamcs  which  would  dis- 
chari^  a  bailee  for  hire,  were  not  sufficient  to  abtoh-e  a  depositar}' 
of  ptiblic  funds,  on  .iccount  of  an  imijerative  ncccsnity  of  public 
Ijolicy,  via.,  the  prevention  of  rollusive  defenses.  3.  'Iliat  the 
depositary,  having  given  a  bond  to  pay  or  deliver,  was  bound  bv 
that  contract,  according  to  the  rigid  terms  annexed  by  law  to  sued 
co\'efiants.  From  the  decisuon  in  the  latest  decided  case,  (/.  S.  v. 
TTktNmtts,  there  was  a  strong  disKcnt  by  Mr.  Justice  Miller,  protesting 
against  the  attempted  distinction  in  the  facts  of  the  cases,  and  the 
iiK-viuble  weakenil^;  of  the  principles  underlying  the  rule  by 
allowing  an  exception  in  the  case  of  funds  seized  by  public  enemy. 
He  believed  in  an  entire  abandonment  of  those  principles  as  being 
inccyrrect,  and  said  **  on  sound  principles  the  Ixmd  should  not  lie 
contitraed  to  extend  the  ot»ligation  of  the  de|)0siur)'  beyond  what 
the  law  imposes  upon  him,  though  it  may  contain  words  of  express 
pcomise  to  pay  over  the  money.  'Ilie  true  con»tniciion  of  such 
liTOiiiise  is  to  |«y  when  the  law  would  re(|uire  it  of  the  receiver  if 
no  bond  had  been  given»  the  object  of  the  bond  being  to  procure 
aarcties  for  the  peiformance  of  the  obligation."  In  this  conten- 
tion theie  is  much  force,  and  the  near  future  may  see  it  adopted  as 
the  rule. 

Many  of  the  state  courts  have  reached  a  different  conclusion 
-ffom  that  of  the  United  States  Court  of  Appeals  in  this  case: 
Kfnk  r.  I^afsifw,  15  S.  C.  i  (1879);  CmmherUnti  \.  PtnneU, 
69  Me.  357  (1879).  A  well-connidered  case  so  holding  is  Peopie 
w.  i§7/sir0,  I ^  Colo.  199  (1893),  fully  annoted  in  33  Lawy.  Rep. 
Ann.  449-    See  also  .W//  v.  /ftws/tfM,  78  .Ua.  576  (1885). 

the  two  following  rases,  both  decided  in  1896,  go  over  the 
wliole  ground  exhanstively,  and  conclude  that  to  hold  an  officer  to 
•laolote  insunmce  is  neither  e<|uitable  nor  in  accordance  with  the 
lieat  pfeoedent:  Sfit^ir.  CtfflM:i.  34  S.  W.  4*7  (Tcnn.)  ;  Ne^Mt- 
^rg^.  MmMgam.  45  P^-  337  (1896).  (Cal.). 

\jB»om  AMD  Lbssbb  ;  Defbctitf.  pRRMises ;  Lessor's  I  jabiuh* 
TO  Strangers.  The  Supreme  Court  of  Rhode  Lsland  held  in  a 
iccent  case  that  a  Icamr  who  retains  no  control  of  the  leased  prem- 
ises* the  lemee  being  under  co\'enant  to  repair,  is  not  liable  for  an 
lojnry  lo  one  enteriog  by  the  leasee's  inviutton,  by  falling  into  an 
mnguu^icd  opening  between  the  freight  elevator  and  the  outer  wall 
^»f  the  shaft ;  the  building  in  such  respect  being  neither  a  nuisance. 
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nor,  by  mson  of  wcret  defect,  unfit  for  the  parpose  for  which  it 
wtA  leaied:  /fansfir  v.  fiirJhiM,  37  Atl.  701  (June  99,  1897). 

The  ottcs  hai-e  b.^en  uniform  on  this  subject  in  holding  the  kmor 
not  liable  to  third  persons  where  the  demised  premises  have  been 
exclusively  in  the  control  of  the  leasee  and  the  le9M>r  is  not  exprenly 
liound  by  the  lease  to  repair:  Suttkmary  v.  Attams^  44  N.  £.  194 
r.Mass.  1896);  Glass  v.  C^fmam,  45  Vik.  310  (Wash.  1896); 
A'trfirr,  AsuHiaiiom^  14  Gny  (Mass.)  949,  1859;  /ak^*timttit  ^ 
MUfortfy.  HclhrtHfk^  9  Allen,  (Mass.)  17;  Gordttm^.  Peltur^  56 
Mo.  A[j|i.  S99  (1895)  ;  Lie  v.  McLtiitj^kliH^  30  Atl.  6$  (Me.  1895). 
But  where  the  lessor  reuins  control,  or  maintains  a  portion  of  the 
premises  for  the  use  of  leversl  lessees^  he  is  liable  to  siruigeis  for 
injuries  received  on  such  portion:  Maihy  v.  New  Ywrk  Remt 
Kstaie  AssodaHam^  34  N.  Y.  Supp.  679  (1895)  ;  Davis  r.  Paiifit 
power  Co.,  40  PiK.  950  (Cal.  1895) ;  Afarki/t  v.  CmmMe,  3$ 
N.  V.  Stipp.  1097  (1896).  If  the  defect  in  the  picmisca  aoMNints 
to  a  noitance  and  existed  at  the  time  the  premisca  weie  let*  the 
leiisor  can  be  held,  although  the  tenant  may  abo  be  liable  to  the 
lienon  injured.  Iliis  is  on  the  ground  that  the  leesor  is  takeo  to 
have  contempkted  the  piemises  remaining  in  the  eonditioo  la 
which  he  let  them  :  CUfant  v.  AiimaHe  Cattaa  Miiit,  15  N.  B.  84 
(Mass.  1888);  DaUys,  Savage,  145  Mass.  38  (1887);  TaaiiH. 
Piighi,  9  C.  a  (N.  S.)  377  (i860)  ;  Swonis  v.  B^ar,  59  N.  Y. 
98  (1874)  ;/i>jr/  V.  MarHn,  to  Atl.  690  (R  I.  1887).  The 
lcsK>r  is  also  liable  if  the  premises  were  not  safe  or  fit  for  the  par- 
pones  for  which  they  were  let:  Canam  v.  GatUty,  a6  Ru  St  iii 
(1856).  
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Grxekal  Di<:R8T  American  and  Encsush  QuARTsatv  Ahvaxck 
StiKBTs.  No.  3,  to  April,  1897.  Rochester,  N.  Y. :  I^awyeis* 
('o-o|iemtive  Publishing  Co. 

This  insulment  of  the  General  Digest,  like  all  those  recently 
preceding  it,  displays  painstaking  accuracy  and  complete  oonpre- 
hensiveness.  The  Lawyen'  Co-operative  C6.  seem  tohavemss- 
tered  thoroughly  the  difficult  art  of  digest-making. 

Amkrican  Electrical  Cases,  luiited  by  William  W.  Morrill. 
Vol.  V(.     Albany:  Matthew  Bender.     1897. 

'llie  series  to  which  this  volume  belongs  represents  a  collection 
of  judicial  decisions  (other  than  patent  causes)  dealing  with 
pfoblems  arising  from  the  practical  use  of  electricity.  This 
volume,  like  its  predecex«ois,  contains  a  number  of  cases  reported 
in  full  and  a  scries  of  notes  or  annotations  in  which  other  reported 
decisions  .ire  summarised.  The  volume  h  provided  with  an  ex.- 
haiistive  index,  printed  in  two  si/es  of  type,  and  cannot  fiul  to  bke 
useful  to  the  practitioner  in  search  oi  authorities  for  his  brief.    Mt 
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»,  of  coune,  tncvitable  that  cases  collected  together  upon  the 
basis  of  a  purely  objective  classification  should  cover  a  wide  range 
of  legal  topics,  many  of  which  have  no  exclusive  connection  with 
the  subject-matter  of  the  collection.  It  would  be  idle  to  criticise 
the  collection  upon  this  ground,  for  such  a  criticism  would  strike 
at  the  very  root  of  the  work  and,  if  valid,  would  amount  to  a 
sweeping  condemnation  of  the  publication.  That  such  a  collec- 
tion of  cases  has  a  practical  value  is  undoubted.  It  is  conceived, 
however,  that  the  editor  should  endeavor  to  exclude  from  his  col* 
lection  cases  in  which  it  is  a  mere  accident  that  the  question  under 
discussion  arose  in  connection  with  the  use  of  electricity.  This  is 
especially  true  in  regard  to  the  numerous  cases  which  deal  with 
pioblenis  in  the  law  of  negligence  where  electric  car  companies  are 
defendants.  Take,  for  example,  the  decision  in  MmlUit  v.  Sftriitg- 
JleM  Railroad  Ce.  (page  49a  ;  also  summarised  on  page  6to). 
This  decision  is  authority  for  the  proposition  that  the  motomian 
on  an  electric  car  *'  is  not  bound  to  anticipate  that  boy  will  jump 
from  rear  end  of  wagon  about  to  meet  car  and  step  on  track  in  front 
of  car.'*  It  is  conceived  that  the  same  measure  of  foresight  in  re- 
spect of  the  movements  of  small  boys  would  be  applicable  in  the 
caie  of  a  gripman  on  a  cable  car  or  of  a  driver  on  a  horK  car.  It 
may  be  well  to  venture  the  further  suggestion  that  the  usefulness  of 
the' volume  would  be  increased  if  it  were  preceded  by  some  form  of 
analysis  or  table  of  contents  which  would  «*xhibit  to  the  eye  of 
the  reader  the  subjecU  discussed  in  the  cases  and  the  theory  upon 
which  the  sequence  of  the  cases  and  their  arrangement  in  the 
volune  are  determined.  G.  W.  P, 


CoHMElfTARIES  ON  THE  LaWS  OF  EN<iLAND.      By  SiR  Wh.    BlACK- 

STONE.  Edited  by  Wm.  Dkaper  Lewis,  Ph.D.,  Dean  of  Dept. 
of  law.  University  of  Pennsylvania.  Philadelphia:  Kces 
Welsh  &  Co.     1897. 

In  the  preface  to  this  the  latest  and  undoulitedly  the  best  of  all 
the  editions  of  the  Commentaries  we  read  that  *'  it  is  the  purpose 
of  the  editor  to  accomplish  in  the  notes  certain  things  not  hereto- 
fore attempted.*'  It  requires  only  a  cunory  glance  at  the  woric  to 
be  aasured  that  this  purpose  has  been  thoroughly  and  carefully 
acoonplished,  for  it  abounds  in  features  as  useful  as  they  are  novel. 
Four  aouffoct  of  materiab  have  been  used  by  the  editor  in  its  pre- 
paiatioB.  Fiiaty  the  published  results  of  modem  research  into  the 
hiatory  of  our  law,  such  as  the  worics  of  Maine,  of  Pollock  and 
ilaitland,  and  VinogradofT.  Second,  the  statutes  in  Knglaiid  and 
America  which  modify  the  statements  made  in  the  text.  Third, 
tlie  works  of  pcrdeccswrs.  Fourth,  the  csms  decided  and  the 
text-books  published  since  Bbcksione's  clay,  which  have  lefcrrtd  to 
liim  aa  anthdrity.  It  can  readily  be  seen  that  a  thorough  Investiga- 
tioa  of  «U  tboe  oMleriala  involved  an  inunense  amount  of  work. 
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lod  thftt  if  caiefttUy  done,  it  could  not  foil  to  be  of  immeoK  pnc- 
tical  i»e  to  kwyer  tod  itiident  altkc 

'llieie  it  room,  however,  for  considerable  diflerence  of  opioion 
aai  to  whether  in  a  wotk  on  the  elementary  principles  of  English 
law  a  proluMon  of  notes  is  any  great  advantage.  They  are  mmy 
who  think  the  best  lestilts  are  obuined  by  having  the  stoc'.ent  rod 
the  text  of  a  work  like  Blackstone  exclusive  of  editor's  notes.  Dr. 
Lewis,  however,  has  written  his  worii  with  a  definite  purpoM 
clearly  in  mind,  and,  however  much  critics  may  difler  as  to  the 
merits  of  that  purpose,  all  must  be  agreed  that  he  has  oertaiDly 
succeeded  in  producing  "  a  mine  of  references  to  which  one  en 
turn  when  in  search  of  information  on  any  given  point  of  law." 

In  many  of  the  previous  editions  of  Blackstone,  there  is  pkuoljr 
discernible  a  tendency  to  digest  modem  law  with  Blackstone  as  A 
sort  of  basis,  but  Dr.  Lewis  uses  the  notes  as  they  should  be  used, 
for  the  purpose  of  ehicidating  the  text,  which  it  is  well  to  note  ii 
in  itt  unabridged  form.  In  addition  to  his  own  notes  he  his 
selected  the  best  from  the  editions  of  Ardibold,  Kerr,  ChfistiiB, 
Coleridge,  Chitty,  Stewart,  Shaiswood  and  otheis,  and  has  aho 
cited  every  text-book  and  every  case  in  which  Blackstone  has  bees 
referred  to.  He  has  thus  accomplished  the  donbk  purpose  of  con- 
bining  his  own  thoughts  with  those  of  his  piedraesson  theicbjr 
throwing  much  light  on  the  text,  and  of  giving  us  n  many  sided 
view  of  the  Uw  in  its  successive  stages  of  development  smoe 
Blackstone's  time,  thereby  atiaking  his  work  thovooglily  pmcticil 
and  eminently  a  book  of  to-day. 

Still  another  feature  of  I>ewis*  edition,  which  is  sore  lo  find 
la«-or  with  many,  is  the  translation  into  English  of  all  the  fofci|eB 
phrases  which  occur  so  frequently  throughout  the  oommentaricii 
and  the  placing  of  them  at  the  foot  of  the  corresponding  page  of  the 
text.  Everything  in  the  way  of  indexes,  tables  of  cases  dted,  of 
foreign  words  and  phrsses  is  in  its  appropriate  place.  Duoo 
Field's  anal}tis,  so  valuable  as  a  reference  to  the  commentaries,  ii 
given  complete. 

Nothing,  periiaps,  serves  better  to  show  the  crtimation  in  which 
Blai'kstone  b  hekl  than  the  numerous  editions  of  his  works  which 
from  time  to  time  have  been  given  to  the  world  by  men  pmnineat 
in  the  profemion.  It  has  been  said  that  what  the  Princtpia  of  Sir 
Isaac  Newton  was  to  natural  philosophy,  that  the  Commentaries  of 
Blac  kstone  have  been  to  English  law.  They  are  indeed  hn- 
mortal.  Each  new  edition  gives  them  a  new  gaifo^  and  Dr. 
Lewis'  work  certainly  adapu  them  more  conplciely  to  present 
use.  It  will  deservedly  attain  a  high  popnlanty  widi  student, 
Judge  and  pnctitioner.  .....^  j,  ^.  a. 

The  Law  or  Sales  or  Pbesohal  Propckty.  By  FkAmas  M. 
BuRDicK,  Dwight  Profesror  of  Law  in  Colombia  University 
School  of  Law.    Boston:  Little,  Brown  <Rc  Co.     1897. 

This  vohuM  oOMtitutcs  the  ktcst  contribution  to  the  «'f 
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Series*'  of  Little,  Urown  &  Co.  It  is  particularljr  adapted  to  the 
ftrcb  of  students,  not  only  by  reason  of  the  design  and  scope  of 
the  series  of  which  it  fonm  a  part,  but  also  because  of  Professor 
Burdick's  experience  in  teachinf;,  and  his  attempt  in  the  present 
volume  to  overcome  the  difficulties  most  fretiuently  encountered  by 
students  in  the  ckus-rooro.  From  this  it  resulu  that  all  mattert 
which  belong  properly  to  the  field  of  pure  contract  or  of  tort,  such 
as  considciation,  capacity  of  parties,  mutual  assent,  illegality  and 
6and,  are  excluded,  the  student  being  supposed  to  have  mastered 
them. 

The  book  may  be  nid  to  be  rather  an  outline  than  a  full  and 
exhaustive  treatise  on  the  law  of  sales  in  all  iu  ramifications.  Yet 
the  book  suflTers  none  on  this  account.  The  different  views  taken 
in  difleieot  jurisdictions  are  succinctly  indicated  and  the  theories 
which  go  to  support  them  advanced  and  discusMd.  In  lart,  the 
Most  noteworthy  and  commendable  feature  of  the  work  is  this 
Mae  scholariy  attempt  to  reconcile  the  present  state  of  the  law 
with  its  development  and  with  the  principles  and  theory  of  the 
English  law.  Profesaor  Burdick  haui  not  devoted  two-thirds  of 
cvciy  page  to  citations,  but  he  has  selected  a  limited  number  of 
tW  loKling  cases,  representative  and  illustrative  of  principles. 
Thna,  thoogh  the  book  is  not  a  digest  of  all  the  decisions,  it  is  far 
frooi  naelcv  to  the  active  piactitiooer,  for  it  cleariy  presents  the 
Hwory  ol*  the  Uw  of  salct,  iUustiated  and  reinforced  by  the  best 
•rthecMCt. 

A  novel  featore  b  the  treatment  of  the  ptovisiona  of  the  Statute 
•f  Fmds,  bearing  npon  the  sale  of  goods,  in  connection  with  the 
coaMBon-law  topics  to  which  respectively  they  relate.  It  is 
bciievnd  Ihnt  tUa  MMthod  will  coodnce  to  simplicity  and  ease  of 
appsdMnsion  on  tire  part  of  the  stodeot.  The  appendixes  contain 
nskdckoT  tire  Cotinmtal  legislation  on  the  subject  of  sales,  a 
capy  of  the  Fngliih  gale  oT  Goods  Act,  an  outline  of  the  legisla- 
tfonof  the  vafioni  stales  nf  this  coontiy  and  a  vahnUe  cany  on 
-JndkJal  IntcrpnelBtionorFncioo'Acta."  The  book  is  printed 
nnd  bomid  in  the  bat  style  oT  the  primcr'a  art  and  is  of  a  vcfy 
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THE  PRINCIPLES  OF  THE  LAW  RELATING  TO 
CORPORATE  LIABILITY  FOR  ACTS  OF  PRO- 
MOTERS. 

CHAPTER  VIII. 

Where  the  Promoter's  Contract  Provides  for  the  Rer- 
DERiNO  or  Services  Partly  Before  ard  Partly  After 
Incorporation. 

i  i.  A  cotttract  implied  in  fact. 

The  second  class  of  cases  to  be  discussed  comprises  those 
in  which^the  employment  or  benefits  rendered  by  the  plaintifT, 
and  on  account  of  which  be  is  suing,  were  so  rendered 
partially  before  and  partially  after  incorporation,  in  compliance 

•  MomoB  V.  R.  R.,  103  N.  T.  58  (1886) ;  McAfthw  v,  Ttnet  Priadag 
Co.,  51  K.  W.  916  (HiBn.  189V) ;  Schreyer  v.  Tamer  Mills  Co.,  43  P.  719 
(Oregon,  18961 ;  Bardcn  v.  Barieo,  4  N.  Y.  Sopp.  499  ( 1896). 

*Seeaate. 

■lIcArtfear  p. Times Priatiag Co.,  51 N.  W.  ai6 (Mlna.  189a) ;  Scbicjci 
fl^  Tamer  MUle  Co.,  43  P.  719  (Oregon,  1896). 
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with  the  tcroM  of  a  contract  made  with  the  company's  pro- 
moters; the  company  accepting  that  part  rendered  after 
incorporation  with  full  knowledge  of  the  terms  of  the  contract 

As  to  the  services  rendered  after  organization,  tliere  are 
here,  as  in  the  former  cases,  all  the  elements  of  an  implied 
contract  The  question  which  arises,  is  as  to  whether  there 
can  be  implied  from  the  action  of  the  company  in  accepting 
such  services,  a  promise  to  pay  not  only  for  them  but  for 
those  rendered  before  incorporation. 

It  would  seem  that  since,  by  supposition,  the  corporation 
knew  that  the  benefits  which  it  accepted  were  rendered  in 
compliance  with  the  general  terms  of  an  arrangement  under 
which  former  benefits  had  been  conferred,  it  would  not  be  a 
strained  coniitruction  of  its  conduct  to  imply  a  promise  on  its 
part  to  pay  for  all.  The  only  other  question,  therefore,  wouki 
be  as  to  whether,  granting  the  promise,  there  was  an  adequate 
consideration  to  make  it  binding.  And  since  the  benefits 
rendered  after  incorporation  would  not  have  been  conferred, 
except  for  the  existence  of  the  contract  and  the  belief  that 
compenMtion  was  to  be  made  according  to  its  terms,  L  /.,  for 
4Ui  the  benefits  rendered,  there  would  seem  to  be  a  sufficient 
consideration  moving  to  the  corporation  to  support  the  implied 
promise  to  fulfil  the  promoter's  engagement  in  all  its  particu* 
burs.  In  other  words,  the  rendering  of  the  services  after 
incorporation  is  the  consideratkNi  for  the  promise  to  pay  for 
those  formerly  rendered. 

In  McArikmr  v.  Tmus  PHnH^g  C^,}  suit  was  brought  for 
damages  for  breach  of  contract  in  dischargii^  the  plalntiff 
contrary  to  the  terms  of  an  agreement  nuule  by  the  promoters. 
MaintifT  had  been  employed  before  hicofporation  to  solicit 
advertisements  for  the  company,  and  after  the  charter  was 
granted  the  company,  knowing  that  the  engagement  had  been 
for  the  term  of  a  year,  continued  to  make  use  of  the  platntiir*s 
services  and  to  make  him  payments  on  account  as  required 
by  the  contract  The  plaintt/T  was  discharged  without  cause 
within  the  year. 

•51K.  w.  »6(aCiBa.  1891). 
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The  Court  held  that  the  jury  were  justified  in  finding  that 
the  corporation  had  adopted  the  contract,  explaining  that  by 
adoption  was  to  be  understood  the  nuking  of  a  new  contract 
of  the  date  of  the  adoption,  and  the  plaintifT  was  awarded 
damages  lor  breach  of  contract. 

Such  a  result  could  not  be  reached  except  upon  the  hypothe- 
m  that  the  implied  contract  created  by  the  act  of  the  company 
was  of  the  same  terms  as  that  made  by  the  promoters,  and  if 
so,  included  an  undertaking  to  pay  for  services  rendered  before 
inoorpoffation,  as  well  as  for  those  rendered  afterwards,  and  to 
continue  to  employ  the  plaintiff  during  the  term  of  one  year. 
See  also' 

i  2.  A  Umtatum  cf  ike  rule. 

In  Wemtketfard  R,  R,  v.  Granger^  the  action  was  brought 
upon  account  for  services  rendered  before  organization  in  pro- 
curing a  bonus  for  the  company,  and  also  for  services  rendered 
subsequent  thereto,  as  attorney.  There  was  a  judgment  for 
the  plaintifr  for  the  whole  amount.  On  appeal  the  Court 
decided  that  there  could  be  no  recovery  for  the  services 
tendered  prior  to  organization,  though  stating  that  *'  the 
evidence  was  suflUdent  to  sustain  a  recovery  by  plaintiff  for  the 
Villue  of  his  services  rendered  ttfier  the  coiporation  was 
created."  As  the  Court  below  had  failed  to  find  separately 
the  reasonable  worth  of  such  services,  the  entire  judgment  was 


Here  there  was  no  single  contract  regulating  the  terms 
upon  which  the  phuntiff' s  services  were  rendered,  and  in  fetct 
there  had  been  no  agreement  as  to  the  compensation  to  t>e 
charged.  A  jury  would  not  have  been  warranted  in  finding 
that  because  the  company  knowingly  accepted  the  benefits 
rendered  after  incorporatfon  it  had  thereby  intended  to  promise 
pflQrment  for  those  rendered  prior  thereto.  The  case  suggests 
the  limitatkMi,  therefore,  that  in  order  to  charge  the  corpora- 
tioii  for  benefits  conferred  before  incorporation,  by  reason  of 

*  Ampskot  laimuiuit  Co.  v.  Platt»  39  P.  5^4  (Cola  189s) :  Onipc 
8«9tf  Co.  s.  8aMll,4oMd.  J95  (1874). 
'  14  &  W.  99S  (TcxM,  1894). 
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kf  acoqitance  of  bendits  rendered  after  incoipontkyn*  ^^ 
MTviccs  must  have  been  given  in  respect  of  the  same  oootr*^ 
or  employment;  of  which  the  company  must  hav^  '^^ 
knowledge. 

CHAPTER  IX. 

Whbn  the  Services  have  been  Rexdbred  BBPcyi^^ 
Incorporation. 

f  I.  EUmtnts  cfa  trm  cwUmet  aheni. 

The  third  class  of  cases  to  be  discussed  comprises  tH^^^ 
which  the  contract  between  the  promoter  and  the  on^    **^\, 
suing  the  corporation  has  been  fully  executed  by  the     1^**^ 
before  the  company  came  into  existence.  ^^.^ht 

Under  such  circumstances  the  elements  of  a  true  ^^^^*^f^^Zl 
are  wanting.  Even  if  the  corporation  makes  use  of  and  ^^^^\^ 
the  fruits  of  the  promoter's  contract,  (since  it  came  into  ^^f^L 
ence  with  these  advantages  already  conferred  upon  it^«  tje 
impossible  to  say  that,  judged  by  the  standards  of  reaac**^^^ 
men,  its  conduct  in  so  doing  must  be  intended  to  iitfsi''^ 
promise  to  pay  for  them.  ^^^ 

The  moment  the  corporate  body  became  instinct  ^^'V.uiK 
(by  no  voluntary  act  of  its  own),  it  was  vested  with  the  ^^^^^^^^ 
of  all  the  services  rendered  in  its  formation,  with  all  the  g^^^^*T^ 
which  had  accrued  to  it  in  its  inchoate  condition.  It  is  ^^^^^^^ 
fore  impossible  to  make  use  of  the  fiction  of  the  oonti^*^ 


offer,  or  to  predicate  an  acceptance  of  an  offer  whose 
have  been  fulfilled.  y^ 

Even  if  the  corporatk>n  should  esqiressly  promise  to  f^^^  \c 
would  seem  that  the  promise  could  not  be  enforced  ag»^^^^^ 
on  the  ground  of  lack  of  consideration,  for  it  is  a  fia^^BC^Br 
principle  of  oontr^t  law  that  a  past  consideration  is  i 
dent  to  create  a  binding  obligation.'    The  only  exceptL  ^ 
the  rule  last  stated  occurs  where  a  prior  request  has  ?  ^ 
made,  after  which,  if  services  are  rendered,  a  aubs^A 
promise  to  pay  will  be  enforced.     But  here  we  have  noj^ 

\  9,  XniToii,  II  Ad.  &  BL  4^8 ;  Asmb,  p.  los. 
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fequest,  for  unless  the  promoters  can  be  treated  as  agents 
{a  view  long  since  discarded),  they  could  have  no  more  au< 
thority  to  make  a  request  in  behalf  of  the  corporation  than  to 
bind  it  absolutely  by  contract.  Such  a  power  would  impute 
privity  between  the  promoters  and  the  corporation,  which  does 
not  seem  to  exist 

It  may,  nevertheless,  be  manifestly  equitable  in  a  large 
number  of  cases  to  charge  a  corporation  for  the  money,  time 
and  labor  expended  in  the  necessary  and  reasonable  measures 
preliminary  to  its  organization,  and  this  in  spite  of  the  fact 
that  on  the  contract  under  which  the  work  was  done  or  the 
money  expended,  the  promoters  are  primarily  liable.  Il  is 
equitable  not  only  because  the  party  contracting  relied  on  the 
corporation  for  his  compensation  for  the  services  rendered  to 
it  (and  not  upon  the  promoter  who  may  have  been  but  a  man 
of  straw),  but  also  on  account  of  the  promoter  himself  who 
would  be  held  personally  liable  if  the  corporation  did  not  pa)', 
and  who  has  acted  bona  fide  in  its  behalf  and  to  its  advanuge. 


{  2.  The  MigatWH,  if  any  exists,  is  qMon-eontraetHttL 

Under  such  circumstances  we  have  not  the  elements  of  :i 
true  contract,  but  such  an  equitable  claim  against  the  corpor.i- 
tion  as  the  law  is  accustomed  to  enforce  under  the  designation 
of  a  contract  implied  in  law  or  a  quasi-contract.  This  claim 
vs  based  on  the  theory  that,  did  not  the  corporation  pa>-  for 
the  servkes  rendered,  it  would  be  unjustly  enriched  at  the 
expense  of  the  plaintifT;  and  that  the  law  will  not  permit  such 
unjust  enrichment,  is  an  established  doctrine.' 

In  speaking  of  the  cases  in  which  the  doctrine  is  applied, 
Mr.  Keener  says :'  "As  the  question  to  be  determined  is  not 
the  defendant's  intention,  but  what  in  equity  and  good  con* 
actence  the  defendant  ought  to  do,  the  liability  while  enforced 
in  the  actkm  of  assumpsit  is  plainly  of  a  quasi-contractual  and 
jiot  contractual  nature."    The  same  writer  •a3rs  in 


■Qnaii-OoBtact^  pw  S(k 
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IMiMge:'    ''Where  the  bendh  for  which  the  pbintifr  seeks  a 
recovery  was  conferred  without  the  assenl  of  the  defendant 
there  can  of  course  be  no  contract,  and  unless  the  feds  would 
establish  a  liability  in  tort,  the  plaintilT  must  proceed  on  the 
theory  of  quasi-contract^ 

If  what  has  been  said  is  true,  the  results  which  we  toMf 
expect  to  find  among  the  cases  dealing  with  corporate  liability 
K>r  services  rendered  or  benefits  conferred  brf^oft  incotpofatio<^» 
can  be  summed  up  as  fellows : 

I.  No  true  contract  can  be  implied  against  the  company. 

3.  There  can  be  no  express  contract  without  a  new  coi»* 
sideration. 

5.  There  may  be  a  contract  implied  in  law  if  the  fects  €^ 
the  particubu"  case  would  warrant  the  Court  in  fiming  tha^ 
there  would  otherwise  be  an  unjust  enrichment  of  the  d^-* 
fendant  at  the  expense  of  the  plaintifC  ... 

4.  Unless  the  Court  takes  the  view  that  it  is  unjust  to  llss^ 
stockholders  and  against  good  policy  to  imply  a  contmct  In^- 
such  case,  under  which  view  no  recovery  is  possible. 

f  3.  A!f  cmtroci  impHed  im  /mci. 

First,  then,  as  to  whether  there  can  be  a  contract  impliec^ 
in  (act  where  the  services  have  been  rendered  before  inooipora^ 
tion.    The  case  x£R0ckfordlL  R.  C0.  v,  Stigt^  wju  an'iosumpsir 
against  the  company  for  money  paid  and  surveying  done  during 
the  organization  of  the  road.    The  Court  sakl:  ''We  are  dis-- 
posed  to  deny  the  right  of  recovery  for  such  services  and 
expenses  upon  any  impHtd  prmmu  nsitUmg  frmm  At  fmcU^ 
although  the  case  dted  by  appellee's  counsel  of  Lrm  v.  Tkr   . 
H.  R.  C^}  seems  to  sanctkm  such  a  right  of  reooveiy.**    Thi» 
decision  has  been  express^  followed  hi  the  late  Illinois 


It  is  to  be  noted  that  Ltm  v.  R.  R.  C^^  **  dted  by  appellee'p 

■QoMl-Coatncla,  Pi  S4. 
•^IU.)88(i87S). 

*  WMCva  flcraw  Os. «.  Oo«tsy»  7a  HL  531  (1874). 
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r:s!  cottnaeU**  treated  of  a  contract  implied  in  law/  and  is  not  in 

ns  conflict  mith  this  opinion,  in  that  respect,  as  was  supposed  by 

,3r  the  Court.    It  did  not  dedde  that  a  true  contract  could  be 

^;  Implied  under  such  drcumstances.' 

In  IL  R,  Cf.  V.  Ketehum?  the  appellee  had  rendered  services 
in  the  formation  of  the  road,  and  in  acknowledgment  thereof 
the  company  when  formed  had  voted  him  a  free  pass.    Tliis 
^  they  subsequently  revoked,  and  he  continued  to  ride  in  the 

company's  cars,  refusing  to  pay  on  the  ground  that  the  pass 
had  been  given  in  return  for  his  services,  and  constituted  an 
irrevocable  contract  The  determination  of  the  question, 
whether  such  a  contract  had  been  made  and  whether  there 
had  been  any  consideration  moving  to  the  company  on  which 
to  base  it,  was  therefore  necessary  to  the  decision.  Ellsworth. 
J.,  said :  "  We  are  aware  that  it  is  no  uncommon  practice  for 
corporatioas  to  assume  and  pay  these  preliminary  and  antece- 
dent charges  after  the  company  has  been  organised,  but  we  do 
not  see  how  the  company,  if  it  should  object,  could  be  com- 
pelled to  pay  them,  and  in  some  cases  it  would  be  most 
inequitable  to  require  it  .  .  ."  "  It  is  soon  enough  for  cor- 
porate bodies  to  enter  into  contracts  encumbering  their  property 
when  they  are  duly  organised  according  to  their  charters,  and 
have  their  chosen  and  impartial  directors  to  conduct  their  busi- 


Thu  case,  while  clearly  deciding  that  no  contract  is  created 
by  implication  from  the  circumstances,  seems  to  go  further 
and  incline  to  the  opinion  that  neither  could  there  be  a 
fccovery  on  any  grounds. 

There  are  a  number  of  cases  which  take  this  view,  the  reason 
of  which  will  be  discussed  Uter,^  but  for  the  present  it  is  only 
necessary  to  say  that  all  of  them  support  the  proposition  here 
contended  for  (i.  e^  that  there  can  be  no  contract  implied  in 
ftct  when  it  appevs  merely  that  a  oorporatfon  has  beoi  bene- 
fitted by  services  rendered  before  complete  organisation),  for 

.I|D(l9|t>. 
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they  hold  that  such  dicumstanoes  give  rise  to  no  legal  obligs- 
tkm  whatsoever.^ 

A  contrary  opinion,  however,  seems  to  have  been  enter* 
tained  in  some  cases. 

In  Paxtm  CattU  C0.  v.  Bank?  the  cotporators  having  a 
preliminary  organization,  t>ought  a  ranch  and  gave  a  note 
therefor  purporting  to  be  a  corporate  obligation,  and  upoor 
which  suit  is  now  brought  The  Court  said :  "The  company 
through  its  officers  and  manager  has  retained  the  possesnon 
of  the  property  in  Chase  County,  both  real  and  personal,  for 
which  the  said  note  was  given.  This,  under  the  authority  of 
the  foregoing  cases  {Law  v.  R,  R,  C0,  and  Belts  C^  v. 
Q&isty)f  is  the  turning  point  in  the  case,  and  I  think  the 
conclusion  is  inevitable,  grantmg  the  entiie  want  of  power  on 
the  part  of  the  officers  and  promoters  of  the  corporation  to  act 
as  such  at  the  date  of  the  note,  that  the  retaining  possession  of 
the  consideration  by  the  corporation  after  its  organization  b  a 
ratification  of  the  contract  with  all  of  its  terms  and  obligations.**^ 

The  meaning  of  the  Court  u  by  no  means  clear  in  this- 
decision,  but  it  must  be  taken  to  intend  one  of  two  things.  In 
refering  to  Ltw  v.  R.  R.  Cir.,  the  Court  had  in  mind  a  case  i» 
which  it  was  said  that "  the  contract  u  implied  by  law,"  and  in 
saying  that  the  retention  of  the  benefit  was  the  turning  point,, 
the  Court  may  have  meant  that  a  quasi-contractual  obligation 
was  thereby  created. 

In  saying,  however,  that  the  retention  of  the  consideration 
*'  is  a  ratification  of  the  contract,"  the  Court  would  seem  to 
infer  that  a  jury  would  be  justified  in  finding  that  it  was  the 
intention  of  the  corporation  to  adopt  or  ratify  the  contract. 
In  other  words  they  base  the  obligation  with  which  they 
charge  the  company  upon  intention,  and  not  upon  an  implica* 

>  Wcatbcffcfd  R.  R.  Cob  p.  Onager,  14  8.  W.  799  (Tsjom,  1894) ;  Mtl- 
hado  r.  Potto  Akgic  Co.,  U  R.  9  C.  P.  503  (1S74) :  Wcsten  Screw  Oa  9, 
CoMky,  7a  in.  531  (1874);  Rocklbtd  R.  R.  Co.  p.  SiifB,  65  IB.  38S- 
(187a) :  PnnkliB  Fin  Im.  Cow  k  H«rt,  y  Md.  <o  (1869) ;  Iteehud  9, 
LoMi  ft  Ptodgo  Amb.,  flS  h^  Aaa.  389  (i474)  1  Abbott  w.  BiMood,  tss- 

IfM.  148  (1889). 

'at  Neb. tei  (1887). 
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tion  of  law.  If  such  was  the  thought  of  the  Court,  it  is 
respectfully  submitted  that  it  is  not  in  conformity  with  the 
authorities  already  considered,  nor  does  it  rest  on  sound 
principle.' 

i  4.  An  exprtss  promise  not  tnforcabU  wUhoui  m  new 
consuifToition, 

The  second  conclusion  which  seemed  probable,  according 
to  the  discussion  in  thr  earlier  part  of  this  chapter,  was  that 
even  if  there  should  be  an  express  promise  on  the  part  of  the 
corporation  to  pay  for  the  services  rendered  before  its  incor- 
poration, such  promise  could  not  be  enforced  except  on  the 
basis  of  a  new  consideration;  the  benefit  being  past. 

In  Mtlhado  v.  /Vrft»  AUgr*  R.  R,  Co,*  the  declaration 
counted  for  a  breach  of  contract,  and  set  forth  that  plaintiff 
had  at  the  instance  of  the  promoters  of  the  company  expended 
£2000  in  necessary  preliminary  expenses.  That  the  articles 
of  association  provided  for  the  payment  of  all  such  expenses 
(if  the  directors  should  subsequently  approve  of  them),  and 
that  the  directors  of  the  company  had  expressly  ratified  his 
expenditures. 

Coleridge,  J.,  refused  to  allow  a  recovery  in  spite  of  the 
formal  action  of  the  board  of  directors  after  the  company  was 
formed;  thus  denying  that  a  binding  contract  had  been 
created. 

In  Empress  Engineering^  Co}  the  board  of  directors  after 
incorporation  passed  a  resolution  "that  the  agreement  of 
purchase  be  ratified."  Jessel,  M.  R.,  however,  refused  to  hold 
the  corporation  bound  by  the  action  of  the  board.* 

The  contrary  conclusion,  however,  has  been  suggested  in 
some  Illinois  cases,  though  the  point  was  not  squarely  decided. 
It  was  said  in  Roei^ord  R,  R.  Co,  v.  Sage:*  **  For  services 


'  flee*  bonvver,  to  the  ■amt  tfitet,  BofiagloB  p.  BaidoB,  s»  21.  W.  776 
(Wmc  1891). 
•L.R.9C  P.  503(1874). 
"  16  Ch.  Div.  tS5.  ( 1880). 

•9m  alM  Abbott  v.  Htpgood,  150  Mom.  148  (1889). 
•6snLs88(i87a>. 
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and  expenses  before  the  orgarJzation  of  the  company  which 
subsequently  the  company  accepts  and  receives  the  benefit  of 
and  promises  to  pay  for,  we  will  not  say  a  party  might  no( 
recover  in  virtue  of  such  express  promise ;  **  but  none  such 
appeared  in  the  case. 

Following  this  suggestion,  the  dictum  was  repeated  in 
Western  Screw  Cp.  v.  CmisUy}  where  it  was  said:  "This 
Court  has  decided  that  a  coq>oration,  after  its  organization,  is 
not  liable  for  the  payment  of  debts  contracted  previously  thereto, 
a^  least,  without  an  express  promise  to  pay  them  after  accept- 
ance and  receipt  of  the  benefit  of  that  for  which  they  w«h« 
incurred." 

As  before  said,  the  point  was  not  necessary  to  either  of 
these  decisions,  nor  does  it  seem  to  have  been  duly  considered 
or  the  objections  thereto  brought  forward,  so  that  the  sugges- 
tion may  safely  be  ignored,  and  as  &r  as  these  cases  are 
concerned,  the  rule  stands  as  stated,  t.  r.,  that  even  an  expreas 
promise  to  pay  for  services  rendered  before  incorporatioa  does 
not  bind  the  company  without  a  new  consideration. 

Rather  more  difficulty,  however,  is  occasioned  by  the  case 
of  StanUm  v.  N.  Y,  &  EasUru  R.  R,  Cp}  The  case  was  this : 
There  having  been  a  preliminaiy  organization  of  the  company, 
the  plaintiflT  had  entered  into  a  contract  with  the  pro  iempmr 
directors,  agreeing  to  purchase  the  rights  of  way  necessaiy  for 
the  road,  according  to  certain  stipulations.  He  did  so.  After 
organization  the  company  passed  a  resolution  that "  the  fore- 
going contract  is  ratified  and  declared  to  be  a  binding  contract 
upon  the  parties.**  But  the  road  fiuled  and  could  not  pay. 
The  receiver  appointed  disallows  the  claim,  and  the  plahitiir 
appeals  from  his  report,  which  the  lower  Court  had  accepted. 
The  Court  said :  "  The  cofporation,  by  its  ratification  of  the 
contract  previously  made  by  its  promoters,  became  liable  for 
everything  that  had  been  done  pursuant  to  It  .  .  .  The 
directors  acted  with  full  knowledge  of  all  the  fiicts  and  %nth 
such  knowledge  they  ratified  the  contract  .  .  .  Ratificatfon 
relates  back  to  the  execution  of  the  contract  and  renden  it 

>  7a  in.  531  (1874). 
*S9  Cobb.  sTt  (1890). 
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obligatoiy  from  Uie  outset  By  the  nature  of  the  act,  the 
party  ratifying  becomes  a  party  to  the  contract  and  is  on  the 
one  hand  entitled  to  all  its  benefits  and  on  the  other  b  bound 
by  its  terms."  The  lower  Court  was  reversed  and  the  Court 
indicated  that  the  plainttfTwas  entitled  to  recover  for  his  time, 
money  and  labor  expended ;  and  damages  for  breach  of  the 
contract 

This  decision  is  to  be  explained  on  the  ground  that  the 
Court  was  ckarly  of  opinion  that  in  such  cases  the  technical 
doctrine  of  ratification  is  applicable  However  much  the 
soundness  of  this  view  may  be  questioned/  it  may  be  taken  as 
settled  that,  wherever  this  doctrine  of  ratification  is  employed, 
no  new  consideration  is  needed  to  make  the  promise  binding, 
lor  no  new  contract  b  made.  As  was  said  by  Sharswood,  J., 
in  Nf^ijr  V.  Undsmyf  in  reference  to  the  doctrine  of  ratifica- 
tion :  '*  The  party  confirming  becomes  a  party  to  the  contract, 
.  he  that  was  not  bound  becomes  bound  by  it ;  he  accepts  the 
consideration  of  the  contract  as  a  sufficient  consideration  lor 
adopting  it  and  usually  thb  b  quite  enough  to  support  the 
ratification." 

In  all  those  cases,  therefore,  where  the  technical  doctrine  of 
ratification  is  made  use  of  or  in  which  the  Court  says  that 
there  may  be  an  actual  adoption  of  the  original  contract,  there 
being  no  new  contract  made,  the  corporation  may  be  bound 
cither  expressly  or  impliedly  without  a  new  consideration. 

But  lor  thb  reason  the  cases  are  not  authority  against  the 
geneial  proposition  that  the  company  may  not  bind  itself  for 
benefits  antecedent  to  incorporation,  without  a  new  considcra* 

tMMI. 

i  5.  The  doctrine  ef  qutM-e^nirmct. 

We  now  come  to  consider  the  cases  in  which  it  b  held  that 
the  law  will  impose  an  obligation  to  pay,  where  the  corpora- 
tion has  been  benefited  unjustly  at  the  expense  of  the  plaintifl! 

As  has  been  said,  the  basb  of  thb  quasi-contractual  obliga- 
tion lies  in  the  it^iuike  of  the  defendant's  enrichment  at  the 
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expense  of  the  plaintilll  As  to  what  constitutes  ^  injustioe,'' 
no  rules  of  law  can  be  laid  down.  Its  presence  or  alMcnoe  in 
any  case  must  be  determined  by  the  circumstances  of  the 
particular  transaction,  viewed  with  reference  to  that  standard 
of  fiamess  and  "  good  conscience  **  existing  in  the  mind  of  the 
average  reasonable  man. 

The  position  in  which  a  coiporation  finds  itself  when  con- 
fronted with  a  claim  for  services  rendered  before  incorporation 
has  this  peculiarity.  Not  only  were  the  services  rendered 
without  its  request,  but  it  never  had  an  opportunity  to  refitse 
to  accept  them,  and  what  is  more  it  cannot  return  them. 
Under  such  circumstances,  if  the  law  is  to  impose  an  obliga- 
tion  upon  the  corporation  to  compensate  the  plaindfi;  the 
most  rudimentaiy  conceptions  of  justice  would  dictate  that  the 
services  or  benefits,  for  which  the  claim  is  brought,  must  have 
been  necessary  to  the  formation  of  the  company,  and  reason- 
able in  view  of  the  purposes  for  which  it  was  to  be  created. 
Were  either  of  these  elements  absent,  the  company  would  be 
compelled  to  pay  for  that  for  which  it  neither  sought  nor  was 
in  need. 

Again,  the  services  must  have  been  of  value  to  the  corpora- 
tion ;  for  no  matter  how  strenuously  the  plaintifT  has  labored 
or  how  much  time  and  money  he  has  expended,  (if  he  has  not 
succeeded  In  giving  to  the  corporation  that  of  which  it  stood 
in  need),  he  has  no  equity  to  require  payment  therefor,  since 
it  is  to  be  remembered  that  he  has  acted  either  at  his  own 
instance  or  at  the  instance  of  those  who  had  no  authority  to 
bind  the  company. 

It  would  idso  appeal  to  the  common  sense  of  justice  that 
where  the  plaintiffhas  not  contracted  in  reliance  on  tiie  cor- 
porate credit,  but  dq)ending  upon  the  promise  of  the  promoter* 
and  he  has  received  all  that  he  contracted  for,  vis,  a  right  of 
action  against  the  said  promoter,  he  should  not  be  allowed  to 
have  more  than  his  bargain,  by  holding  the  company  liable. 

In  a  general  way,  these  are  somfe  of  the  thoughts  which  in 
any  given  case  would  efiect  the  question  of  the  justice  or  hjua- 
tice  of  allowing  a  recovery  against  a  corporatioo.' 
fBQmd  OnmnUi^  Ctopc  VI.  and  VBL 
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§  6.  Tike  dodritu  as  app&td  in  the  casa. 

Bearing  these  thoughts  in  mind,  let  us  consider  how  fiir  the 
doctrine  of  "unjust  enrichment"  has  been  recognised,  by  an 
examination  of  the  cases. 

In  re  Empress  Emgineering  Co}  was  a  suit  by  an  attorney  for 
/63  for  services  rendered  in  procuring  the  charter  of  the 
defendant  corporation.  The  articles  of  association  provided  for 
the  payment  of  that  sum,  and  the  board  of  directors  had 
expressly  ratified  the  agreement  after  incorporation.  The 
plainti/r  brings  his  suit  as  upon  an  express  promise. 

Jessel,  M.  R.,  in  den>Hng  a  recovery,  said :  '*  There  b  another 
ground  suggested,  namely,  that  as  the  company  has  had  the 
benefit  of  the  registration  they  ought  to  pay  for  it.  But  the 
answer  to  that  is,  that  that  was  not  the  claim  brought  forward. 
The  claim  brought  forward  was  for  an  agreed  sum  of  £ti^  and 
any  order  we  may  make  will  not  prejudice  that  claim,  which  is 
merely  for  an  amount  due  for  services,  the  benefit  of  which  has 
been  taken  by  the  company." 

In  Lew  V.  R.  R.  Co,}  Bellows.  J.,  said:  **  We  are  inclined  to 
think,  however,  that  it  is  no  violation  of  settled  principles  to 
hold  that  a  suit  at  law  may  be  maintained  to  enforce  the  obli- 
gation to  pay  for  services  rendered  in  the  manner  described 
(under  a  contract  with  a  promoter  before  incorporation),  and 
of  which  the  corporation  after  its  organisation  has  taken  the 
benefit  If  it  were  true  that,  at  the  time  the  services  were 
rendered,  the  corporation  had  no  capacity  to  make  a  contract, 
which  is  by  no  means  clear  after  the  charter  has  been  accepted, 
still  if  the  service  were  rendered  for  the  corporation  upon  the 
promise  of  the  corporators  that  they  should  be  paid  for  by  it 
when  its  organization  was  perfected,  and  after  that  the  corpora* 
tion  had  adopted  the  contract  and  received  the  benefit,  we  think 
that  upon  the  maxim  that  a  subsequent  ratification  is  equivalent 
to  a  prior  request,  it  may  well  be  held  that  a  promise  to  pay 
will  be  implied.  Upon  this  prinqple  a  person  may  sue  on  r 
cootiact  made  in  his  name  hf  one  aasuniing  to  have  authority 

'U  R.  16 Ok  DIt.  iss  (iM»y. 
'4SN.H.3l9(i8ft«). 
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but  having  none  in  fiict.  .  .  .  Bmi  At  frmmuis  imf&ediylmm 
from  the  fiict  thit  the  party,  when  it  had  capacity  to  contractt 
has  taken  its  benefits  and»  therefore,  must  be  deemed  to  have 
taken  its  burdens  at  the  same  time,  and  he  is  estopped  to  con- 
trovert  it  either  by  showing  a  want  of  capacity  to  make  a. 
contract  or  that  none  in  fiict  was  made.**  ..."  Indeed,  ir. 
would  be  immaterial  whether  such  services  were  rendered  liy 
a  coq>orator  or  another,  because  the  subsequent  ratification  is- 
equivalent  to  an  antecedent  request ;  but  we  think  that  without 
such  ratification,  either  express  or  implied,  from  taking  the- 
benefits  of  such  services,  the  law  would  raise  no  such  promise 
to  pay,  from  the  meie  fiict  that  the  plaintifrwas  requested  t^ 
render  them  by  one  of  the  original  corporators  or  assodatea.'** 

This  amounts  to  a  statement  that,  unless  the  corpoiatioc» 
recehfed  benefit  from  the  services,  it  would  not  be  unjustly 
enriched  at  the  expense  of  the  phuntiflC  and  therefore  tn^ 
ftcovery  could  be  had  on  that  ground ;  and  when  the  Courfc 
says  that  since  the  corporation  would  not  be  bound  by  th^ 
act  of  one  of  the  promoters  only,  unless  benefit  had  accniecS. 
to  the  cofporation,  it  intimates  that  it  would  be  bound  in  spite* 
of  the  fiict  that  110  benefit  accrued,  if  all  the  cofporators  hacE 
assumed  to  bind  it 

That  these  two  possibilities  were  before  the  mind  of  the 
court  b  apparent  firom  the  statement  that  it  is  not  at  all  clear^ 
that  the  coiporation  b  not  sufliciently  im  esse  to  be  bound  by 
the  acts  of  its  oflwers  after  it  has  received  a  charter,  though  no 
organization  has  taken  pUce.    The  thought  is,  first,  that  the- 
corporation  b  m  esu  and  may  be  bound;  and,  second,  apart 
from  that "  if  the  services  were  rendered  .  .  .  and  the  corpora* 
tk>n  .  .  .  received  the  benefit  ...  a  promise  to  pay  will  be 
implied.*' 

In  thb  case  all  the  elements  of  a  quasi-contract  or  a  contract 
implied  in  law  are  present  Reasonable  and  oeoessary  services 
had  been  rendered  to  the  corporation,  at  the  instigatum  of  the 
promoteri,  of  which  the  company  had  had  the  benefit,  and  for 
which  they  refused  to  pay.  There  was  an  unjust  enrichment 
at  the  expense  of  the  phintifil  Indeed,  the  express  language 
of  the  Court  b  to  the  eflect  that  the  contract  so  called  b 
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implied  by  law.  No  doubt  whatever  could  exist,  were  it  not 
that  the  doctrine  of  ratification  b  dragged  in  and  the  statement 
made  that  the  promise  will  be  implied  **  upon  the  maxim  that 
a  subsequent  ratification  is  equivalent  to  a  prior  request.*'  and 
that  "  upon  this  principle  a  person  may  sue  on  a  contract  made 
in  his  name  by  one  assuming  to  have  authority  but  having 
none,  in  fact."  In  other  words,  the  Court  makes  use  of  the 
technical  doctrine  of  ratification  in  order  to  charge  the  com* 
pany,  and  must  therefore  have  been  of  opinion  that  the  intention 
of  the  corporation  to  be  bound  was  necessary  in  order  to  create 
a  contract  implied  in  law.  Now  it  is  respectfully  submitted 
not  only  that  the  doctrines  of  agency  and  of  ratification  have 
00  connection  whatever  with  the  quasi-contractual  obligation 
which  the  Court  in  fact  imposed,  but  that  the  intention  of  the 
coqKNTatioa  to  be  bound  is  also  entirely  unnecessary  in  order 
tliat  such  obligation  should  be  created.  As  said  by  Mr. 
Keener/  in  relation  to  the  term  "  contract  implied  Hi  law/' 
^  It  is  a  term  used  to  cover  a  class  of  obligations  where  the 
law,  though  the  defendant  did  not  intend  to  assume  an  obli* 
gation,  imposes  an  obligation  upon  him,  notwithstanding  the 
absence  of  intention  on  his  part,  and  in  many  cases  in  spite  of 
his  actual  dissent** 

It  would  seem,  then,  that  while  the  Court  in  this  case  recog* 
niied  that  the  obligation  to  be  enforced  against  the  defendant 
was  quasi-contractual  rather  than  contractual,  it  did  not  have 
clearly  in  mind  the  elements  of  such  quasi-contractual  obliga- 
tion,  and  considered  that  there  must  be  something  in  the  nature 
of  a  latification  or  an  expression  of  willingness  to  be  bound 
beibfe  the  company  could  be  charged.  They  also  intimate 
that  the  mere  passive  retention  of  the  benefits  would  be  a 
•uffident  circumstance  from  which  a  so<alled  latificatioo 
could  be  implied. 

Now  it  it  to  be  noted  that  if  the  facts  were  sufficient  to  give 
rise  to  an  implicatioo  that  the  corporation  had  intended  to  pay, 
tben  a  true  contract  would  have  existed  between  the  partiei, 
and  it  k  believed  that  the  law  will  never  imply  a  oootmct 
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where  one  alraad)*  exists  in  fiict/  for  its  primvy  aim  is  to  give 
effect  to  the  tntention  of  the  parties. 

Again,  if  the  obligation  were  dependent  upon  an  implication 
from  the  fitfts,  it  is  submitted  that  the  Court  erred  in  consid- 
ering that,  from  a  mere  passive  retention  of  the  benefits,  it 
could  be  inferred,  as  a  matter  of  feet,  that  the  corporation  had 
promised  to  pay  for  them.  The  benefits  referred  to  were  ser- 
vices rendered  in  the  formation  of  the  company  and  the 
procuring  of  the  charter.  They  were  intangible  and  impossi- 
ble of  restitution.  The  corporation  could  not  have  refused  to 
accept  them  since  it  came  into  being  involuntarily,  nor  could 
it  have  refonded  them,  nor  felled  to  use  them  without  ceasing 
to  exist  Under  such  cireumstances  it  is  submitted  that  a  jury 
would  have  been  utterly  unjustified  in  finding  any  e3q>res8ion 
of  faitention  on  the  part  of  the  corporation.  In  all  sudi  cases, 
if  the  fects  give  rise  to  an  equitable  claim  against  the  company, 
the  remedy  must  be  in  quasi-contract,  and  if  the  Court  shall 
determine  in  any  case  that  there  has  been  an  unjust  enrich- 
ment at  the  expense  of  the  plaintiff,  it  is  unnecessary  for  it  to 
go  further  and  attempt,  as  here,  to  find  some  expression  of 
willingness  to  be  bound 

This  being  the  primary  cause  of  confusion  in  the  case;  it  is 
also  to  be  remembered  that  the  Court  intimates,  as  an  entirely 
distinct  propostdon,  that  a  charter  having  been  granted,  the 
company  was  im  au  and  could  be  bound  by  the  action  of  a 
majority  of  the  coiporstors,  as  it  could  be  by  its  regufauiy 
constituted  officers. 

The  Pennsylvania  case  of  Bdts  Gap  JL  R.  C0.r.  Cktistf* 
was  decided  on  the  authority  of  this  case.  That  was  an  as* 
sumpsit  for  services  rendered  and  money  expended  in  procttrini^ 
the  charter  of  the  defendant  company.  Those  present  at  a 
meedng  before  the  charter,  authorised  ptointiff  to  do  the  work, 
and  promised  that  he  should  be  paid. 

FSucsoo,  C  J.,  said:  "This  lacks  all  the  efemcats  of  a  con- 
tract  express  or  implied.''    In  L^m  v.  X.  R.  £W.,  it  wan  bdd 
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that  **  where,  after  the  charter  and  before  tlie  organization  of  a 
corporation,  services  are  rendered  which  are  necessary  to  com- 
plete that  organization,  and  after  it  has  been  perfected  the 
corporation  elects  to  take  the  benefit  of  such  services,  knowing 
that  they  were  rendered  with  the  understanding  that  compen- 
satKMi  was  to  be  made,  it  will  be  held  liable  to  pay  for  the 
services  upon  the  ground  that  it  must  take  the  burden  with 
the  benefit ;  but  that  •  ho  promise  to  pay  would  bt  impHidfrom 
iht  fact  tkat  suck  Sirvicts  were  rendered  at  the  reqmU  of  any 
number  of  the  corporators,  less  than  a  majority'  '* 

*'  It  may  very  well  be  that  where  a  number  of  persons  not 
incorporated  are  yet  informally  associated  together  in  the 
pursuit  of  a  common  object,  and  with  the  intent  to  procure  a 
charter,  in  the  futheranoe  of  their  design,  they  may  authorize 
certain  acts  to  be  done  by  one  or  more  of  their  number,  with 
an  understanding  that  compensation  shall  be  made  therefor  by 
the  company  when  fully  formed.  And  if  such  acts  are  neces- 
sary to  the  organization  and  its  objects,  and  are  subsequently 
accepted  by  the  company  and  the  benefits  thereof  enjoyed  by 
them,  they  roust  take  such  benefits  cuph  onere  and  make 
compensation  therefor.  But  the  projectors  or  promoters  of 
the  enterprise  within  the  meaning  of  the  rule  referred  to, 
cvkiently  must  be  a  majority,  at  least,  of  such  persons.  Such 
minority  can  have  no  mote  authority  to  bind  the  association 
or  corporation  in  its  incipient  or  inchoiate  condition  than  they 
would  have  to  bind  it  if  fully  organized."  ..."  In  the 
absence  of  any  such  authority  and ^  any  satb&ctory  proof 
that  the  result  of  the  plaintiff's  laboc  and  expenditures  was 
accepted  and  enjoyed  hy  the  corporation/'  •  .  .  the  defiendant 
IS  not  liable. 

As  we  have  seen  the  Court,  in  Low  v.  R,  R,  Co,^  suggested 
two  theories,  on  either  of  which  that  case  might  have  been 
rested;  the  first,  that  the  charter  having  been  granted  the 
corporation  was  in  esse  and  could  be  bound  by  the  acts  of 
the  corporators  (in  which  case  of  course  a  majority  must  act) ; 
the  second,  that  the  company  might  become  bound  on  a 
contract  implied  in  law. 

Now»  the  Court  while  purporting  to  quote  from  Low  v.  R 
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R,  Co,^  uses  language  not  to  be  found  tberaV  but  which 
appears  only  in  the  syllabus  of  that  case,  and  the  statement  aa 
transcribed  by  the  reporter  is  without  any  r^ard  to  its 
connection  in  the  opinion.  By  adopdng  the  words  of  the 
syllabus  in  Law  v.  R,  R,  Co.,  the  Court  confuses  the  two 
grounds  of  action  referred  to,  and  while  treating  of  the  obliga* 
tion  as  quasi-contractual,  comes  to  the  anomalous  conclusion 
that  not  only  must  the  corporation  have  been  uijusdy 
enriched,  but  the  services  must  have  been  induced  by  a 
majority  of  the  corporators  before  a  recovery  can  be  had 
against  it.  That  the  obligation  is  conceived  of  by  the  Court 
as  resting  in  quasi-contract  rather  than  contract  is  apparent 
from  the  following  language :  "And  if  such  acts  are  necessary 
to  the  organisation  and  its  objects,  and  are  subsequently 
accepted  by  the  company  and  the  benefits  thereof  enjoyed  by 
them,  they  must  take  such  benefits  aim  onere  and  make 
compensation  therefor."  Nothing  is  said  about  intention,  and 
the  Court  wisely  avoids  the  confusion  of  the  suggested  "  rati- 
fication **  of  the  Low  case,  and  rests  the  duty  of  the  corpora- 
tion to  pay,  on  the  firm  ground  of  the  ui^ust  cnrichmciit 
whkh  would  occur  in  the  event  of  its  being  permitted  to  refuse 
to  compensate  the  plaintift  Unfortunately,  however,  through 
the  misinterpretatk>n  referred  to,  the  conduskm  reached,  is 
undoubtedly,  that  the  elements  of  a  quasi-contract  being 
present,  the  law  will  not  enforce  the  obligation  unless  in 
addition  the  services  were  rendered  at  the  request  of  a  majority 
of  the  corporators.  There  b  neither  authority  nor  apparent 
reason  to  support  such  a  rule. 

This  mistake  led  to  confuskm  in  the  later  Pennsylvania  < 
of  T^i  v.  Bank}  That  was  an  assumpsit  for  services 
after  preliminary,  but  before  final  organization,  in  procmin^ 
subscriptions  to  stock  at  the  request  of  a  promoter.  Afte^ 
organization  was  completed,  Tift  applied  to  the  promoter  (wlt^^ 
was  now  president  of  the  bank)  for  payment  The  preskiefs^ 
promised  that  he  should  be  paki,  and  subsequently  laid 
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natter  before  the  directors  who  made  no  objection  but  took 
no  action  on  the  matter.  This  evidence  was  refused  admission 
as  immaterial  and  judgment  rendered  for  the  defendant. 

On  appeal  the  Court  said :  **  It  b  true  it  was  said  in  Btffs 
Gmp  R.  R,  Co.  V.  Christy^  that  where  a  number  of  persons  not 
inooqmrated  but  associated  for  a  common  object,  intending  to 
procure  a  charter,  authorized  acts  to  be  done  in  furtlierance  of 
their  object  by  one  of  their  number  with  the  understanding 
that  he  should  be  compensated ;  if  such  acts  were  necessary 
to  the  organization  and  its  objects,  and  are  accepted  by  the 
corporation  and  the  benefits  enjoyed,  they  must  be  taken  emm 
mure  and  compensated  for.  But  it  was  also  said  that  the 
promoters  of  the  enterprise  must  be  a  majority.  In  the  case  in 
hand,  the  promise  was  made  by  a  single  promoter  and  there 
IS  no  evidence  of  a  subsequent  ratification  by  the  corporation.** 
Judgment  for  defendant  affirmed. 

It  has  already  been  suggested  that  it  would  be  a  possible 

view  to  take  of  these  cases,  that  in  spite  of  the  possibility  that 

a  corporation  might  be  unjustly  enriched  at  the  expense  of  one 

who  has  rendered  it  material  services  before  incorporation,  a 

recovery  should  not  be  allowed  in  any  event  on  the  ground 

that  the  rights  of  shareholders  who  bought  stock  without 

knowledge  of  the  services,  would  in  some  cases  be  impaired. 

If  recovery  is  to  be  permitted  at  all,  however,  it  would  seem 

that  in  all  justice  it  should  be  allowed  in  a  oise  such  as  the 

one  under  discussion.     No  question  was  raised  by  the  defend-' 

ant  as  to  the  value,  the  reasonableness,  or  necessity  of  the' 

services  rendered.    The  plaintUT  acted  under  a  contract  made 

on  behalf  of  the  company  by  the  promoter  chiefly  interested 

in  the  scheme,  and  with  the  expectation  that  the  company 

would  pay  him  when  it  came  into  existence.     The  plaintiflT 

lias  been  injured  and  the  defendant  benefitted.    The  elements 

of  the  quasi-contractual  obligation  are  all  present ;  and  yet,  as 

we  have  seen,  the  Court  denies  a  recoveiy  on  the  ground  that 

a  prerequisite  is  still  lacking  in  that  all  of  the  promoters  did 

noC  join  in  requesting  the  services.    The  reason  given  for  the 
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resull  mched  b,  il  is  submitted,  inadequate  and  based  as 
has  been  shown  on  a  misinterpretation  of  authority. 

In  a  recent  New  York  case,*  the  quasi-contmctual  nature  of 
the  lemedy  seems  to  be  recognized  though  the  opinion  is*  too 
short  to  be  very  satisfiictory. 

The  action  was  brought  against  the  company  for  work  done 
before  incorporation  at  the  request  of  a  promoter  and  which, 
as  the  dedaiatfon  alleged,  went  to  the  benefit  of  the  company. 
The  Court  contented  itself  with  saying:  '*The  work  was 
evidently  done  in  contemplatk>n  of  the  corporate  formatkn 
and  it  went  to  its  benefit  Mr.  Hazard,  who  ordered  the 
work,  seems  to  think  he  should  not  pay  for  it  because  the 
corporation  got  the  benefit  of  it,  and  the  coiporation  thinks  it 
ought  not  to  pay  for  the  work  because  Hasurd  ordered  it 
This  may  sound  well  to  all  concenii^d  except  the  plaintift 
who  are  entitled  to  their  earnings."  Judgment  was  rendered 
forthcplaiatifl:    SeealsoF 


§  7.  2%r  fWUMtf  targtd  tigmnsi  permiilmg  a  f'umMfj  in 


It  has  been  finequently  indicated  throughout  the  foregoing 
discussion  that  a  view  prevails  in  certain  jurisdictfons  that,  as 
regards  these  services  rendered  antecedent  to  the  fomuUion  of 
die  company,  the  circumstances  can  give  rise  to  no  true  contract 
based  on  the  intention  of  the  parties,  nor  will  the  btw  imply  an 
obligation  on  the  part  of  the  company  to  compensate  those  who 
rendered  them.  These  cases  proceed  upon  the  ground  that  it 
is  uiqust  to  stoddiolders  to  subject  their  property  to  the  payment 
of  claims  in  whose  creation  they  took  no  part  and  whose 
legitimacy,  therefore,  they  had  no  voice  in  determining. 

The  objection  does  not  appear  to  be  altogether  well  founded 
In  this  respect  Since  the  obligation  rests  on  the  doctrine  of 
unjust  enrichment,  it  only  arises  where  the  corporatkm  (and 
therefore  the  stockholders)  has  received  an  actual  benefit,  Cm- 
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which  it  is  unjust  that  it  should  iduse  to  compensate  the 
pbintifT.  We  have  seen  that,  in  the  cases  in  which  the  doctrine 
has  been  employed,  it  has  been  uniformly  hdd  that  the  com- 
pany was  not  nnjusUy  enriched  unless  the  benefits  received 
were  reasonable  and  necessary  to  the  formation  of  the  com- 
pany. Now,  under  this  rule,  it  would  seem  that  it  is  no 
hardship  to  charge  the  stockholders  for  what  was  necessary 
to  the  corporate  existence. 

Another  safeguard  against  undue  recoveries  against  a  cor- 
poration lies  in  the  rule  that  the  plaintiff*  must  have  relied  upon 
the  credit  of  the  defendant ;  for  if  he  acted  upon  some  other 
consideration  the  benefit  accruing  to  the  corporation  is  purely 
incidental,  and  it  is  no  injustice  to  refuse  compensation  therefor.* 

Again,  the  plaintiff  is  bound  to  take  himself  out  of  **  the  well 
established  rule  that  no  one  has  a  right  to  force  himself  upon 
another  as  hb  creditor."'  So,  in  any  case  in  which  the  Court 
should  be  satisfied  that  the  plaintiff  had  acted  at  his  own  insti- 
gation lor  the  purpose  of  subsequently  charging  the  company, 
it  would  seem  that  there  could  be  no  recovery.  He  must  show 
that  the  services  were  rendered  bonafidt  at  the  request  of  those 
interested  in  the  formation  of  the  coiporation.*  And  finally  a 
recovery  on  the  quasi-contractual  obligation  does  not  follow 
the  terms  of  tbe  original  agreement  between  the  plaintiff  and 
the  promoter,  but  is  measured  by  the  amount  by  which  the 
defendant  has  been  unjustly  enriched* 

Under  these  circumstances  it  seems  highly  improbable  that 
the  rights  of  stockholders  would  be  infringed  in  any  considerable 
number  of  Distances,  and  it  is  submitted  that  this  would  be  a 
lesser  evil  than  to  refuse  compensation,  in  any  event,  to  those, 
who  have  Amm  fide  expended  time,  labor  and  money  in  the 
creation  of  a  corporation. 


>Waimr^N.Y.Ca,i8N.Y.8Bpp. 496(1891);  littte Rock R. R. Goi 
ir.  PMfj,  37  Ark.  164  (i88t) ;  WMtl|«|M  v.  Onagsr,  14  &  W.  79$ 
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I  8.  The  €m$€s  denym^  tatck  s  rwmfeiy, 

A  considerable  number  of  cases,  however,  take  a  coDtrar3r 
view.  The  Wading  case  in  America  isR.R.  C0.  v.  Kitckum^ 
which  has  already  been  considered  at  length.  It  will  be  tv 
called  that  the  G>uft  there  used  the  following  language  is» 
regard  to  allowing  a  recovery  for  expenses  antecedent  t^ 
incorporation.  "This  would  be  a  breach  of  faith  towards 
honest  and  unsuspecting  stockholders  who  pay  the  charted 
price  for  their  stock  and  expect  to  take  it  clear  of  all  tncum-* 
brances.  The  getters-up  of  projects  to  be  carried  by  sudm 
means  may  well  be  supposed,  as  is  generally  the  &ct,  to  b^ 
influenced  by  a  view  to  their  own  special  benefits,  for  certainly 
they  do  not  act  in  behalf  of  the  corporation  itself.  .  .  .  It  te 
soon  enough  for  corporate  bodies  to  enter  into  contracts 
incumbering  their  property  when  they  are  duly  organizecf 
according  to  their  charters  and  have  their  chosen  and  impartial 
directora  to  conduct  their  business." 

Though  the  language  of  the  Court  is  sufficiently  broad  to 
include  all  antecedent  e9q>enses,  it  was  not  necessary  to  th^ 
decision  of  the  case,  for  the  evidence  was  not  clear  that  the 
services  had  been  rendered  with  the  primary  intention  of 
benefitting  the  intended  corporation.  In  such  a  case  the 
benefit  is  merely  incklental,  and  falls  within  the  rule  that  the 
law  will  not  imply  a  promise  to  pay  for  incidental  benefit* 
conferred  by  one  acting  primarily  upon  some  other  ooii-> 
sideration. 

The  same  thought  appears  in  RodfordR.  R,  Co.  v. S^fft* 
where  the  Court  says,  "A  right  of  recovery  against  a  corpora- 
tion for  anything  done  before  it  had  a  proper  existence  doe* 
not  appear  to  rest  on  any  very  sati^factoiy  princ^>le.  It 
i^)peara  more  reasonable  to  hold  any  services  perfbnned  or 
expenses  incurred  prior  to  organisation  to  have  bees  gratui- 
tous, in  view  of  die  general  good  or  private  benefit  expected 
to  result  from  the  object  of  the  ooqporatioo/*aod  the  dedskio 
is  rested  on  the  cne  above  cited. 
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The  English  authority  on  the  subject  is  Meikado  v.  Ptrta 
AlUgrt  C9}  The  plaintifT  declared  for  breach  of  contract  in 
the  sum  ^  £1000  expended  by  him  in  necessary  preliminary 
stqM  in  the  formation  of  the  company.  The  articles  of  asso- 
ciation directed  the  company  to  pay  the  same. 

Coleridge,  C.  j^  after  explaining  that  the  doctrine  of  ratifi- 
cation was  inapplicable,  said :  **  Then  it  was  suggested  that,  by 
taking  advantage  of  their  work  and  expenditures  and  coming 
faito  existence  through  them,  the  company  gave  rise  to  an 
implied  contract  to  remunerate  them.  It  seems  to  me  that 
the  defendants'  counsel  gave  the  right  answer  to  this  sugges- 
tion when  he  said  that,  if  that  were  so,  promoters  might  in  all 
cases  sue  the  company  for  expenses  of  promotion.  I  appre- 
hend that  all  the  decisions  on  this  subject  show  that  they 
cannot  do  so." 

It  has  been  attempted  to  be  shown  that  the  result  feared  by 
the  learned  judge,  is  not  one  to  be  dreaded  from  an  appUcatkm 
of  the  doctrine  of  quasi-contract  to  these  cases.  The  law  does 
not  imply  the  promise  to  instand  a  plaintifT  shows  that  he  has 
coniemd  a  benefit  upon  the  defendant  company,  but  he  must 
first  show  that  the  company  has  been  unjusUy  enriched  at  his 
expense.  It  is  only  when  there  is  a  real  equity  against  the 
oompany  that  the  obligation  can  be  enforced,  and  in  such  a 
case  the  reasoning  of  the  Court  would  seem  inadequate. 

One  of  the  latest  of  the  American  decisions  upon  thb  point* 
and  a  case  in  which  the  whole  subject  of  corporate  liability  on 
account  of  the  acts  of  promoters  is  carefully  discussed,  is 
Wemiknfcrd.  M.  W.  &  M.  R.  R.  Co.  v.  Grangir}  deckled  by 
the  Supreme  Court  of  Texas  in  1894. 

A  pfeliminary  organization  of  the  railroad  company  having 
taken  place,  the  then  oflficers  promised  that  if  a  bonus  should 
be  raised  by  subscription  the  road  should  run  between  certain 
towns.  One  Anderson,  the  chief  promoter  of  the  scheme,  was 
commissioned  by  the  members  of  the  organizatk>n  to  raise  the 
bonus,  and  for  his  services  in  so  doing  he  was  promised  ^looa 
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Andcraon,  on  his  own  authori^,  promised  the  plaintiff  that  if 
he  would  asMt  in  procuring  subscriptions  to  the  bonus,  the 
company  would  pay  him.  The  bonus  was  raised,  through  the 
joint  efforts  of  the  plaintiff  and  Andenon,  and  the  oonqpany  was 
formed.  The  phuntiff  now  sues  the  company  for  recompense, 
for  his  services  which  the  company  had  refosed  on  the  ground 
that  its  only  contract  was  with  Anderson.  The  plaintiff  had 
also  rendered  services  as  attorney. 

Gaines,  J.,  held :  "  Now,  when  it  is  said  that  when  a  cor- 
poration accepts  the  benefit  of  a  contract  made  by  its  pro- 
moters, it  takes  it  aam  murt;  it  is  important  to  understand 
distinctly  what  b  meant.  There  is,  so  &r  as  this  matter  is  con- 
cerned, a  radical  difference  between  a  promise  made  on  behalf  of 
the  future  corporation  in  the  contract  itself,  the  benefits  of  which 
the  corporation  has  accepted,  and  the  promise  in  a  previous 
contract  to  pay  for  services  in  procuring  the  latter  to  be  made^ 
This  is  well  illustrated  by  the  fiicts  of  the  present  case.  Here 
a  proposition  was  made  on  behalf  of  tiie  company  by  its 
promolen,  that  if  a  bonus  should  be  subscribed  and  paid  to  it, 
it  would  build  its  road  between  certain  points  and  would  cany 
coal  at  a  certain  stipubted  rate.  By  accqiting  the  bonus  the 
company  became  bound  to  fulfil  the  stipulations  of  the 
contract.  That  was  the  burden  which  it  took  with  the  benefit 
of  the  agreement.  But  it  also  appears  that  one  of  the 
promoters  promised  the  plaintiff  that  if  he  would  assist  in  pro- 
curing  subscribers  to  the  bonus,  the  company  would  pay  him 
for  his  services.  Thb  was  no  part  of  the  contract,  the  benefits 
of  which  were  taken  by  the  defendant  The  benefits  of  a 
contTMt  are  the  advantages  which  result  to  either  party  fiom 
a  perfonuaoe  by  the  odier,  and  in  'Jke  manner  its  burdens 
are  such  as  its  terms  impose.  A  more  accurate  manner  of 
stating  the  nature  of  the  pkuntiff's  demand  is,  to  say,  that  the 
defendant  has  accepted  the  benefit  of  the  plaintiff's  services 
and  should  pay  for  them.  It  b  true  in  one  sense  that  the 
company  hat  had  the  benefit  of  phuntiff 's  services,  and  it  is 
equally  true  that  it  would  have  had  the  benefit  ff  the  1 
had  been  rendered  under  an -employment  by  uic  1 
toihtbonns;  and  yet  hi  the ktter  ease  it  could  not  1 
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that  the  company  would  be  liable  for  such  services  unless 
payment  for  them  by  the  company  were  made  one  of  the 
terms  of  the  contract  between  the  company  and  the  sub- 
scribers. In  re  Roiherltam,  in  the  opinion  of  one  of  the 
justices,  this  language  is  used :  '  It  is  said  that  Mr.  Peace  has 
an  equity  against  the  company  because  the  company  had  the 
benefit  of  his  labor.  What  docs  that  mean  ?  If  I  order  a 
coat  and  receive  it,  I  get  the  benefit  of  the  labor  of  the  cloth 
manu&cturer,  but  does  any  one  dream  that  I  am  under  any 
liability  to  him  ?  It  is  a  mere  fallacy  to  say  that  because  a 
person  gets  the  benefit  of  work  done  by  somebody  else  he  is 
liable  to  pay  the  person  who  did  the  work.'  There  is  more 
doubt  as  to  the  plaintifT's  right  to  recover  for  his  legal  services 
in  advising  as  to  the  articles  of  incorporation  and  in  correcting 
and  preparing  this  paper.  Such  services  are  usually  necessar>% 
and  it  would  seem  that  the  corporation  should  pay  for  them. 
Such  payment  is  frequently  provided  for  in  the  act  of  incorpor- 
ation or  in  the  articles  when  the  incorporation  is  effected  under 
a  general  law.  When  such  is  the  case,  persons  who  take 
stock  in  the  company  are  chargeable  with  notice  that  a  Iiabilit>' 
for  this  purpose  has  already  been  created  and  it  is  proper  for 
the  corporation  *o  discharge  it.  But  in  the  absence  of  such 
provision  in  the  statute  or  in  the  articles,  it  may  be  unjust  to 
shareholders  to  charge  the  corporation  with  liabilities  of  which 
they  had  no  actual  knowledge  at  the  time  they  accepted  the 
shares.  We,  therefore,  hold  with  some  hesitation  that  claims 
for  the  necessary  expenses  of  the  organization  under  our 
statute  should  not  be  excepted  from  the  general  rule  applicable 
to  contracts  made  before  the  corporation  has  come  into  legal 
existence. **    See,  also,  to  the  same  cfilect' 

The  opinion  of  the  learned  judge  is  divided  into  two  parts. 
In  the  first,  he  treats  of  the  phuntifT't  services  in  raising  the 
bonus ;  in  the  second,  of  the  services  rendered  as  attorney. 
As  to  both  classes,  the  conclusion  reached  is  that  there  can  be 
no  recovery,  but  the  results  are  based  upon  different  grounds. 

>  Western  Screw  Co.  r.  Coualey,  7s  IIL  531  (1874) ;  Meichaad  «.  Loea 
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1.  At  to  tbe  fim  tbe  Court  says:  "A  more  aocunte 
maimer  of  stating  the  mture  of  the  plaintiir's  demand  b  to 
iay  that  the  defaidaat  hat  acoepted  the  benefit  of  tbe  plaintiir*s 
tervioet  and  ahould  pay  hr  them.  It  is  true,  in  one  sense» 
that  the  cooqMny  has  had  the  benefit  of  j^ainttflT's  servioet 
and  it  is  equally  true  that  it  would  have  had  the  benefit  if  the 
services  had  been  tendered  under  an  employment  by  the  sub- 
scribers to  the  bonus."  A  clearer  exposition  of  the  nature  of 
the  quasi-contractual  obligation  could  not  be  had.  The 
Court  acknowledges  that  the  company  has  received  a  benefit 
at  the  hands  of  the  phuntifl;  but  oenies  a  recovery.  Why? 
Is  it  not  because  there  has  been  no  unjust  enrichment  of  the 
defendant?  The  services  were,  indeed,  rendered  at  the  instance 
of  a  promoter,  and  with  the  expectation  that  they  were  to  be 
paid  for  by  the  corporation.  But  as  &r  as  the  corporation  it 
concerned,  it  has  already  paid  for  them  under  its  contract  with 
Anderson.  In  view  of  such  payment  to  Anderson,  the  phin* 
ti/T's  services  were  not  necessary  and  the  corporation  is  not  in 
"equity  and  good  conscience"  bound  to  remunerate  the 
plainttfll  There  has  been  no  "  unjust'"  enrichment,  and  the 
Court  is  clearly  right  in  refiising  a  recovery. 

The  same  reason  underlies  those  cases  in  which  it  is  held  that^ 
if  an  owner  of  property  incun  debts  in  improving  it  and  then 
conveys  to  a  corporation  which  he  is  in^tnimeptal  in  organit- 
ing,  the  company  is  not  liable  for  the  dcbu  so  incunvd.  The 
plaintiflr  urges  that  his  mon^v  has  gone  to  the  benefit  of  the 
corporation  and  the  hw  shoukl  create  an  obligation  to  see  him 
paid;  but  the  short  answer  is  that  the  faiw  is  not  called  upon 
to  make  the  company  disgorge,  for  it  hss  not  been  unjustly 
enriched.* 

2.  As  to  the  plaintiflT's  labors  as  attorney,  though  the 
elements  of  the  quasi-contractual  obltgatkm  are  present,  a. 
recovery  is  refused  on  the  distinct  ground  that  otherwise  tbe 
rights  of  shareholdera  would  be  infringed. 

In  so  deciding,  the  Court  undoubtedly  followed  eminent 

>RabrCbterXioiagOow  r  Omtlmy,  99P.66B(Oola  1891);  UtIleXoCk 
R.  K.  Oa.  r.  Fmy,  37  Atk.  i&i  titSc);  FiuclM  v.  Bmm lOU Ca,  s Mtv* 
SS7  (latf ). 
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authority,  though,  at  has  been  suggested,  the  view  might, 
perhaps,  be  entertained  that  since  the  shareholders  are  the 
real  parties  in  interest,  and  since  no  recovery  can  be  had,  save 
where  the  corporation  (and,  therefore  the  ^areholders  them- 
selves) has  been  unduly  benefitted,  it  b  no  hardship  upon  the 
latter  to  allow  the  recovery. 


CHAPTER  X. 

COKCLUSIOK. 

It  will  be  sufficient  to  say,  in  conclusion,  that  while  there 
has  been  a  very  considerable  difference  of  opinion  among  the 
Courts  as  to  the  grounds  upon  which  a  corporation  is  liable 
for  benefits  received  under  a  promoter's  contract  itfttr  incorpor- 
ation,* that  this  difference  of  theory  has  not  led  to  any  great 
divergence  in  the  conclusions  arrived  at  in  the  cases;  for 
whatever  the  theory,  the  prerequisites  to  a  recovery  have 
been  essentially  the  same  in  all  Courts.  The  discussion  given 
this  question,  thereibre,  must  be  justified  rather  as  being  in 
the  interests  of  an  exact  use  of  legal  terminology  than  as 
touching  fundamental  principles. 

As  regards  the  subject  latterly  considered,  however,  f.  r., 
as  to  the  liability  of  a  corporation  for  services  rendered  brfore 
tncorporation,  it  has  been  seen  that  the  decisions  are  squarely 
In  conflict  Those  denying  a  recovery  have  upon  their  side, 
perhaps,  the  weight  of  authority;  while  those  permitting  it 
have  not  applied  uniformly  and  consistently*  the  principles  of 
quasi-contract  upon  which  it  b  contended  such  a  recovery  b 
baaed.  It  may  be  (airiy  said  that  both  sides  generally  admit 
that  if  there  can  be  a  recovery  under  any  circumstances,  the 
Ibundation  tiiereof  must  lie  not  in  contrKt  but  in  an  obl^« 
tion  imposed  by  the  law. 

The  thought  of  the  writer  has  been  that,  hi  many  instances 
it  would  be  but  just  and  rifi^t  that  the  hw  should  create  a 

>8stPwtlt 
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Inbfli^  on  tiie  part  of  a  corporatioa  to  pay  for  expenses  pre* 
liniiiaiytoitsorBaiiintioii;  thit  the  conflict  of  «itlioii^bat» 
perinpe,  ariseii  from  a  fiulure  oo  tlie  pait  of  some  of  the 
eovfts  to  recognise  tiie  grounds  upoo  which  ouch  an  obliga- 
tioQ  rests;  and  I  have,  tfaerdbre,  made  fir«e  use  of  the  thoughts 
ooBtabed  hi  Mr.  Keener's  work  on  Qiiari  Contracts,  whereto 
the  hases  of  this  obligMioa  are  ao  ably  coosideffed. 


INTERNATIONAL  LAW. 

There  is  no  subject  in  the  range  of  judicial  science  pos* 
aeuing  such  intrinsic  claims  to  attention  as  that  of  inter- 
national law.  The  foundations  on  which  it  rests— -the  sanc- 
tions by  which  it  is  enforced — ^the  difficulty  of  the  questions 
involved — the  magnitude  of  the  interests  conoemed-7-all  and 
each  of  these  considerations  affords  matter  lor  curious  and  . 
most  interesting  contemplation.  The  great  nations  of  an- 
tiquity, which  have  contributed  most  to  the  civilization  of 
modem  Europe,  have  given  least  to  this  branch  of  civiliza- 
tion. If  we  look  at  the  history  of  the  Jews  we  find  a  total 
absence  of  the  sense  of  duty  in  relation  to  other  nations. 
Nearly  all  our  knowledge  of  international  law  among  ancient 
States  is  derived  from  their  intercourse  with  the  Jews,  and  with 
the  Greeks,  and  Romans,  more  particularly  with  the  latter. 
Most  of  the  rules  were  founded  on  religion.  Treaties  were 
sanctioned  with  solemn  oaths,  the  violation  of  which  it  was 
believed  would  be  followed  by  the  vengeance  of  the  gods. 
War  between  nations  of  the  same  race  and  religion  was 
declared  with  sacred  rites  and  ceremonies,  but  when  once 
begun  it  was  waged  with  little  rule  or  check.  The  herald 
proclaimed  its  existence  by  devoting  the  enemy  to  the  in- 
fernal gods.  Ambassadors  and  'heralds  always  possessed  a 
sacred  character. 

The  division  of  the  Greek  world  into  a  large  number  of 
independent  communities  favored  the  existence  of  an  Hellenic 
law  of  nations,  presenting  in  many  points— -such  as  the  recog- 
nition of  common  Hellenic  customs,  religKMis  and  political^ 
auid  of  the  principle  of  a  bsdance  of  power— a  parallel  to 
modem  international  law.  They  generally  gave  quarter^ 
allowed  the  ransom  of  prisoners,  respected  trophies,  and 
allowed  truces  for  the  burying  of  the  dead ;  and  they  had 
a  usage  bearing  a  resemblance  to  the  modem  consular  sys- 
tem. The  Jmt  FtdaU  of  tlie  earlier  Ronum  law,  regulating 
tiie  lomiat  intcrcourK  between  Rome  and  other  nations,  is 
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indeed  tbe  gem  of  what  might  have  been  a  tyetem  of  pvte 
faitemalional  kw.    But  the  rite  of  the  Roman  icpublic  to  the 
maslery  of  the  world  rendered  such  a  thing  as  international 
law  unnecessary  and  impoasibie   The  reason  for  this  is  dear; 
international  faiw  rests  upon  two  great  maxtmt    that  natiom 
are  mutually  independent  and  that  they  are  equal— but  tlie 
history  of  Rome  shows  the  exaggerated  notions  of  Roman 
superiority^  and  the  constant  aim  of  the  Roman  people  to 
dotroy  all  other  power  and  nidependence  but  their  own.   The 
chronic  state  of  war,  and  the  lust  of  conquest,  which  mark 
the  history  of  Rome,  were  un&vorable  to  the  growth  of  any- 
thing like  that  friendly  union  among  States  which  b  produc- 
tive not  only  of  reciprocal  rights  and  obligations,  but  of  roqp- 
rocal  esteem.    When  we  look  at  the  fierce  spirit  of  conquest 
amongst  the  Romans,  and  their  barbarous  international  cus- 
toms, such  as  is  to  be  found  in  their  haughty  triumphs,  in 
their  gladiatorial  shows,  when  wretched  capdves  were  **  butch-* 
ered  to  make  a  Roman  holiday  ;'*  in  the  barbarous  doctrine 
of  law  maintained  even  in  Justinian's  time,  that  prisoners  oT 
war  became  sbves  JMrt  gtmtmm^  and  that  the  consequence  oT 
captivity,  even  in  time  of  peace,  was  slavery  and  loss  of  prop- 
erty ;  it  can  scarcely  be  said  that  modem  international  law  \m 
derived  from  ancient  Rome.    In  the  midst  of  these  bait>arotts 
customs,  there  were,  however,  some  redeeming  features,  such, 
for  instance,  as  the  allowing  prisoners  of  war  to  purchase 
their  freedom,  and  selling  them  only  when  unransomed,  and 
from  this  practice,  in  the  course  of  time,  grew  up  the  more 
humane  custom  of  allowing  the  exchange  of  prisoners.    Cap-* 
tives  were  not  maltreated  by  the  Romans,  as  the  Athenians 
were  at  Syracuse  by  Greek  conquerors,  with  the  exception  dC 
kings  and  generals,  who  were,  at  least  in  Qoero's  day,  butch- 
ered without  mercy,  after  having  been  led  in  triumph  diroug^ 
the  dty.    Nor  did  the  Romans  entirely  deprive  the  inhab* 
tants  of  the  conquered  country  of  their  lands ;  they  aUowed 
them  to  retain  some  small  portion,  on  the  conditwo  that  they 
paid  rent  for  the  same  as  tenants  (fdmi).    But  of  a  qrrtens 
of  kw  which  concelfeJ  oTStaftes  as  the  subjects  of  ffghtp 
I  of  a  communhyof  natk)Q%thepol' 
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idled  and  elegamt  jurifpnidcnce  of  •ntiqiiity  furnislies  hardly 
a  traoe.  In  the  same  consummate  code  which  still  rules  the 
nost  omiplex  rthtions  of  life  with  a  wisdom  and  justioe, 
which  modem  culture  has  hardly  been  able  to  improve,  stand 
side  by  side  the  high  morality  of  a  completed  ^stem  of 
equity  jurisprudence,  and  the  savage  doctrine  that  strangers 
are  enemies,  and  that  with  enemies  war  is  eternal.  Amid 
such  rehtioos  of  States,  there  was  no  place  for  Uw.  But 
when  Irom  the  Christian  doctrine  of  the  brotherhood  of 
man,  the  inevitsble  corolbry  of  the  brotherhood  of  nations 
was  deduced,  a  body  of  Uw  to  govern  this  new  community 
foUowed  as  an  inevitable  consequence.  It  grew  slowly  at 
first,  for  the  age  was  technical,  and  dynastic  interests  long 
absorbed  the  cares  of  statesmen.  Scholiasts  and  commen- 
tators denied  that  there  could  be  a  law  of  nations,  for  where 
was  the  superior  authority  to  enact  it  ?  It  was  difllicult  lor 
lawyers  to  conceive  of  law  without  a  tribunal  to  enforce  it. 
Princes  refused  to  admit  that  any  rules  restrained  the  preroga- 
tives for  which  they  claimed  divine  origin.  Mr.  Ward  (in  his 
**  History  of  the  Law  of  Nations,'*  vol.  I.  322-328)  enumer- 
ates five  institutions  existing  about  the  period  of  the  nth 
century  which  made  a  deep  impression  upon  Europe,  and  con- 
tributed in  a  very  essential  degree  to  improve  the  Law  of 
Nations.  These  institutioan  were  the  feudal  system,  the  con- 
currence of  Europe  in  one  form  of  religious  worship  and  gov- 
ernment, the  establishment  of  chivalry,  the  negotiations  and 
treaties  forming  die  conventional  law  of  Europe,  and  the  set- 
tlement of  a  scale  of  political  rank  and  precedency. 

The  spirit  of  chivalry  encouraged  high  sentiments  of  honor 
and  fidelity,  and  gave  a  moral  sanction  to  the  observance  of 
treaties,  and  rendered  fraud  and  unfetr  advantage  over  a  rival 
unworthy  of  the  true  knight;  it  threw  a  lustre  over  the  de^ 
fence  of  the  weak  and  unprotected ;  and  it  cultivated  humane 
feelmgs  towards  each  oUier  among  the  rulen  of  society. 
Chhraliy  didated  humane  treatment  to  the  vanquished  and 
courlesy  to  enemies.  The  infiuenoe  of  Christianity  was  very 
towards  the  introductfon  of  a  better  and  more  en- 
i  of  right  and  Justice  among  the 
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of  Kiimpe.     Indeed,  u  Laurent  sayi,  the  idea  of  a  system  cf 
international  law  is  due  to  Christianity.    For  how  could  then 
be  any  legal  tie  between  roan  as  an  individual  and  men  as 
people  and  nations  until  the  consciousness  of  a  connMn 
natuie  was  acknowledged ;  until  the  gulf  which  separated  the 
liree  man  from  the  sbve  was  filled  up;  until  the  contempt  for 
or  hatfcd  of  the  stranger  as  bariMurian  or  enemy  was  removed; 
until  nuui's  nature  was  changed,  and  war  ceased  to  be  re- 
garded as  a  glorious  pastime,  or  an  ordinary  occupation,  and 
until  an  equitable  system  was  substituted  for  one  huge  over* 
grown  empire  ever  stnvmg  to  draw  all  neighbors  within  its 
grasp  and  to  maintam  unfimited  rule?    (Histmn  dm  dnii in 
£ttu.    Laurent,  Tome  iv.  libre  iiL  ch.  i).    Christian  nations 
were  bound  together  by  a  sense  of  common  duty  and  interest 
in  respect  to  the  rest  of  mankind.    The  history  of  Europe, 
during  the  early  periods  of  modem  history,  contains  many 
cases  to  show  the  authority  of  the  Churdi  over  turbulent 
princes  and  fierce  warriors,  checking  violence  and  introducing 
a  system  of  momls  which  inculcated  peace,  moderation  and 
justice.    The  government  of  the  Church  by  a  monarch,  who 
gradually  gained  great  political  power,  the  presence  in  Europe 
of  an  ultimate  interpreter  in  questions  rehting  to  religion  and 
morab,  no  doubt  did  a  great  amount  of  good  as  well  as  a 
great  amount  of  harm.    All  important  questions  of  politics 
had  some  sort  of  bearing  on  religion,  which  could  bring  them 
up  for  examination  and  settlement  before  the  Roman  Pbnttfr; 
and  the  very  vagueness  of  die  theory  of  papal  interference 
aided  its  success  on  favorable  occasions.    Innocent  IIL  saki : 
^  N^t  Uimtuknm  fiemtMdmim  ftiestatis  dijmn  pattmmmt  smprm 
jtudkpemmt:^  {O  4  tl.  De  €mtcntimt /ng^emdtt.)   The  oath 
of  fealty  was  the  moral  ligament  of  society,  but  the  Roman 
PontiA  dakaed  the  right  to  release  vassals  finom  their  oadis 
«f  allegiance  on  the  ground  that  kmgs  and  ptinocs  who  were 
disobedient  to  the  Churdi  ai^t  be  encommunicated,  and 
that  cacommunicated  persons  ought  not  to  mle  over  Chris- 
tians.   The  popes  acted  as  aibttraton  between  prince  and 
prince,  and  between  prmoe  and  people;  they  praCected  the 
weak  against  the  stioqg,  and  r^gbt  agauist  migfat.    The  pria- 
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ciple  };rc\v  up  th«it  cli.H|>utc.<<  between  nations  should  be  dcciiled 
according;  to  law  and  Christian  morality,  and  that  war,  when 
inevitable,  should  be  conducted  according  to  recognized  rules 
laid  down  in  the  interest  of  humanity. 

The  influence  of  treaties,  conventions,  and  commercial  asso- 
ciations helped  greatly  to  form  the  modem  code  of  public 
law.  The  rights  of  commerce  began  to  be  regarded  as  under 
the  protection  of  the  Law  of  Nations.  Efforts  were  made, 
upon  the  revival  of  commerce,  to  suppress  piracy  and  protect 
shipwrecked  property.  Pillage  had  become  an  inveterate 
moral  pestilence.  Papal  bulls  and  the  excommunication  of 
the  Church  were  not  powerful  enough  to  put  an  end  to  these 
evils.  Omventions  and  treaties  between  sovereigns,  on  the 
revival  of  commerce,  contributed  gradually  to  suppress  this 
criminal  practice  by  rendering  the  regulations  on  the  subject 
a  part  of  the  Law  o(  Nations.  But  it  was  reserved,  says 
Valen,  to  the  ordinances  of  Lc»uis  XIV.  to  finally  extinguish 
this  spedcs  of  piracy  by  declaring  that  shipwrecked  persons 
and  property  were  placed  under  the  special  protection  of  the 
crown,  and  the  punishment  of  death,  without  ho|)e  of  pardon, 
was  pronounced  against  the  guilty. 

Such  was  the  Law  of  Nations  when  Grodus  lived  (A.  D. 
1625).  It  had  been  reduced  to  some  degree  of  science  and 
civility  by  the  influence  of  Cliristianity,  the  study  of  Roman 
law,  and  the  spirit  of  commerce.  But  it  was  still  in  a  stite 
of  great  disorder,  and  its  principles  H-ere  little  known  and  less 
observed.  It  consisted  of  a  collection  of  undigested  prece- 
dents, without  order  or  authority.  The  work  of  Grotius,  De 
Jun  BiUiit  Pacts,  published  in  1624,  definitely  laid  down  the 
foundation  of  the  science  of  international  law,  and  his  work 
ivas  shaped  in  imitation  of  the  in^^titiitional  treatises  of  Roman 
law.  The  object  of  Grotius  was  to  correct  the  (alse  theories 
and  pernicious  maxims,  whkh  then  existed,  by  showing  a 
community  of  sentiment  among  the  wise  and  learned  of  all 
natk>ns  and  ages  in  favor  of  the  natural  law  of  morality.  He 
also  endeavored  to  show  that  justice  was  of  perpetual  obliga- 
tkm  and  essential  to  the  well-being  of  every  society,  and  that 
the  great  commonwealth  of  nations  stood  in  need  of  law,  the 
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observance  of  faith,  and  the  practice  of  justice.  Hit  idea  was 
to  digest  in  one  systematic  code  the  principles  of  public  rights 
and  to  supply  authorities  for  almost  every  case  in  the  conduct 
of  nations.  Thus  he  had  the  honor  of  redVictng  the  Law  of 
Nations  to  a  system,  and  of  producing  a  work  which  has  been 
resorted  to  as  the  standard  of  authority  m  every  succeeding 
age.  He  is,  therefore,  justly  entitled  to  be  called  the  (hthcr  of 
the  Law  of  Nations. 

The  general  desire  of  mankind  that  the  mutual  conduct  of 
nations  should  be  governed,  or  at  least  directed,  by  recognised 
rules — that  there  should  be  some  principles  to  be  invoked  by 
the  weak,  and  yielded  to  without  humiliation  by  the  powerful 
-—has  produced,  indeed,  a  literature  in  international  jurispru- 
dence exceeding  in  magnitude  that  which  has  been  employed 
on  any  other  branch  of  the  moral  sciences.  Many  of  the 
writers  have  been  remarkable  for  sagacity,  and  almost  all  have 
been  men  of  diligence  and  learning,  and  devoted  to  the  subject 
of  their  labors.  By  the  term  international  hw,  is  meant  that 
collection  of  rules,  customary,  conventional  and  judicial,  which 
are  accepted  as  binding  mier  u  by  the  civilized  nations  of  the 
work!.  Inlematk>nal  law  lays  down  rules  to  be  observed  in 
the  mutual  dealings  of  nations,  which  are  at  peace  with  each 
other,  and  of  nations  which  are  at  war  with  each  other ;  and 
it  determines  the  rights  and  duties  of  belligerent  and  neutral 
nations.  But  the  rules  of  international  hw  which  lelate  to 
war  are  more  voluminous  and  certain  than  those  which  govern 
nations  in  time  of  peace.  International  law  as  a  whole  Is 
capable  of  being  very  differently  interpreted  according  to  the 
point  of  view  from  which  it  is  regarded,  and  its  rules  vary 
infinitely  in  point  of  certainty  and  acceptance.  By  some 
jurists  it  is  considered  improper  to  speak  of  these  rules  as 
laws ;  they  are  merely  moral  principles,  as  they  are  destitute 
of  the  sanctioning  force  which  is  the  distinguishing  qualiQr  of 
law  proper.  Whilst  other  jurists  derive  its  princ^les  from 
some  transcendental  source,  such  as  nature,  the  Divine  will^ 
reason,  etc,  and  these  60  not  hesiUte  to  attribute  to  its  rules  aa 
intrinsic  authority  over  all  the  nations  of  the  world.  Acooftl- 
ing  to  this  theory,  the  usage  of  nations  is  evidence  oC  but  not 
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tlie  origin,  of  the  law.  It  merely  expresses  the  consent  of 
natioas  to  things  which  are  naturally — that  is,  by  the  law  of 
God — binding  upon  them.  There  is,  however,  no  legislative 
or  judicial  authority  recognized  by  all  the  nations  of  the 
world  that  regulates  the  reciprocal  relations  of  States,  and 
consequently  no  express  laws,  except  those  which  result  from 
tl-  '  conventions  which  States  may  make  with  one  another. 
So  that,  however  long  established  or  useful  any  or  all  of  these 
rules  may  be,  there  b  but  one  real  remedy  for  their  infrac- 
tion, and  that  remedy  is  the  sword.  True,  public  opinion  may 
be  and  often  is  appealed  to  with  considerable  force,  in  cases  of 
violation  of  international  morality,  yet  such  appeal  is  not 
always  attended  with  success,  and  at  the  best  it  aflbrds  but  a 
precarious  defence  against  tlie  acts  of  powerful  nations.  The 
foundation,  therefore,  upon  which  international  law  rests  is  the 
consent  of  nations. 

The  rules  of  human  conduct  to  which  the  word  "  Law*'  is 
applied  are  thus  classified  by  Locke,  (i)  The  Divine  law; 
(2)  The  Civil  law ;  and  (j)  The  Law  of  Opinion  or  Reputation. 
The  law  of  nations  may  be  divided  into,  firstly,  the  rules  of 
international  conduct  whkh  we  believe  to  be  commanded  by 
the  Deity,  and  which  may  be  called  the  Divine  law  of  nations, 
the  natural  law  of  nations,  or  more  concisely,  international 
morality  ;  and,  secondly,  the  rules  of  conduct  which  are  dic- 
tated or  permitted  by  the  public  opinion  of  nations,  and  which 
may  be  called  the  human,  the  actual,  the  secured,  or  the 
positive  law  of  nations.  To  avoid  tlie  confusion  incident  to 
the  use  of  one  word  to  express  rules  of  conduct  often  different, 
both  in  themselves,  and  in  their  sources,  it  will  be  as  well  to 
style  the  Divine  or  natural  law  of  nations,  Iniermaiional 
Morality:  and  confine  the  term  JuterKoHonal  Law  to  the  rules 
of  conduct,  whether  consistent  or  not  with  international 
morali^,  which  are  sanctioned  by  the  public  opinion  of 
nations.  A  passage  in  the  work  of  Hobbes'  Di  Cive,  appears, 
from  the  constant  reference  to  it  by  subsequent  writers,  to 
have  had  an  extensive  influence  on  the  theory  of  international 
molality.  In  that  passage  Hobbes  affirms,  that  organiied 
nations  assume  the  personal  characters  of  men,  and  con- 
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•cqncfitly  that  there  is  no  diflcrence  between  the  moral  ruks 
which  ought  to  be  observed  by  individiiab.    (Ux  nat0^ 
dtt'idi  ptiett  in  mmtitrmUm  hmmimmm  tt  €kitmtmm^  fM  fw(^  /f 
gtrntimm    mpfHUOur.     lYmeepUi  utrimsqut  eadem  suiti'^^ 
fiviUUei  srmei  itiStitkUP  vuhmmt  ptoprietaUM  kmmmiM  f^^^' 
^n, — hmparimm  cap.  xiv.   sect  4).     In  fact,  howcvC* 
analogy  betm*een  nations  and  individuals  v^  so  imperfect*  ^ 
we  are  seldom  warranted  in  inferring  as  to  the  one,  C'^'**^^***^^ 
which  have  been  established  as  to  the  other.    In  tb^ 
place,  the  principal  rules  of  morality  among  men  i^^^^.i^ 
what  have  been  called  imperfect  obligations,  and  dire^  ^  . 
is  to  be  done,  not  what  b  to  be  avoided.    The  f*^^^^ 
precept,  not  to  injure,  is  merged,  in  the  positive  precept*  ^*Vnt 
good    But  in  the  existing  state  of  human  improv^^ 
almost  all  the  precepts  of  international  morality  are  n^^f      ' 
A  time  may  come  when  it  may  be  usieful  to  inculcate    '^  j, 
national  bene\x)lenoe ;  but  if  we  confine  our  efforts  to  '^^^^^^^r 
objects,  we  must  be  satisfied  for  the  present  with  ^^^^^^^^\Z^ 
to  enforce  international  justice.    To  suppose  that  a  ^^f\^ 
such  as  nations  now  are,  unless  with  a  view  to  cf*^"*^    ^ 
customer,  or  to  strengthen  an  ally,  or  to  weaken  an  ^'^'^^^ffyii 
to  raise  a  barrier  against  a  ri\'al,  or  for  some  other   -     ^ 
purpose,  will  actively  strive  to  increase  the  power  or  ^^^^    i0. 
another,  b  a  vision  in  which  no  practical  politician  can  i**^^    ^^o 
Instances  may,  indeed,  be  pointed  out  in  which  a  pc^'P       |,^ 


But  such  instances  are  veiy  rare.    Great  must  be  the  f*^^^H< 


weak  to  excite  jealousy,  has  received  disinterested  a^^^ 


of  civilization,  before  the  most  sanguine  international   ^ 


can  hope  to  do  more  than  to  diminbh  firaud  and  viol^^^^]^  to 
preserve  the  weak  from  treachery  and  oppression. 


prevent  the  strong  from  tearing  one  another  to  pieces.  ^ 

A  fiirther  diflbvnoe  between  the  morality  of  nati^'^^^.^ 
the  morality  of  individuals,  arises  from  the  necessity  ^^^T^^ 
on  the  former  of  self-^protection.  An  indivklual  b  ^f^'^^^gXi^ 
by  the  law.  .Hb  cottage  b  not  endangered  by  the  palao^  ^  ^ 
arises  in  its  vicinity.  There  b,  therefore,  no  need  for  ^  p««* 
take  measures  to  diminish  the  power  of  hb  neighbor^^  ^Vl 
one  of  the  best  establbhed  principles  of  intematkmal  xxm^^ 
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declares,  that,  under  certain  circumstances,  it  is  not  only  the 
right,  but  the  duty  of  the  general  body  of  nations  to  prevent 
anyone  from  acquiring  a  preponderance  of  force  dangerous  to 
all  the  others. 

Again,  it  is  now  an  admitted  doctrine  that  between 
individuals  a  contract  obtained  by  violence  is  not  binding. 
But  all  Europe  was  shocked  at  the  immorality  of  the  states- 
man who  ventured  to  proclaim  that  the  treaties  of  1 8 1 5  were 
not  binding  on  France,  having  been  wrung  from  her  when  her 
armies  had  been  defeated  and  her  fortresses  captured,  and 
while  her  capital  was  in  the  possession  of  the  enemy.  It  is  for 
the  weUare  of  society  that  agreements  entered  into  by  an  indi- 
vidual while  under  duress,  should  be  void.  On  the  other  hand, 
the  welfare  of  society  requires  that  engagements  entered  into 
by  a  nation  under  duress  should  be  held  binding ;  for  if  they 
were  not.  wars  would  terminate  only  by  t)ie  utter  subjugation 
and  ruin  of  the  weaker  party.  If  the  Allies  had  believed  that 
their  treaties  with  France  were  merely  waste  paper,  they  must 
have  destroyed  her  fortresses  and  partitioned  her  territory. 
They  ventured  to  leave  her  powerful,  only  because  they 
thought  they  could  rely  on  her  engagements. 

And,  lastly,  there  is  a  marked  difference  in  the  force  of  the 
sanctions  which  tend  to  restrain  immorality  among  men,  and 
those  which  tend  to  restrain  it  among  natioas.  These  sanctions 
are  moral  or  physical.  The  physical  .sanction  is  the  fear  of 
injury  to  person  or  to  property.  The  moral  sanction  is  the 
fear  of  punishment  in  a  future  world,  or  the  loss  of  honor,  of 
reputation,  or  self-esteem  in  this.  But  the  attempt  to  bind 
nations  by  mere  moral  sanctions,  is  to  fetter  giants  with  cob- 
webs. To  the  greatest  of  human  restraints,  the  fear  of  a  here- 
after, they  are  insensible.  Again,  nations,  are  not  restrained 
by  fear  of  the  loss  of  honor ;  for  honor,  in  the  sense  in  which 
that  word  is  applied  to  individuals,  does  not  apply  to  them. 
Among  educated  Europeans,  these  imputaticms  are  in  men 
cowardice  and  fiilsdiood ;  and  in  women  unchastity.  But  as  a 
nation  cannot  be  exclu<ied  from  the  society  of  other  nations* 
a  oatiofi  cannot  lose  its  honor  in  the  sense  in  which  honor  is 
lost  by  ||n  individual.    Never  has  the  foreign  polic>'  of  Franoe 
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been  more  npecioits,  more  iattliless,  or  more  crud*  vW 
during  the  reign  of  Louis  XIV.    For  half  a  ce»^^^ 
habcHially  maintained  a  conduct,  a  single  instance  of  ^^ 
would  have  excluded  an  individual  from  the  society  ^ 
equals.    At  no  time  was  Fiance  more  admired,  m^  ^ 
courted.    What  are  often  called  injuries  to  the  hono^  ^ 
nation  are  injuries  to  its  vanity.    The  qualities  of  ^^ 
nations  are  most  vain,  are  force  and  boldness.    They  ^^^ 
that,  so  br  as  they  are  supposed  to  possess  these  <l^>'^7^ 
they  are  themselves  unlikely  to  be  injured,  and  vexf'^^^^ 
others  with  impunity.    What  they  most  fear,  therefore,  ^ 
betraying  timidity,  which  is  an  index  and  cause  of  weakne^ 
But  timidity,  which  excludes  a  man  from  society,  msket  ^ 
nation  only  the  more  acceptable.    The  fear  of  loss  of  rqrat^ 
tion  is,  indeed,  a  restraint ;  and  among  the  nations  that  dea^ 
to  be  respected  for  justice,  a  considerable  one.     But  suct^ 
nations  are  few.    Strength  and  courage— or  as  it  is  usuall^ 
termed  spirit — not  integrity  and  moderation,  are  the  qualities 
for  which  moat  nations  desire  to  be  admired.     If  they  cat^ 
succeed  in  inspiring  fear,  they  are  indiflerent  to  hatred.    If? 
appears,  therefore,  that  the  fear  of  physical  evil,  the  fear  o^ 
injury  to  the  persons  or  to  the  properties  of  the  members  df 
the  community,  is  the  principal  restraint  on  the  conduct  oT' 
nations.    As  a  protection  to  the  weak,  of  course,  it  is  trifling ; 
and  the  rights  of  weak  nations,  therefore,  unless  they  acquire 
the  advant&ges  of  strength  by  confederacy,  are  always  dis- 
regarded b>  the  strong.    But  when  a  nation  perceives  a 
probability  that  it  will  be  resisted,  and  a  possibility  that  it  may 
feil,  the  check  is  powerful— more  powerful,  in  most  cases  than 
that  imposed  by  the  physical  sancdon  on  individuals.    When 
an  individual  proposes  to  break  the  municipal  law,  he  expects 
to  escape  detection,  and  he  generally  knows  the  amoont  of 
evil  which,  if  he  be  detected,  will  folfow.    A  nation,  on  the 
other  hand,  never  escapes  detection,  and  never  can  estfanate- 
the  amount  of  suflering  which  it  may  incur.    The  law  of 
nations  appears  at  first  sight  to  resemble  those  of  Draeo.    It 
seems  to  have  only  one  punishment  for  every  offnet ;  but 
that  punishment  may  vary,  fiom  a  passing  iacowwnlaDce  to 
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the  Utmost  evil  that  man  can  endure  from  man.  It  may  be 
Gonliiied  to  a  temporary  financial  and  commercial  derange- 
ment, or  it  may  extend  to  the  destruction  of  the  wealth,  the 
institutions,  the  independence,  the  education,  and  even  the 
religion  of  the  country.  The  fear  of  these  dangers  generally 
prevents  deliberate  breaches  of  international  law  between 
great  nations. 

In  the  present  state  of  the  world,  countries  of  equal,  or 
nearly  equal  strength  are  desirous  of  mutual  peace.  War  has 
become  a  (ar  more  expensive  and  fiir  more  dangerous  game 
than  it  was  two  or  even  one  hundred  years  ago.  Both  nations 
and  sovereigns  feel  that  its  risks  more  than  balance  the 
chances  of  gain.  While  the  law  to  which  each  party  appeals 
is  in  its  present  vague  and  imperfect  state ;  and  while  a  knowl- 
edge of  its  rules,  as  far  as  they  may  be  considered  as 
established,  is  so  little  difTused,  it  is  impossible  to  prevent  the 
frequent  recurrence  of  international  disputes  and  very  difficult 
to  adjust  them.  But  as  it  sddom  happens  that  a  nation 
intentionally  violates  what  it  believes  to  be  that  law— except, 
indeed,  in  the  case  of  a  neighbor  too  weak  to  resist— it 
follows  that  if  the  rules  of  international  law  were  full,  clear, 
and  well-known,  national  disputes  would  be  rare  and  brief.  If 
it  be  important  that  municipal  law  should  be  dear  and  well- 
known,  in  order  to  prevent  the  inconvenience  of  private  litiga- 
tion, how  much  more  important  is  it  that  the  rules  of  inter- 
national law  should  be  ascertained  and  studied  in  order  to 
prevent  war  between  civilized  nations.  It  is  an  admitted 
principle  in  international  law,  that  all  nations  are  to  be  treated 
as  equal ;  that  all  are  entitled  to  similar  rights,  and  to  a  similar 
iiMlcpeodence,  whatever  be  their  power.  But  hardly  a  shadow 
of  this  equality  is  to  be  found  in  practice.  In  practice,  the 
treatment  which  nations  receive  dq>ends  on  their  force :  the 
strong  dictate,  the  weak  submit,  and  those  whose  power  is 
nearly  balanced,  negotiate. 

Ptossfcly  there  is  no  point  on  which  the  Law  of  Natkxis  as 
laid  down  by  Grotiut,  differs  more  from  that  which  is  now 
recogniacd,  than  as  to  the  treatment  of  criminal  refugees. 
Grolias  maintains,  that  a  nation  is  strictly  bound  either  to 
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punish  or  to  give  tlicin  up,  but  he  admits  that  the  figured 
natioa  sddom  exacts  the  periprmance  of  this  duty,  except  ia 
the  cases  of  peraons  accused  of  political  oflenoes,  or  of  atio- 
dous  crimes.  But  it  is  now  admitted,  first,  that  no  nation  can 
kwfttUy  punish  or  even  try  oflences  committed  by  foceigncri 
in  a  foreign  territory ;  and,  secondly,  that  the  extradition  of 
criminab  for  trial  or  punishment  in  the  country  where  the 
crime  was  committed,  is  a  matter  of  treaty,  and  can  be  re- 
quired only  to  the  extent  and  under  the  circumstances  defined 
by  the  treaty;  and,  thirdly,  that  political  oflences  are  pre- 
cisely those  to  which  no  such  treaty  ought  to  extend. 

It  is  scarcely  necessary  to  mention  that,  of  all  the  countries 
of  the  world,  England  has  by  fiu-  the  greatest  interest  in  main- 
taining the  iiidepen«lenoe  of  her  mercantile  flag  m  time  of  war, 
and  the  safcty  of  the  property  afloat,  whether  under  another 
flag  or  her  own.  Engbuid  has  almost  as  many  merchant 
vesseb  trading  to  every  part  of  the  globe  as  all  the  other 
maritime  States  put  together.  Her  own  property  m  trmmata  on 
the  ocean  is  enormous.  She  also  carries  a  very  large  amount 
of  merchandise  for  foreign  owners.  Her  colonies  are  scattered 
over  every  part  of  the  globe,  and  the  colonial  trade  and  navig^ 
tioa  h%  carried  on,  like  that  of  these  islands,  under  the  British 
fla|^.  It  is,  therefore,  of  paramount  importance  to  us  that  in  the 
event  of  war,  whether  we  are  neutrab  or  belligerents,  our 
cuwmerce  should  be  exposed  to  as  little  interruption  and 
peril  as  possible.  The  modem  policy  of  EngUnd  is  to  main- 
tain, as  far  as  possible,  a  strict  neutrality  when  war  breaks 
out  between  foreign  States,  unless  her  own  rights  and  interests 
are  concerned  or  attacked.  During  the  last  forty  years  six 
wars  have  occurred  ia  which  British  neutrality  has  been 
sucocsifully  nuuntained  "the  Franco-Austrian  war  of  i8S9t 
the  Mexican  war,  the  American  dvil  war,  the  Danish  war  of 
i864,theGcnnan  warof  ifl66,and  the  Franoo-Germaa  war 
of  iflya  la  each  of  these  conflicts  it  would  have  been  cooi- 
petent  to  the  belligerent  powers,  but  for  the  Drrlaratioa  of 
Auiji,  if  they  had  thought  proper,  to  exerdse  the  aacient  bel- 
figeraat  rights^  »n  arm  aad  rommission  prmfeeen;  to  slop 
every  Britith  vessel  oa  the  sens  ^  tike  out  of 
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them  any  enemy's  property  found  on  board ;  to  intercept  the 
service  of  our  mail-packets  all  over  the  world  in  search  for 
prohibited  articles  and  correspondence,  and  to  inflict  on  us  as 
neutrals  an  incredible  amount  of  loss  and  annoyance. 

We  have  reached  an  epoch  in  which  a  spirit  of  moderation 
and  a  sentiment  of  equity  begin  in  the  elevated  sphere  of 
politics  to  prevail  over  the  tendencies  of  an  ancient  routine, 
at  once  arbitrary  and  insolent,  and  over  a  culpable  indiflercnce 
to  the  causes  that  lead  to  wars  and  misfortunes.  The  grand 
epoch,  which  places  the  interests  of  humani^  above  those  of 
policy,  is  the  aim  towards  which  every  great  intdUgenoe  turns 
in  times  hlce  then  with  instinctive  sympathy.  States  between 
which  there  cxtits  a  serious  cause  of  disagreement,  before 
having  reoourK  to  arms,  should,  as  fiu-  as  possible,  submit 
their  dillerences  to  the  friendly  offices  of  neutral  powers. 

/  E.  R.  Sufkems. 


THE  ADMINISTRATION  OF  JUSTICE  IN  JAPAN. 
Addbkda. 

The  article  in  our  last  four  numbers,  entitled  "  The  Admin- 
utiadon  of  Justice  in  Japan,"  by  Professor  John  H.  Wigmore, 
owing  to  his  absence  in  Europe,  was  not  submitted  to  him  in 
proof  before  printing ;  and,  since  the  date  of  its  piesentation 
to  the  Columbian  Exposition  Congress,  events  in  Ja|MUi  have 
made  necessary  some  additional  lines  nodng  the  recent  changes 
in  the  international  situation. 

The  chief  purpose  of  the  article  was  to  <lemonstrate  Japan's 
fitness  for  the  abolition  of  the  extra-territoriatit>'  imposed  by 
the  treaties  of  forty  years  ago  and  for  the  resumption  of  her 
judicial  autonomy.  Since  the  date  of  the  paper  this  result  has 
been  substantially  accomplished  by  the  negotiation  of  new 
treaties  with  the  great  Occidental  powers.  England  broke  the 
path,  just  as  the  Chtno-Japanese  war  opened,  by  a  treaty 
signed  July  i6,  1894;  the  United  States  followed  (but  too 
late  to  gain  the  credit  of  priority  in  good  deeds)  on  November 
16,  1894;  then  successively  Ru^a,  Germany,  Sweden- 
Norway,  and  Italy ;  in  France  the  Senate  now  has  a  new 
treaty  before  it  Under  all  these  treaties,  consular  jurisdic- 
tion is  brought  to  an  end  on  July  16,  1899,  and  judicial 
autonomy  is  then  restored ;  the  american  treaty  is  to  continue 
in  force  for  twelve  years  from  that  date,  with  an  option  for 
either  party  of  rescission  after  twelve  month's  notice ;  but  of 
course  the  denunciation  of  the  treaty  would  not  restore  extra- 
territorial consular  jurisdiction,  which  is  forever  swept  away. 

The  new  Qvtl  Code  of  Japan,  described  in  the  article  in 
question,  was  to  have  gone  into  force  January  1,  1893;  but 
the  Parliament  postponed  its  operation  for  five  years,  mainly 
in  order  to  bring  its  provisions  of  family  law  and  inheritance 
into  greater  harmony  with  Japanese  traditions.  At  piesent 
there  are  in  force  large  portions  of  the  revised  Gvil  and  Com- 
mercial Codes,  as  well  as  a  revised  Criminal  Code.  The 
entire  system  is  expected  to  be  in  operation  before  July  17, 
1899,  the  date  for  the  extension  of  Japanese  jurisdiction  over 
>rctgners. 
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As   Markbo  by  Dbcisions  selected  from  the  Advance 
Reports. 


The  Supreme  Court  of  New  York  has  very  properly  de- 
cided (especially  in  view  of  the  fact  that  the  defendant  was  an 
attomc>'-at-law)  tliat  prooCi  that  the  plaintiff  knew 
the  nature  and  effect  of  an  assignment  of  a  judg- 
ment, does  not  meet  the  plaintifl*s  charge  that  he 
was  induced  to  make  said  assignment  to  the  de- 
fendant by  rea.Hon  of  a  false  representation  on  the  part  of  the 
latter,  that  if  the  plaintiff  did  not  so  do  he  would  be  sent  to 
prison:  Duutt  v.  IVtMe,  46  N.  Y.  Suppl.  981. 

The  Kansas  Statute  (§42,  c.  6  Gen.  Stat.  18S9)  provides 
that  on  the  day  of  executing  an  assignment,  a  schedule  of  the 
liabilities  of  the  assignor  shall  be  filed  with  the 
clerk  of  the  court,  whose  duty  it  becomes  to  notify 
the  creditors.  In  Goodin  v.  Ntweamb,  49  Pac.  82 1 
(Kan.),  the  court  was  called  upon  to  decide  the  vaiidit>'  of  an 
assignment  where  the  schedule  was  not  filed  until  the  follow- 
ing day,  as  against  an  attachment  which  issued  just  after  the 
filing  of  the  schedule :  it  was  held  that  the  assignment  was 
completed  by  the  filing  of  the  schedule,  ahhough  it  was  inti- 
mated that  the  attachment  might  have  been  given  priority  if 
there  had  been  any  evidence  that  the  schedule  was  withheld 
lor  a  fraudulent  purpose. 

An  attorney  has,  by  virtue  of  his  office,  no  authority  to 
compromise  his  client's  claim,  or  to  satisfy  his  client's  judg- 
ment, except  upon  payment  in  full.  Hence,  held 
that  burden  is  on  par^  who  alleges  that  plaintiff's 
attorney  accepted  an  acknowledgment  of  indebt- 
^ness  by  garnishee  to  debtor  in  payment  of  hb  writ  of  exe- 
cution, to  ^ow  that  he  had  authority  to  do  so :  Bmr  v.  Rodtr^ 
49  Pic.  (Ore.)  962. 

The  questbn  of  the  validity  of  an  auction  sak  at  which 
puffers  are  employed  by  the  owner  to  bid  up  prices  in  his 
AMttM  Sato,  behalf,  about  which  the  courts  of  common  law  and 

^■■•*y  of  equity  in  England  were  so  long  a  time  at  vari- 
ance, has  been  recently  pas^d  upon  by  the  Supreme  Court  of 
New  York,  that  court  holding  that  such  sale  operates  as  a 
fraud  on  the  real  bidders  and  is  invalid :  Bvwman  v.  McCUma* 
Ai«,  46  N.Y.  Suppl  945. 
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A  broker  it  ensiled  to  hb  commitsion  lor  the  sale  of  ml 
cilate  as  toon  as  he  has  found  a  purchaser,  regardless  of  whether 
his  principal  throws  over  the  oontract  or  not,  but 
the  broker  may  waive  his  right  by  continuing  to 
act  for  the  principal  and  setting  it  to  another  pur- 
diaser.when  he  b  entitled  to  commission  only  on  second  sale: 
D^0nt  V.  Sktfm^,  49  Pte.  (Kan.)  795. 

A  form  of  notice  sent  by  a  common  carrier  to  the  con- 
signee of  certain  goods,  apprising  the  latter  of  the  &ct  that 
the  »M  goods  had  arrived  at  their  destination,  and 
bearing  a  request  to  return  said  notice  when  call- 
ing to  pay  charges,  and  a  statement  that  all  orders 
••I  for  the  delivery  of  goods  must  give  the  number 
of  the  car  and  date  of  freight  bill,  is  not  evidence 
of  title  of  said  goods  suflident  to  justify  a  detivery  to  the 
party  in  whose  hands  the  paper  is  found,  without  ascertain* 
mg  that  the  deUvery  was  being  made  to  die  consignee :  Sm- 
skeimfTv.  New  Ymk  Cemi.&N,  R.  R.  €0^  4/6  N.  Y.  SuppL 
ZSy.    (Supfcme  Court.) 

Defendant  acted  as  attorney  for  plaindflT  and  others  in  the 
adjustment  of  certain  fire  insurance.    PlaintiflT  claimed  a  bal- 
ance due  her  upon  this  account    Defence  that 
this  babnce  had  been  paid  over  to  other  parties, 
tiM.        ctients  of  defendant,  with  the  pbintift's  consent 
*^^  **^  When  asked  to  state  their  names  defendant  refused^ 


on  the  ground  th?t  such  payment  was  a  confiden- 
tial commuidcatfon.  It  was  decided  when  an  attorney  acts  for 
several,  a  communication  made  by  or  to  one  of  them  in  the 
presence  or  with  the  knowledge  of  the  others  is  not  a  confi- 
dential communication,  and  hence  defendant  must  answer  the 
question :  Jibmni  v.  StUttfiam,  49  ?ac.  (Ore.)  976. 

The  Supfcme  Oourt  of  New  York  has  reiterated  the  rule  that 
fai  the  case  of  a  contract  consummated  through  written  corre- 
spondence, the  contract  is  made  at  the  place  where 
the  letter  containing  the  proposition  is  received  and 
whence  the  assenting  reply  is  forwarded,  and  that 
the  contract  is  complete  when  the  letter  of  acceptance  b  sent; 
and  applying  the  rule  to  wagering  contracts,  has  decreed 
a  recovery  under  the  New  York  Statute,  (1  Rev.  St,  p.  663, 
M  I5f  16.)  of  money  transmitted  by  the  plaindflf  m  New  York: 
to  the  defendant  hi  Pittsburg,  Pa.,  to  be  used  by  die  latter  ha 
wagering  contracts  upon  die  rise  and  fidl  of  prices  on  die 
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Chicago  Board  of  Tiade :  Zeitner  v.  Irwin,  46  N.  Y.  Suppl.  852. 

When  in  a  contract  for  the  sale  of  real  estate  the  person 
named  as  vendee  refuses  to  carry  out  the  agreement  unless 
raifaiMwra    property  not  mentioned  in  the  contract  is  conveyed 

TM4V  af  to  him,  the  vendor  is  relieved  from  performance,  or 
tender  of  performance,  as  a  prerequisite  to  recovering  an 
amount  named  in  the  contract  as  liquidated  damages :  Ugki* 
kma  V.  McGmrt,  46  N.  Y.  Suppl.  987.    (Supreme  Court.) 

Where  the  seller  of  grain,  prior  to  the  time  of  .delivery, 
notifies  the  buyer  that  he  will  not  delhrer  the  property  pur* 

BffVMii.      chased ;  if,  at  any  time  between  the  notice  of  re- 

**■■■■"  scission  and  the  time  of  delivery,  the  buyer  might 
have  bought  in  the  market  at  or  below  the  contract  price,  he 
can  only  recover  nominal  damages ;  but  if,  during  that  period, 
the  nurket  value  is  constantly  greater  than  the  contract  price, 
the  buyer  need  not  purchase  In  the  market  at  his  peril,  at  the 
time  when  the  value  b  lowest,  nor,  indeed,  at  all,  but  may 
recover  from  the  defaulting  seller  the  market  value  of  the 
grain  at  the  time  and  place  of  delivery,  less  the  contract  price : 
Ym'k'Drapar  Mtrcaniiie  C0.  v.  Lmsk,  (Court  of  Appeab  of  Kan- 
saO  49  Pac.  Rep.  788. 

The  rule  that  the  defendant,  in  a  suit  for  breach  of  contract, 

is  not  liable  for  speculative  damages,  does  not  extend  so  fiu-  as 

spMaiMN*    to  permit  him  to  escape  all  liability  for  the  breach 

"■^■s—  simply  because  his  liability  cannot  be  accurately 
determined  in  dollars  and  cents,  and  the  jury  may  thus  need 
to  speculate  somewhat  as  to  the  amount  of  damages  suffered 
by  the  plaintiflT:  SiawtU  v.  Grttnwkh  Ins.  Cc,^  46  N.  Y.  Suppl. 
802.    (Supreme  Court) 

The  Supreme  Court  of  New  York,  in  WUHnms  v.  Hay,  46 

N.  Y.  Supp.  895,  decided  that  it  was  not  actionable  deceit  for 

Pictw.       an  insolvent  to  give  a  guarantee  for  the  perform-' 

!^   ance  of  a  third  person's  contract,  where  he  neither 

represents  himself  to  be  solvent  nor  discloses  the 

&ct  of  his  insolvency. 

This  follows  out  the  rule  that  an  intent  to  defraud  cannot 

be  imputed  to  an  insolvent,  who  contracts  a  debt  knowing  he 

is  insolvent,  but  not  disclosing  the  (act 

The  Merchant  Shipping  Act  of  1894  provides  that,  when  a 
British  seaman  is  discharged,  the  master  shall  furnish  his  pas- 
sage home,  or  supply  him  with  the  means  of 
'_'  or  else  «« deposit  with  the  con- 

s«kr  officer  .  .  •  such  a  tilm  of  money  as  is  by 
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the  oflRoer  •  •  .  dcened  suliicseiit  to  defray  the  expenses  oT 
his  maintenanoe  and  passage  home.'*  The  penalty  for  non* 
compliance  is  liability  to  a  suit  by  the  seaman  for  the  ex- 
penses incuncd.  The  Court  of  Appeal  has  dedded  (Ed- 
SMm£r  V.  Steti,  Kpwjv'  ^  C^^  45  Weekly  Rep.  689)  that  if 
the  master  deposits  with  the  consukr  ofBcer  money  for  this 
purpose,  that  officer  is  arbitrator  without  appeal,  iod  a  sea- 
man whose  expenses  exceed  the  amount  thus  deposited  hai 
no  remedy. 

Under  the  New  York  Statute  alimony  may  be  allowed  or 
mv«fw.      increased  aiter  divorce,  provided   the  court  re- 
Ammm9     serves  the  power  in  the  decree  of  dhforcc :  NM 
V.  NMf^  4fi  N.  Y.  Supp.  Ssa    (Supreme  Court) 


The  Supreme  Court  of  New  York  has  laid  down  the  rule 

that  an  election  to  decide  the  question  of  the  issuance  of  muni- 

puctNai,     opsd  bonds,  on   which  question   only  qualified 

OwMM      property  owners  are  by  statute  allowed  to  vote,  is 

^*****       rendered  void  by  the  admission  of  unqualified  votes 

to  a  number  equal  to  the  majority  by  which  the  propositioo 

was  carried :  Stott  v.  TtuwwAf/,  46  N.  Y.  Suppl.  1084. 

The  Supreme  Court  of  Vermont  has  reaflfirmed  the  rule 

already  established  both  in  England  and  in  the  United  States, 

raiiimij  ^  ^^  votes  cast  by  legal  voters  for  an  ineligible 

CMi4MMa.     candidate,  it  not  affirmatively  appearing  that  said 

■•fff!***  ^   voters  knew  the  candidate  to  be  ineligible,  are  not 

**"^      to  be  rejected  in  determining  whether  the  opposing 

candidate  has  received  a  majority  of  the  votes  cast :   SuUe  tx 

nl  GoodeltY^  MtGeary^  38  Atl.  Rep.  165. 


For  one  person  to  induce  another  to  leave  an  employment 
or  to  dischairge  an  employe  by  persuasion  or  argument,  how- 

Bi^pi^y,^  ever  whimsical,  unreasonable  or  absurd,  is  not  in 
^uiw>iJ  itself  unlawful,  but  to  intimidate  an  employer  fay 
l^'""*'**  threats,  if  the  threats  are  of  a  character  to  pro- 

rifranai.  ^^^^  ^^  result,  and  thereby  cause  htm  to  dis- 
charge an  empk)ye  whom  he  desired  to  retain  and  would  have 
retained  excqpt  for  such  unlawful  threats,  is  an  actionable 
wrong:  Ikrkms  v.  Ptmdieim^  38  AtL  Rep.  (Supreme  Judtdsl 
Court  of  Maine),  96. 


In  suit  for  damages  to  rental  value  of  property  fay  reason  of 
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the  construction  and  operation  of  elevated  railroad,  plalntifT's 
experts  testified  to  the  general  courM  and  current 
of  values  in  the  neighborhood.  On  cross-exami- 
nation they  were  asked  questions  as  to  the  change 
in  rental  value  of  specific  properties.  Held  to  be 
proper.  On  opening  of  defendant's  case  he 
oflered  testimony  of  experts  as  to  specific  prices  of  property 
to  contradict  the  statements  made  by  plaintiflTs  witnesses  on 
cross-examination,  and  thus  prove  that  they  had  not  sufficient 
knowledge  to  render  their  testimony  of  any  weight  Held 
hiadmisstble:  0*Suiiwan  ei  al.  v.  N.  V.  B,  R.  R„  (Supreme 
Court.)  46  N.  Y.  Suppl.  764. 

Indictment  for  murder.    When  deceased  was  fii  extrtmis,  the 

prisoner  and  a  co-defendant.  Wong  Wing,  were  brought  before 

him.     Wong  Wing  on  entering  made  a  remark  to 

iriSwiuiiB    <l<!C6ased  in  Chinese.     In  the  course  of  the  dying 

declaration,  which  was  then  being  written  dowi) 

for  deceased,  the  district  attorney  asked  what  Wong  Wini;  had 

said  to  him  on  entering.     Held  inadmissible:  Ptcju  v.  W09^ 

Ouuy,  (California,)  49  Pac  854. 

In  the  Circuit  Court,  Northern  District  of  California,  Mor* 
rowy  Grcuit  Judge,  has  recently  decided  the  following  ques- 
tion of  jurisdiction : 

A  firm  residing  and  carr3ring  on  business  in  New  York 
brought  an  action  at  law  against  the  city  of  Santa  Rosa,  State 
of  California,  upon  bonds,  with  interest  coupons, 
issued  by  said  city.  Prior  to  the  rendition  of 
judgment  the  present  complainant  applied  to  in- 
tervene in  that  suit,  on  the  ground  that  he  was  a 
resident  and  taxpayer  of  the  city  and  desired  to 
resist  payment  of  the  bonds ;  that  they  were  il- 
legal, and  a  proper  defence  was  not  being  made. 
His  motkm  was  dismissed.  Thereupon  the  complainant  filed 
a  bill  in  equity  to  enjoin  the  action  at .  law  and  to  obtain 
leave  to  intervene  and  defend.  It  was  objected  that  the 
court  had  no  jurisdiction,  as  the  complainant  and  the  city  of 
SanU  Rosa  were  both  citizens  of  California.  The  court  held 
that  when  a  bill  hi  equity  is  brought  in  the  Grcuit  Court  to 
enjoin  and  hnpeach  the  judgment  rendered  by  a  state  court, 
the  jurisdiGtkmal  requisite  of  diversity  of  citizenship  must 
esciat  In  this  respect  the  suit  is  deemed  an  original,  inde- 
penclent  suit  But  the  present  bill  having  been  brought  to 
enjoin  a  judgment  m  the  United  States  Court,  where  the  juris- 
dictKNial  requisite  of  diversity  of  citizenship  was  satisfied,  was 
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not  an  independent  suit*  but  ancillary  to  tiiat  action.  It  could, 
tbcrduce,  be  maintained. 

The  court,  however,  decided  against  the  complainant  on 

the  ground  that  the  previous  ruling  in  the  action  of  law,  that 

KM        his  status  as  a  taxpayer  was  not  suflident  to  en- 

^■■'o^  title  him  to  intervene,  was  applicable  and  eoo- 
dusive  against  his  right  hi  the  suit  hi  equity^— the  ruling 
having  remained  without  appeal  or  revcisal :  MeDmtdd  v. 
SiHgmum^  8i  Fed  Rep.  753* 

Cmnmn^mm  v.  Syr^ieuu  Imprmfemumi  O.,  46  N.  Y.  Supp. 
954.  (Supreme  Court,)  is  a  fresh  illustration  of  the  old  prin- 
^a^^       ciple  that  in  determining  thequestion  whether  one 
i»i—n.     is  ft  servant  of  another,  so  as  to  make  the  other 
jy,<*      responsible  for  his  work  to  strangers,  and  so  as  to 
^  '  "  ^      exempt  the  other  from  liability  to  the  one  lor  the 
work  of  the  other's  servants,  the  sole  test  is  whether  the  one 
b  cmplo>*ed  by  the  other  and  subject  to  his  direction  and  oon* 
trol.    If  so,  the  relationship,  with  its  legal  consequences, 
cxisu,  and  it  matters  not  that  the  servant  is  in  the  general 
employ  of  another,  and  only  temporarily  loaned  for  the  occa- 
sion: IVjrIUe  V.  Pfalmter,  137  N.  Y.  348  (1893),  and  Miclmery 
V.  Caiml  Cc^  151  N.  Y.  41 1  (1896X  are  dted  as  settling  any 
doubt  about  the  New  York  rule. 

In  AMUme  v.  Hmutam,  W.  Si.  &  P.  F.  R.  O.,  id.  957,  it 
was  held  that  a  trackmaster  of  a  cable  road  company  repre- 
sent!!  the  company,  and  that  one  who  is  injured  while  obeying 
his  orders  and  relying  on  his  promise  to  avert  danger,  has  a 
cause  of  action  against  the  company.    . 

An  interesting  case  on  this  ever  interesting  question  is 
^WriflSw  CWi/i?.  Ca  v. /VfmMf,  49Pte.(N.M.)8o7.  Phun* 
riiunLiiij  tiflTs  mtestate  had  been  killed  hi  a  coal  mhie  fay 
wnMaiiii  an  exploskm  of  gas ;  there  was  evklenoe  that  the 
room  in  which  the  gas  had  collected  had  been  marked  dan- 
gerous by  the  fire-boss,  who  was  admitted  to  be  a  vice  princi- 
pal. The  judgment  for  pbintifTwas  revemd,  on  the  ground 
that  the  attention  of  the  jury  had  not  been  directed  to  die 
defendant's  legal  poaitkm,  which  the  Supreme  Court  now  ap- 
proves: to  wit,  that  if  deceased  had  seen  the  dangerous  signal, 
and  had  in  spite  of  it  gone  on  with  hb  vrork  in  an  acQoiniQg 
room,  he  was  guil^  of  contributory  negligence^  and  plaintin 
couM  not  reoovcr,  especially  as  the  aoddo^  eould  oiuy  have 
taken  place  through  the  negligence  and  dbobedfence  of  a 
felkiw-aervant :  SiiMkmm  v.  ifam^JfcrAy  r<r^  113  UMom,  yg6 
[1874);  Jlmii'mdCk  r.  Bm^  149  U.  &  3^8  (i89aXa** 


PIOGIUBSS  OP  THE  LAW.  721 

Just  what  dcj^rce  of  affixing  to  real  estate  is  neoe«sar>'  to 
constitute  machinery  part  of  the  real  estate,  for  the  purpose 

fugian^  of  subjecting  it  to  a  mortgage  in  which  it  b  not 
TwMMitr  wMa  expressly  mentioned,  was  the  question  raised  and 

Mwfsas*  iQ  jjg  decided  in  Daitdtr  Af^cr  Co,  v.  Bowrt^^  41 
Solic.  Joum.  778.  The  case  was  presented  in  the  form  of  an 
injunction,  prayed  for  by  both  mortgagor  and  mortgagee,  to 
prevent  a  subsequent  vendor  from  selling  the  nuchtnery. 
Sixurity  being  given  by  plaintifTs,  the  machinery  was  deliv- 
ered to  them  pending  trial.  It  will  be  interesting  to  watch 
the  result. 

Eksirom  v.  Haii,  38  Atl.  (Me.)  106,  decides  that  fixtures  an- 
nexed to  real^  after  execution  of  mortgage  become  part  of 
the  security,  and  cannot  be  removed  without  mortgagee'^ 
consent. 


The  Supreme  Court  of  Oregon  has  recently  decided  that  if 
a  foreign  corporation  does  business  in  a  state,  it  renders  itself 

F'KviM      subject  to  service  of  process  upon  its  officers  or 
CiMJiBtHM,  agents  in  that  state,  and  this,  too,  where  there  is 

*^^f     no  special  provision  to  that  eflect  in  the  laws  of 

'^"■•'  the  sUte.  The  court  said:  "Now,  by  the  laws 
and  policy  of  this  state,  foreign  corporations  are  as  free  to 
engage  in  business  therein  as  corporations  of  its  own  creation; 
but,  no  special  provision  having  been  made  for  the  service  of 
process  upon  them  ....  it  may  be  made  in  like  manner  as 
upon  domestic  corporations,  and  a  return  thereof,  good  in  an 
action  against  the  latter,  will,  under  similar  circumstances  be  ' 
good  against  the  former."  It  is  believed  that  the  court  was 
in  error:  St.  Qmrw.  Ccx.  106  U.  S.  350(1882);  upon  which 
the  court  relies  does  not  support  this  view.  That  case  holds 
that  a  state  may  declare,  as  a  condition  of  a  corporation's 
doing  business  within  its  borders,  that  the  corporation  shall  be 
liable  to  service  of  process,  and  that  that  condition  may  he 
implied  as  well  as  expressed.  For,  **if  a  state  permits  a 
foreign  corporation  to  do  business  within  her  limits,  and  at  the 
same  time  provides  that  in  suits  against  it  for  business  there 
done,  procen  shall  be  served  upon  its  agents,  the  provision  is 
to  be  deemed  a  condition  of  the  permission.*'  The  court,  in 
the  present  case;  hnplies  not  only  the  condition  but  also  the 
statute  imponng  it :  FarrH  v.  Ongom  GM-Mm.  Co,,  49  hic 
Rep.  S76. 

An  actfon  for  money  had  and  reoeiv^,  {McQtirf  v.  Law^ 
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46  N.  Y.  Su]ip.  775.)  recently  brought  to  light  the  deuiit  of 
p^^^  ^      a  fraudulent  scheme  to  gain  control  of  an  in»ur- 


anoc  corporation. 

M«My  *^        The  defendant  and  other  members  of  the  board 


contracted  to  sell  the  management  of  the  com- 
pany to  one  Levy  lor  the  sum  of  $iSjc>oo,  and,  in  accordance 
with  their  agreement,  resigned  their  offices  from  time  to  time 
as  he  requested,  substituting  in  thdr  places  his  nomineei.  The 
purchaser  made  good  use  of  his  bargain,  and  succeeded  in 
thoroughly  depleting  the  treasury  of  the  once  prospefoo* 
concern.    The  action  against  the  defendant  was  based  on  the 
theory  that,  in  receiving  the  bribe  he  lud  taken  money  be- 
hmj^ing  to  the  company;  but  the  Supreme  Court  of  Ke^ 
York  reversed  the  verdict  against  him,  on  the  ground  ^^ 
h»  act  was  one  which  die  corporation  could  not  have  sU' 
thoritcd  or  mtified,  and,  therelbi«,  it  could  not  be  considered 
that  he  had  acted  as  its  agent 


CcMnceiiati  Bamk  v.  B^cn,  46  N.  Y.  Supp.  734,  (Suprent^ 
Court,)  simply  reiterates  the  old  rule  that  Aanajide  tramfen  <^ 
rrMiwtwt  property  by  a  debtor  before  insolvency  to  pay  hi^ 
CMvcyMCM  just  debts  will  be  sustained,  unless  the  creditor  ha^ 
entered  upon  a  fraudulent  arrangement  with  the  debtor  in^ 
tended  to  hinder  and  delay  other  creditors. 

It  is  familiar  law  that  a  fraudulent  grantee  of  property  of  afs 
insolvent  debtor  who  pays  no  consideration  is  bound  to  account 

for  the  same  to  the  insolvent's  creditors,  whos^ 
{^^^       remedy  is  by  bill  in  equity.    A  neat  applicatkMi  of 

this  principle  was  made  in  SMm  v.  Anden^m^  49 
Pac.  870  (Oregon.)  Anderson  before  failing  Icik  certain  prooi-^ 
isM>ry  notes,  aggregating  $6500,  payable  to  his  order  with  a. 
banker.  Lively,  who  gave  him  a  certificate  for  this  amount,  know- 
ing  that  his  purpose  was  to  conceal  the  notes  from  his  credi- 
tors ;  subsequently,  Lively,  fearing  that  the  certificate  would 
be  horsed  to  an  innocent  holder,  indirectly  puichascd  it 
from  Anderson  for  ^28oa  Held  (i)  Lhfely  was  liable  to 
Anderson's  creditors  for  amount  of  notes  ;  (2)  as  the  ^2800 
was  paid  not  to  restore  the  property  but  to  protect  himself,  he 
is  entitled  to  no  deduction  therefor ;  (3)  creditor's  right  to  re- 
aort  to  bill  in  equity  is  not  taken  away  by  statutory  proceeding 
hy  attachment,  which  is  not  an  adequate  and  oompl^  remecly. 

A  guardiaa  is  entitled,  by  virtue  of  his  appoiataieni,  to  the 
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Cttstody  of  his  ward's  estate,  consequently  an  order  of  court, 
authorizing  him  to  claim  a  deposit.  *'  only  as 
authorized  by  this  court/'  is  Invalid  If  the  court 
should  assume  to  determine  the  propriety  of  the 
guardian's  proposed  dealings,  it  would  be  usurping  his  place. 
Im  re  WHek*s  Estate,  no  Cal.  60s  (1S96),  where  the  same 
principle  b  applied  to  a  court's  interference  uith  an  adminis- 
tor's  duties,  followed :  De  Creaytr  v.  Supericr  Cottrt  ef  CUy 
mmd  Cammty9f  Sam  Franeiseo,  49  Pac.  (Cal.)  983. 

Jm  re  Bciton,  46  N.  Y.  Supp.  908.  (Supreme  Court,)  decides 
(1)  a  guardian  has  no  right  to  invest  his  ward's  personalty  in 
real  estate,  and  if  he  does  so,  the  ward  can  elect 
whether  he  will  take  the  realty  or  demand  an 
accounting  of  personalty ;  (2)  if  authorized  by. 
court  to  so  invest,  the  realty  remains  personalty,  and  will  pass 
as  personalty  under  the  intestate  laws  or  the  infknt's  will. 

A   guardian's  duty  is  personal,  and  terminates  with  his 
death ;  his  sureties  are  responsible  for  his  faithful  administia* 
Huirfiin,     ^"  ^^  ^  ^  production  to  the  new  guardian 
iiMtii«f»      of  the  ward  of  the  estate  unimpaired  at  the 
NlmiM**    g«a»'dian's  death.     They  are  not,  however,  en- 
titled to  possession  of  the  estate  at  the  time  of 
htt  death,  and  are  under  no  duty  to  administer  the  same: 
Garrett  w.  Reese,  27  S.  E.  (Ga.)  750. 

Transactions  between  husband  and  wife,  by  which  cither's 
creditors  may  be  defrauded,  are  always  regarded  jealously  by 
WMtani  ^^  \va\  consequently  it  was  held  in  Ferkimsv. 
I  wife,  McCmUaaih,  49  Pac.  (Oregon)  861,  that  where  a 
woman  testified  that  property  owned  previously 
jointly  had  been  divided  orally  between  herself 
and  her  husl>and,  and  the  husband  denied,  the  wife's  evidence 
*-which  would,  if  believed,  result  in  a  fraud  on  creditors— 
should  be  disregarded. 

In  Dotuddsom  v.  Grani  et  al,^  49  Pac  779,  the  Supreme 
Court  of  Utah  held  that  a  note  payable  in  five  years,  a  mort* 
gage  on  certain  real  estate  being  given  as  collateral 
security,  which  provided  that  "  if  default  be  made 
in  the  payment  of  any  of  the  interest  after  it  be* 
comes  due,  or  feilure  to  comply  with  any  of  the 
conditions  or  agreements  contained  in  the  mort* 
gage  given  herewith,  then  S9*d  principal  sum,  with 
the  accrued  faiterest  thereon,  shall,  at  the  option  of  the  holder, 
beeoQie  due  and  payable,**  was  unnegotiable,  as  the  mortgage 
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contained  covcnanU  for  the  payment  of  taxes,  aaaesimcnts  aod 
insurances,  and  that,  therefore,  it  was  not  a  promise  to  pay  a 
ccftaw  specmed  sum. 

The  correctness  of  this  decision  cannot  be  questioned.    See 
SmMv.  Nl^gkuigmie,  2  Starkie,  375  (1818). 


The  Supreme  Court  of  New  York  has  dedded  where  a 
verbal  anangement  has  been  made  to  rent  premises  for  a  period 

t»mmtiint  of  thirteen  months  at  a  tent  payable  monthly,  and 
jmrnam,      the  lesjiee  executes  a  written  lease,  enters  and  pays 

PmmLmM  nionthly,  but  the  lease  is  nut  signed  by  the  lesm 
until  several  months  after  possession  has  beat  taken  by  the 
IcsMce.  and  subsequent  to  a  time  when  the  lessee,  having  given 
one  month's  notice  to  the  agent  of  the  lessor  of  his  intention 
to  leave  the  premises,  has  moved  out,  that  as  the  lease  was 
not  executed  by  the  hmdloid  there  was  no  l^;al  obligation 
created  umler  it.  that  being  a  parol  lease  for  more  than  one 
year  it  could  not  be  sustained,  and  that  the  lessee  was  ••--nniy 
a  tenant  from  month  to  month,  and  therefore  could  l^nvc  the 
premises  after  one  month's  notice :  Lmmtnet  v.  ihubnmei,  46 
N.  Y.  Suppl.  868. 

A  provision  in  a  lease  was  to  the  eflect  that  the  lessee  would 
permit  the  lessor  to  "enter  said  premises  at  al!  r«at«onab]e 

ajriiinHji    hours  to  examine  or  make  such  repairs  or  altera* 
•f  nigM      tions  therein  as  shall  be  necessary,  o^  as  he  may 

«f  D — L,  consider  necessary,  for  the  preservation  or  im- 
provement thereof/'  It  was  he^d  by  the  court  that  such  pri>- 
vision  must  be  construed  together  as  a  whole,  ard  tlut  it 
would  not  justify  a  lessor  in  entering  and  building  t«'o  aJdi- 
tiftnal  stories  upon  the  top  of  the  leaised  premises  in  which  he 
carried  on  a  rival  business.  A  temporary  injunction  obtained 
in  the  case  by  the  lessee  having  been  subsequently  vicated 
upon  the  lessor  giving  bond  to  cover  damager  resulting  to  the 
le«see  by  reason  of  the  alteration,  it  was  held  on  final  liearing 
that  m*hile  the  lessor  had  no  right  to  build  the  sdditional 
stories,  the  proper  relief  to  be  given  to  the  lessee  wa?  not  to 
compel  a  destruction  of  the  stories  already  erected,  b**'  to 
award  damages  for  his  actual  loss  consequent  upon  tHc  liuild- 
jng,  and  to  issue  an  injunction  restraimng  the  lessor  hwn 
carrying  on  the  rival  business :  HtttUr  v.  Siktftr^  46  N.  Y. 
Suppl.  1076. 


In  Hmktfv.  M^gf  (1897X  46  N.  Y.  Supp.  90$.  the  Qty 
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Court  of  New  York  has  hid  down  the  rule  "that  where  a 
^^  ^  P^rty  is  induced  to  sign  a  negotiable  instrument 
TH^frnt  by  reason  of  fraud,  artifice  or  deception  practiced 
J**^?**"^  ^^on  him  by  another  as  to  the  nature  of  the  in- 
""^^  *^  strument,  and  the  maker  signs  the  same  inno- 
Upm  •  NMi  cently,  under  the  belief  that  it  was  a  contract  of 
^"•y^  ^  another  character,  there  can  be  no  recovery  upon 
the  note,  although  the  holder  may  be  an  innocent 
purchaser  for  value  before  maturity,  unless  the  maker  was 
guilty  of  laches  or  carelessness  in  omitting  to  read  the  same, 
or  by  some  other  means  ascertaining  the  true  nature  and  im- 
port of  the  instrument.*' 

The  kase  of  a  fiirm  was  made  by  one  Parish,  in  1888,  to 
last  during  the  lifetime  of  himself  and  wife,  and  reserving  a 
iforLM*,  certain  rent  payable  quarterly  to  him  for  life,  and 
after  hu  death  to  his  widow.  The  lessor  died  in 
1889,  and  by  h\a  will  left  the  premises  m  question 
to  the  plaintiff,  the  lessor's  widow  bang  living  at 
tt.e  time.  The  plaintiff  brought  an  action  of  ejectment  against 
the  tenant  in  possession  on  the  ground  that  the  lease  was  void 
under  the  Constitution  of  tlic  State  of  New  York,  article  I, 
section  13,  which  provided  **  no  tease  or  grant  of  agricultural 
land  for  a  longer  period  than  twelve  years  hereafter  made,  in 
vrhich  shall  be  reserved  any  rent  or  service  of  any  kind  shall 
be  valid.**  In  the  Appelbte  Division  of  the  Supreme  Court 
of  New  York,  Judges  Green,  Ward,  and  Hardin  held  that  the 
constitutional  prohibition  did  not  render  the  lease  for  life  void 
4i6  iftifia;  that  the  Constitution  must  be  strictly  construed  ac- 
cording to  its  terms,  and.  as  it  had  not  in  terms  included  leases 
for  lile  in  the  prohibition,  it  would  not  be  proper  to  so  include 
them,  although  the  same  reasons  for  the  prohibition  might 
exist  as  existed  in  the  cases  of  leases  for  more  than  twelve 
years. 

The  provision  of  the  Constitution  must  be  construed  as 
simply  a  limitation  upon  the  duration  of  a  lease  for  life,  which 
may  determine  within  that  period,  and  is  not  one  which  annuls 
the  instrument  by  which  such  lease  is  created.  The  court 
also  called  attentioa  to  the  anal<^y  between  this  interpretation 
and  the  construction  of  that  section  of  the  Statute  of  Frauds, 
declaring  certain  contracts  void  which  are  not  to  be  performed 
within  one  year.  See  Kttii  v.  Kfmi,  63  N.  Y.  560 ;  firUrt  v. 
HVMftflfMS^A,  19  Pickering,  364.  Judges  Follett  and  Adams 
diaaenCed  on  the  ground  that  the  spirit  and  purpose  of  the 
CuaHitutioa  covered  the  case  of  leases  for  life  as  irell  as  for  a 
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term  of  yean.  It  would  seem  tbat  the  sounder  view  is  tbat 
adopted  by  the  majority  of  the  court  in  holding  that  awritten 
instrument,  such  as  the  Constitution  of  a  Sute,  should  be 
strictly  construed,  and  that  it  is  €ur  to  presume  if  there  bad 
been  any  intention  to  make  such  a  radical  change  in  the  exist- 
ing law  as  the  prohibition  of  the  creation  of  lease  ibr  life,  it 
would  have  been  distinctly  and  carefully  set  forth :  Pan$k  v» 
R9g*r,  46  N.  Y.  Suppl.  1058. 


The  Qrcuit  Court  of  Appeab  for  the  Ninth  Grcuit  has 
rendered  an  important  decision  in  regard  to  the  lien  of  ma* 

fujjm,,  terial  men  who  furnish  supplies  to  a  vessel  in  a 
um.  foreign  port  The  question  was  whedier  a  for- 
'^tiIm/**  iciture  to  the  government  because  of  an  infiinge- 
ment  of  the  Act  of  Congress  (Apr.  6,  1894}.  pro- 
hibiting the  killing  of  fur  seals  within  sixty  miles  around 
Pribilov  Islands,  would  avoid  a  prior  lien  for  supplies  and 
other  necessaries  fumbhed,  on  the  credit  of  the  shop  and  at 
the  request  of  the  master,  in  a  foreign  port.  The  court  re» 
viewed  the  authorities  from  the  Si^Jagodi  OAa  (9  Wh.  410,. 
1824),  down,  and  held  that  while  only  one  case,  the  Florenso,. 
Blatch.  &  H.  52  (1828),  was  in  point,  the  lArAi  in  the  other 
cases  all  supports!  the  view  that  the  lien  was  not  cut  oflf.  The 
court  said :  "The  right  of  a  lienor,  who  in  good  frith  has 
furnished  supplies  and  materials  to  a  vessel,  in  ignorance  of 
any  purpose  on  the  part  of  her  master  or  owners  to  devote 
her  to  an  illegal  use,  should  not  be  overreadied  by  a  subao- 
quent  forfeiture  of  the  vessel.  The  lien,  as  has  often  been  said^ 
is  created  for  the  benefit  of  the  ship,  to  enable  her  to  reach 
her  destination.  It  would  seriously  impair  the  power  of  her 
master  to  procure  supplies  in  a  foreign  port  upon  her  credit  if 
the  materialman  is  to  hold  his  lien  subject  to  the  contingency 
that  the  vessel  may  incur  forfeiture  under  one  of  the  many 
provisions  of  law,  the  violation  of  which  would  render  her 
liable  thereto:"  North  Amerkmn  Com.  Co.  v.  United SiakM,  81 
Fed.  Rep.  748.  Since  the  maritime  Hen  is  given  to  enable 
the  vessel  to  obtam  credit  in  a  forngn  port,  fSMKrr,  as  to 
whether  the  decision  would  not  be  difTerent  hi  the  case  of  a 
lien  conferred  by  statute  of  the  state  for  aupplict  furaislKd 
at  the  home  port? 


Stote  V.  Skamtck,  38  AtL  (Vt)  81,  is  a  very  hnportant 

Upon  a  praaeeutiott  for  adttteety  It  was  proved  that  one  Colmiv, 
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^^  a  resident  of  Vermont,  was  divorced  in  December, 
M.  1895;  that  on  June  13.  1896,  he  went  to  New 
[**  Hampshire,  and  there  married  Grace  Holsington, 
a  resident  of  Vermont,  their  intent  being  to  e\*ade 
the  laws  of  Vermont,  which  prohibited  Cobum,  as  a  divorced 
person,  from  renunying.  The  defence  here  is  that  thb  mar- 
riage was  unlawful.  A  convicticm,  however,  was  sustained,  the 
<ourt  holding  that  the  validity  of  the  marriage  was  to  be  de- 
termined by  the  laws  of  New  Hampshire,  there  being  nothing 
in  the  Vermont  Statute  to  the  contrary :  Brook  v.  Brook,  9 
H.  L.  C  193  (1861),  is  sharply  criticised 


The  Supreme  Court  of  Tennessee  has  recently  decided  that 
where  a  married  women  made  a  will  at  a  time  when  she  had 
no  testamentary  capacity  under  the  Statutes  of  the 
State,  the  fact  that  she  retained  such  paper  for 
c\er  twenty  years  after  the  passage  of  a  Statute  of 
Tennessee,  giving  a  married  woman  power  to 
make  a  will,  and  often  referred  to  the  paper  as  her  will,  was 
not  sufficient  to  render  the  instrument  in  question  a  valid  will. 
The  statute  was  not  retroactive,  and  the  instrument  was  not 
republished  in  any  of  the  ways  recognized  by  law  after  the 
passage  of  the  statute  giving  testamentary  capacity  to  married 
women.  It  was  further  held  that  a  section  in  the  Tennessee 
Code  to  the  effect  that  '*  a  will  shall  be  construed,  in  reference 
to  the  real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,*'  referred  simply  to  the  quatHMm  and 
nature  of  the  property  devised  by  the  will,  and  could  not 
validate  a  will  invalid  at  the  time  of  its  execution  :  Mitekeii  v. 
Kimbromgkt,  41  S.  W.  Rep.  993.  The  latter  part  of  the  dccif 
aion  accords  with  the  view  of  the  Pennsylvania  courts  in  the 
interpretatkMt  of  a  similar  statute.  See  NeaWs  Appeal,  104 
I^SLais  (1883);  CM^s  Appeal,  106  P^.  St.  635  (1884); 
Qmm's  Estaa,  144  Fa.  St.  444  (1891);  MUUt'M  EsiaU,  145 
Pk.  St.  561  (1891). 


The  ordinary  contract  of  employment  stipulating  for  monthly 
wages  is  in  the  eye  of  the  law  a  contract  from  month  to  month 
^  ^^  and  terminable  by  either  party  upon  a  month's 
••  notice;  this  principle  was  applied  in  Tennessee 
^J*  CM'ifom  Railroad  Co,  v.  FSerte,  81  Fed.  814,  to 
the  case  of  an  injured  employe,  and  it  was  there 
held  that  the  fed  that  part  of  the  indocemcnt  to  the  company 
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«M  tiiaft  k  miglit  be  Habfe  for  damages  if  it  <fid  not  inake  the 
cootfact*  QM  not  oonvert  uie  contract  froin  a  inontnly  to  a  tifo* 
conifacK*    rafoee^  %#•  j«t  oiasciicea* 

In  CtUmtm  v.  CUM  ilMby,  8i  Fed.  834,  it  ia  hdd  tbat 
one  who  works  moie  than  eight  hours  a  d^  for  the  United 
n^aiwtf  Slates  without  protest  has  no  right  of  action 
t"*  against  the  government  for  the  extra  tune*  Rev. 
Slat  %\:9^.  fodng  eight  hours  as  a  da/s  labor  being  000- 
trarted  with  mail  carrier's  Act  of  May  34, 1 S8S,  expressly  con- 
ferring extra  pay  for  extra  time. 

Kmttr  V.  McLtm,  46  N.  Y.  Supp.  103S,  admits  the  oM 
rule  that  a  master  is  liable  for  the  work  of  his  agent  only 

ii^*  «i  within  the  scope  of  hb  employment,  but  presents 
■■ii^MM  a  rather  doubtful  application  of  the  rule  in  deciding 
that  the  master  Who  empfoys  an  agent  to  keep  lighted  and 
protected  the  lamps  on  a  public  street  is  not  liable  for  faiiury 
done  to  a  boy  by  the  agent  who  was  chasing  him  off  with  per- 
haps uwieeessaiy  seventy. 


FmHts  V.  Demmg  imftOmeni  69.,  49  Fsc  (OkL)  936,  fllus- 

tntes  an  important  principle  of  law  with  reject  to  obtaining 

gia^i^i^^    title  to  land  m  new  and  unsettled  countries.    In  a 

v^Minrtt    proceeding  to  foreclose  a  mortgage  an  answer  waa 

iiifttiiirt   hekl  hivaSd  upon  demurrer  which  set  up  that  a 

patent  had  not  been  issued  by  the  government  at  the  date  of 

the  mortgage,  the  court  holding  thii  as  soon  as  a  person  waa 

fby  I  4  of  Homestead  Act,  \t  Stat  1393)  entitled  to  a  patent 

ne  may  deal  with  the  land  precisely  as  if  the  patent  had  issued.. 

In  SribM^rrv.  Khmij^  49  P&c.  (Utah)  894,  Kfamey,  after 
mortgaging  his  land  to  Derge,  conveyed  It  to  Owens,  subject 
iiiiiiin  frf  to  the  mortgage  debt;  when  the  notes  ibr  which 
^•M  the  mortgage  was  security  fell  due,  the  time  for 
payment  was  extended  by  Derge  without  ICtnney>  knowledge. 
Held  that  as  Kinney  had  become  a  surety  for  the  payment  of 
the  death  by  his  sale  to  Owens,  he  was  discharged  from  per- 
sonal Uabil^  on  the  notes  by  the  extension  ibr  payment  glve» 
without  hb  consent 

In  R»gen  v.  Btamn^  47  N.  E.  (Mass..)  602,  an  mteiesting^ 
and  somewhat  novd  quertfon  was  presented,  vis.,  whether  a 

Pmmm  «!  mortgagor  can  maintain  an  adfon  and  recover  the 
4ii*  foU  value  of  hb  land  against  a  mortgagee  who 
had  sold  the  bnd  under  a  power  of  sale  contained  m  the 
mortgage  to  a  kmm  JUe  purchaser  for  value.  A  majority  of 
the  court  though  conceding  that  the  mortgagor  could  lUve 
lecovcrsd  the  hnd  feom  the  purchaser,  nevatheless  hekl  that 
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he  could  recover  its  value  from  the  mortgagee,  the  court 
likening  the  case  to  that  of  an  unlawful  conversion  of  pledged 
goods;  three  judges  dissented,  taking  especial  exception  to 
the  analogy. 

The  case  of  the  Ftm.  Cent  &  Ptmn.  R,  R,  Co,  v.  Oueola  St, 
&  Sad.  R.  R,  Co.,  22  So.  Rep.  692,  raises  a  question  as  to  the 
MaaicipamiOT.  po^^  ^  ^  municipality  to  surrender  the  control 

CMiffviaf  of  its  streets  to  private  parties.  The  Supreme 
*•*••••  Court  of  Florida  decided  that  the  power  of  the 
municipality  to  *' regulate,  improve,  alter,  extend,  and  open 
streets,  lanes,  and  avenues,*'  did  not  render  valid  an  ordinance 
vesting  in  a  street  railway  corporation  an  exclusive  right  to  con- 
struct tracks  on  all  the  streets  of  the  city  as  then  laid  out  or  that 
might  thereafter  be  laid  out  for  a  period  of  ten  years.  In 
view  of  the  franchise-grabbing  propensities  everywhere  preva- 
lent, a  decision  such  as  this  is  very  welcome. 


The  Supreme  Court  of  New  York,  in  IVa^fier  v.  Nov  York 
CondtHua  Milk  Co.,  46  N.  Y.  Supp.  959,  decided  that  one 
who  leaves  his  horse  unhitched  and  unattended  in 
the  street,  and  the  horse  starts  foniard  and  injures 
a  bicycle,  which  has  been  left  standing  in  the 
roadway  against  the  curb,  a  few  feet  away,  is  llabte  for  the 
injury, and  whether  the  person  leaving  the  bkycic  there  with' 
out  ascertatntng  whether  the  horse  was  guarded,  is  guilty  of 
negligence,  n  a  question  of  feet  for  the  jury. 


The  Court  of  Appeals  of  New  York  has  cJecided  that  where 
a  statute  provided  for  a  tax  on  bank  stock,  with  ihe  further 

rai— ta     proviso  that  the  tax  should  remain  a  lien  thereon 

■■iiiurttfV   till  paid,  a  payment  made  by  a  holder  of  such 

Qmii-       stock  was  an  involuntary  one,  and  the  na me  coutd 

rimraftf  |jg  recovered  upon  the  statute's  bdng  declared  un- 
constttutional :  JSitM  ins.  Co.  v.  Ma/or  if  Ntw  Ym-k,  47 
N.  E.  593.  

The  Supfcme  Court  of  South  Carolina  hai  decided  that  tk 
transferee  of  a  promissory  note,  tran^ifrrred  afo 
maturity,  takes  the  same  subject  to  equities;  ^o 
'**  also  that  the  feet  that  a  note  is  ptiy^bk  toaprobci 
judge,  in  his  official  capacity,  is  vufficient  to  p« 
00  inquiry  anyone  to  whom  he  tenders  these  nol^ 
in  a  private  capacity :  Freewum  ▼.  Btdley,  1;  S.  E.  6^. 


J 
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In  the  Grcuit  Court  of  the  United  States,  Eastern  District 
of  Pennjtylvania.  the  following  ruling  in  practice  was  recently 
made :  A  trial  had  been  commenced  and  some  testi- 
mony had  been  taken,  when,  by  agreement  of  par- 
ties, a  juror  was  withdrawn.    A  director  of  the  com- 
pany defendant,  who  had  been  examined  at  that  unfinished 
trial,  was  afterwards  recalled  for  examination  under  a  rule  of 
court  which  provided  that  **  a  rule  may  be  entered  by  cither 
party  to  take  the  depositions  of  witnesses  without  regard  to 
the  circumstance  of  their  being  ancient,  infirm  or  going  wit- 
nesses, stipulating  eight  days*  notice  to  the  adverse  party." 
Under  advice  of  counsel  the  witness  declined  to  answer.     The 
plaintiff  moved  for  an  order  on  the  witness  requiring  htm  to 
testify,  under  the  eight-day  rule,  touching  a  certain  agrsement 
Dallas,  Grcuit  Judge,  stated  that  the  above  clause  seemed  to 
have  been  derived  from  a  rule  of  the  courts  of  the  State  of 
Pennsylvania,  but  its  validity  as  prescribing  a  mode  of  pro- 
cedure for  this  tribunal  was  attacked  upon  the  ground  thitt  it 
is  in  conflict  with  section  861  of  the  Revised  Statutes.     It 
was  not  desirable  to  pass  upon  this  broad  question.     It  was 
not  pretended  that  any  fact  existed  to  bring  the  proposed  ex-^ 
ami  nation  within  any  of  the  specified  exceptions  of  that  sec- 
tion, which  is  in  these  words :  "The  mode  of  proof  in  the 
trial  of  actions  at  common  law  shall  be  by  oral  testimony  ai»B 
examiiution  of  witnesses  in  open  court,  except  as  hcrefaiaftes' 
provided.*'     Under  Ex  ptarU  Fuk,  113  U.  S.  713  (1884),  th^ 
motion  was  denied. 

A  motion  for  reargument  was  also  denied :  Shi&abairg€r  ir. 
Oliver^  64  Fed.  306  (1894),  and  Register  C^.  v.  LeUmd^  y^ 
Fed.  243  (1896),  were  followed. 

From  this  disposition  of  the  question,  it  appears  that  th^ 
Act  of  Congress  of  March  2,  1892,  whidi  enacts  that  it  shall 
be  lawful  to  take  the  deposition  or  testimony  of  witnesses  ii9 
the  mode  prescribed  by  the  taws  of  the  state  in  which  th^ 
courts  of  the  United  States  are  held,  does  not  extend  therighcr 
to  take  the  testimony  of  a  witness  by  deposition  in  achmnoe  o^ 
trial,  when  no  good  reason  exists  for  taking  such  testimoiiys 
J>€spaux  V.  Penm^^hmma  R.  R.  C0,,  81  Fed.  Rep.  897. 


The  maker  and  indorsers  of  a  promissory  note  havii^ 
rtiMiMiry    '^'^  together,  counter-ckims  sucoessltill/  pleaded 
N«tM,       by  the  former,  enure  to  the  benefit  of  the  kkter; 
fy^;f     W*'  V.  MUekmei,  46  N.  V.  Suppl.  991.    (Su- 
preme Gnirt) 


I 

J 
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A  recent  law  of  the  State  of  Florida,  providing  for  a  State 
Board  of  Examiners,  who  were  to  establish  a  uniform  method 
paMto  ^  ^^B^  examinations,  has  been  declared  uncon- 
stitutional, not  on  the  g;round  that  the  admission 
of  attorneys  is  a  matter  solely  for  the  discretion  of 
the  courts,  as  was  intimated  in  Pennsylvania  in 
Spiami*s  Ctuf,  123  Pa.  537  (1889).  but  since  the  Gmstitution 
of  Florida  makes  all  public  officers  subject  to  election  by  the 
people,  or  appointed  by  the  governor.  The  act  in  question 
directed  the  judges  of  the  Supreme  Court  to  appoint  the 
examiners :  StaU  v.  Hoekcr  (Supreme  Court  of  Florida),  22 
Sa  Rep.  721.  

The  Superior  Court  in  Pennsylvania  has  recently  been 
obliged  to  apply  the  decision  of  the  Supreme  Court  in  what 
^  ^p^  cannot  but  be  described  as  the  unfortunate  case  of 
Godchariesw.  WtganaH,  113  Pa.  431  (1886).  In 
that  case  it  was  held  that  the  Act  of  1 88 1 ,  so  far  as 
it  prevented  an  employer  from  contracting  with  hb 
workmen  to  pay  them  in  store  orders,  was  unconstitutional. 
Since  this  decision  the  Act  of  May  20, 1891,  P.  L.  96,  provides 
that  wages  shall  be  paid  semi-monthly  in  lawful  money  of  the 
United  States.  The  plaintiff  had  paid  in  store  orders,  and 
the  question  was  whether  this,  in  view  of  the  later  Act,  was  a 
good  defence.  The  Superior  Court  could  do  nothing  else  than 
follow  the  decision  of  the  court  of  last  resort.  It  is  hoped 
that  the  case  will  now  be  appealed,  and  the  whole  question  of 
the  sacredness  of  the  right  of  a  workman  to  contract  that 
his  wages  be  paid  in  store  orders  be  reopened.  The  "  store- 
order  system*'  has  been  described  as  the  curse  of  the  laborer. 
Whatever  the  merits  of  the  question,  that  is  the  feeling  of  the 
laborer  himself;  and  it  was  at  his  instance  that  the  Act  of 
1881  was  paused.  Is  not  there  something  akin  to  solemn 
mockery  in  a  court  setting  asicie  an  act  designed  to  do  away 
with  a  species  of  bondage,  on  the  ground  that  it  interferes 
with  the  bondsman's  right  as  a  freeman  to  put  himself  in 
bondage?    Sluwaiter  v.  Eklan,  5  Pa.  Sup.  242. 

The  Supreme  Court  of  Vermont  has  recently  been  called 
upon  to  interpret  a  will  where  a  testator,  who,  with  his  wife» 
R«to  AfBiMi  was  well  advanced  in  years,  and  who  had  but.  one 
Pt^wt^i^^^^  child,  a  married  woman,  gave  all  his  estate  to  his 
wife  for  life,  and  after  her  death  to  his  daughter  for  life,  with 
remainder  to  the  heirs  of  her  body,  and  should  the  daughter 
**  die,  leaving  no  heirs  of  her  body,  or  should  I  at  any  future 
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time  lail  to  have  hetn  of  my  body,  then  it  is  part  of  my  ^^ 
and  testament  **  tliat  my  property  shall  go  to  the  Coogp&' 
tional  Chuich,  etc    The  court  held  that  the  words  "  ^ 
leavmg  no  heirs/'  imported  that  the  time  when  the  estate  ""^ 
to  pass  to  the  church,  if  ever,  was  the  death  of  the  diui^hier, 
and  that  the  added  words.  *'or  should  I  at  any  fotur>e  time 
fiul  to  have  heirs  of  my  body,"  were  referable  simply  U>  the 
death  of  the  daughter,  and  thst,  therefore,  the  pft  over  «^  *^ 
church  did  not  violate  the  rule  against  perpetuities.  TIsiy  ^* 
seems  to  go  very  fiv  in  considering  the  age  and  *'^'^^*2^^. 
the  testator  in  endeavoring  to  construe  his  language :    #w«m  ' 
Esiote,  38  Atlantic  Reporter,  83. 

The  Supreme  Court  of  Okhdioma,  in  /fixm  v.  Of^f^^ 

Pac  Rep.  937,  decided  that  it  was  the  duty  of  the  shetf^**  J? 

protect  the  prisoners  in  his  charge  from  uisl^^'"* 

ivnn  11    »>Mult8  upon  such  prisoners  by  others,  als9  ^^ 

^y»N«tt      fined  in  the  county  jail ;  and  in  this  case  a  ^^"^CJ 

"sii'tiMMr   *"••  ***'^  responsible  in  cbmages  to  a  prisoned'  ^   , 

was  thus  assaulted,  the  sheriflT  having  ^"^Tl^Ible 

the  contemplated  assault,  and  not  using  every  reaic^**'' 

means  to  prevent  it 

There  are  some  legal  nghts  which  cannot  be  ^v^^^^^'The 
by  any  contract  or  agreement,  and  such  was  held  to  t*^   ^^ 
statutoty  right  of  a  stockholder  in  a  buildi<*^    ^ 


jHffM  tt     sodation  to  withdraw  therefrom,  after  givi^^  Iq 

Mo.,|28ioXinspitf;^^ 


days'  notice  (Rev.  St  Mo.,  I  2810X  in  spite  «^  ^ 
express  decbiratMNi  in  the  certificates  that  there  shall  V^  ^ 
right  of  withdrawal   until  one   hundred  months  fr^^^^^r. 
issuance  of  the  stock :  Laiimer  v.  Bf.  Loam  &  ims,  C^'  ^ 
a.  W.  D.  Mo.),  81  Fed.  Rep.  77^. 

The  Supreme  Court  of  Oregon  has  rendered  a  ded^^^'^^ 
one  phase  of  the  question  on  which  there  is  such  ^  ^S»tci. 
conflict   of   authorities   in   the    United      %^i0- 


toyiryif  vis :  whether  the  validity  of  a  statute  nia>r  ^fol* 
'^••*  quired  into,  and  the  presumptkm  from  du^e?  ^||,at 
ment  overthrown,  by  the  journals  of  the  legislature.  ^i^  %[ 
decision  the  court,  foltowmg  Qarriey.  SatUkerm  /W$Cr  ^^^ 
Ore.  566(1891),  and  SMSrv.^iQf»v,a3  Ore.  348(1^^^  -giiiit 
that,  hi  order  to  impcM^i  the  validity  of  such  statute,  #^^  fi/A 
aflimatlvely  appear  from  the  journals  that  it  did  not. 


nedwe  the  approval  of  the  constitutional  number  of'    STV^ 
ben  efthe  l^gUatuie;  r 


;  that  mere  silence  of  the  journals 


ntOGRBSS  OP  THE  LAW.  /JJ 

sufficient;  hence  an  enrolled  statute,  signed  by  the  proper 
ollicers  and  filed  in  the  office  of  the  SecrcUry  of  State,  will 
be  deemed  to  have  been  enacted  as  enrolled,  though  the  jour- 
nab  show  that  in  its  progress  through  the  legislature  an 
amendment  was  adopted  which  was  not  includ^l  in  the  en- 
rolled act,  the  presumpdon  being  that  the  vote  by  which  such 
amendment  was  adopted  was  reconsidered  and  the  amend- 
ment defeated :  McKennom  v.  Cotner  ti  ai.  (American  Fire  In- 
surance of  Phila.,  garnishee),  49  Pac  Rep.  956. 

The  Supreme  Court  of  Idaho  has  gone  a  step  further,  hold- 
ing that  the  rule  that  mere  silence  of  the  journals  to  show 
UgMMv*    that  a  certain  thing  was  done  does  not  prove  that 

jiMfh  it  was  not  done,  b  not  the  law  in  Idaho,  but  that 
the  jouroab  of  the  legislature  are  not  only  the  best  evidence, 
but  the  exclusive  evidence  of  what  was  done  by  the  legisla- 
ture, and  the  courts  must  impute  to  the  record  and  statements 
in  the  journals  absolute  verity,  and  that  the  foilure  of  the 
journals  to  show  that  any  constitutional  requirement  was 
obeyed  b  conclusive  evidence  that  such  requirement  was  not 
obeyed :  OAr«  v.  Kingsity,  49  Pac.  Rep.  985. 

The  Supreme  Court  of  California  has  again  decided  that, 
notwithstanding  the  general  rule  that  the  law  does  not  take 
ApTMvai  aM  cognizance  of  fractions  of  a  day,  the  court  may, 

opirti—  wtoi  substantial  justice  requires  it,  ascertain  the 
precise  hour  when  a  statute  took  effect;  and  that  in  determin- 
mg  the  question  no  account  is  taken  of  the  time  it  received  the 
sanction  of  the  two  branches  of  the  legislative  department, 
but  what  must  be  looked  to  is  the  precise  hour  of  the  day 
when  the  statute  received  the  executive  approval:  Dmns  v. 
Wkidden,  49  Pic.  Rep.  766^ 

The  construction  of  a  statute  involving  the  meaning  of 

words  used  therein  b  a  question  of  law.     If  there  is  no 

statutory  defmttion  and  the  words  are  not  of 

CwMtiilcSL.  common  import,  or  have  a  technical  meaning,  or 

w— ■i«s«i    are  terms  of  art  or  scienoe,  the  judge  in  con- 

^^mmS^     struing  them  may  refer  to  persons  who  have 

knowledge  upon  the  subject,  or  he  may  consult 

documents  or  books  of  reference;  in  fiwt  may  take  such 

means  as  he  deems  advisable  to  inform  himadf :  SkUi  v. 

Suvem  (Supreme  Court  of  Va.^  38  AtL  Rep.  80. 

A  sur^  b,  of  cOurM,  relieved  from  liability  by  a  change 
in  the  contract  made  without  hb  consent    So  in*  Yokm  v. 
Slmmaker,  5   Pa.  Super.  Ct  jao*  it  was  held 
that  a  surety  who  had  signed  a  judgOMOt  nde 
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under  the  agreement  tbat  it  wm  to  be  filled  ufi,  payable  at  ax 
months,  wai  relieved  from  liability  to  creditor  who  made  it 
payable  at  once ;  also,  held,  that  surety  b  lelieved  ftom  iia*- 
bility  by  failure  of  creditor  to  obtain  signature  of  prindpaL 
This  is  an  implied  oondidon  of  a  contract  of  sureCyship. 


One  of  several  co-tenants,  against  whom  all  taxes  were 
assessed  while  he  and  the  assessor  both  luppoaed 
that  he  was  the  sole  owner  of  the  land,  is  not 
entitled  In  a  partition  suit  to  any  reimb«*«sement 
Cdt  the  payment  of  such  assessments :  (Tilmrm  v. 
Quinn,  (Supreme  Court  of  Rhode  IsUnd,)  38  Atl.  Rep.  y. 


In  a  recent  case  the  Supreme  Court  of  New  York  held 
that  a  bequest  to  a  voluntary  unincorporated  association  ior  a 
Trwttor  charitable  purpose  was  void,  on  the  ground  that 
yiawtfy  the  association  had  no  legal  capacity  to  receive 
rt«4  ctarNiM  iii^  bequest  This  decision  n  in  accordance  with 
and  follows  the  earlier  New  York  cases :  Owtns  v.  S^cieiy^  14 
N.  Y.  380  (1856);  Dimmmg  v.  ManhaU,  33  N.Y.  366  (1861); 
Sherwood  v.  Sdor/y.  40  N.  Y.  561  (1869),  which  decide  diat 
the  law  of  charitable  uses,  as  it  existed  in  England  at  the  time 
of  the  Revolution,  is  not  In  force  in  New  York,  and  thit 
neither  the  Statute  of  43  Elisabeth  nor  its  principles  are  in 
force,  and  that  tru^  for  charities  must  be  trea^  as  any  oidi- 
nary  trusts. 

In  the  same  case,  following  the  decision  of /«s^i  ▼.  Hemp^ 
steady  125  N.  Y.  s8i,  it  was  held  that  a  bequest  of  f  1000  to 
the  poor  of  St.  Peter's  Roman  Catholic  Church  in  Barday 
street  was  void ;  that,  while  the  chureh  was  incorporated,  the 
bequest  was  not  to  them  ;  and,  even  if  there  had  been  a  trustee 
competent  to  take,  the  bequest  to  the  poor  of  the  parish  was 
void  for  indefiniteness :  /Vwtf  v.  Orpktmi  Asjdftm.  46  N.  Y. 
Suppl.  1035. 

A  trial  judge  caiuiot,  in  an  action  of  tort,  and  on  motioa  of 
the  successful  party,  set  aside  a  verdict  as  being  "against  the 

vcf^M,  evidence,*'  because,  in  his  opinion,  Uie  amount  of 
amtat  A«Mi  damages  recovered  is  inadequate ;  nor  can  he  set 
it  aside  on  the  ground  of  inadequacy  unless  it  appear  to  be 
the  result  of  passion,  prejudice,  corruption,  unaccountable 
caprice,  or  other  improper  influence;  Jfnkims  v.  Hmmkhu 
(Supreme  Court  of  Tennessee),  '41  S.  W.  Rep.  toa8. 


niOGRESS  OF  THE   LAW.  735 

Ifi  two  recent  cases  in  the  Chancery  Division  of  England. 

<Nie  bdbre  Kckewich,  J.,  In  re  Parkcr.[\%g7^  2  Ch.  2o8.  and 

wi«^       ^hc  other  before  Romer,  J.,  In  re  Walker,  [1897] 

CMMirMiiM  3  Ch.  238,  words  importing  legitimate  dcscend- 

n^iTiilllni'ii  ""^  ***^  ^'^^  ^^**  *®  include  illegitimates, 
because  of  the  language  of  the  will.  In  the 
fbnner  of  these  cases,  an  illegitimate  nephew  was  held  entitled 
to  share  in  a  bequest  to  the  "  nephews  and  nieces "  of  the 
testator's  wile,  because  the  testator  had  previously  spoken  of 
him  as  his  wife's  "  nephew ;  '*  and  in  the  latter,  an  illegitimate 
daughter  of  a  niece  was  alk>wed  to  share  in  a  bequest  to  the 
**  issue  '*  of  nephews  and  nieces,  since  the  testatrix  had  else- 
-vHiere  spoken  of  her  as  *'  my  great^niece." 


On  an  indictment  for  larceny.the  prisoner  became  a  witness 
on  his  own  behalf.     Held  improper  for  the  prose- 
cuting attorney  to  ask  him  whether  he  had  not 
tali*  been    expelled   from  church   membership,    and 
^^^  BahJT  ^^^c^'l*^  ^  ^^  i^  A^^^  disbarred  upon  charges 
preferred  by  a  bar  association,  accusing  him  of 
laroenies  other  than  the  one  in  question :  PeppU  v.  /WM/ 
(Supreme  Covft),  46  N.  Y.  Suppl.  97a 
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CAMuns ;  ExctmoMS  in  Bill  op  Ladwo.  la  .AMi«lr  6* 
O.  ▼.  OmimmH.  N,  O.  ^  T,  R.  Jfy.,  St  Fed.  S89  (Ohio),  (Mir 
17,  1897 )•  it  wai  held  that  a  oommoo  cameras  eicnption  lioai  U»> 
taiKty  kn  Iom  Inmi  ••acddenlB  to  boiler  and  nachiMfy'*  did  not 
cover  the  caae  of  a  broken  axle. 

It  ii  well  settled  that  exemptioiia  in  lavor  of  a  conoMO  carrier  in 
bilb  of  hMlinf  ate  to  be  strictly  conitnied  againat  the  carrier,  and 
that  any  doubt  or  ambigaity  therein  ii  to  be  icaohred  in  bvorofthe 
shipper:  SUdk^,  TVwins^wrMlwoCh.,  $$  Wis.  319;  13  N.  W.  S44; 
Rmiwn  Cf.  v.  7MK  39  Ark.  SM  •  A^prmmm  t.  Bimtditgtmt  15 
Q.  &  D.  47S»477 ;  Tv^^'f*  Skmm  O.,  L.  R.  9  Q.  R  54«,  549; 
AnUm  ▼.  £i^gMtkt  is  Q.  B.  D.  siS,  SS4;  Ormm  Gtw X,  Jt.  C$* 
V.  d/.,  M.  6*  SI.  P.  Jfy.  Gr.,  63  Wis.  93 ;  S3  N.  W.  415. 
"And  when  the  paiticalar  dangen  or  risks  apimt  which  the  car- 
rier hsa  spedficaUyijiiaided  hins^in  ibUowodby 
■mo  gcncnl  and  compcchcnsivo  woads  of  eaeasptiony  fBbtt  latter  aio 
to  be  coBStraed  10  cAbnoe  only  otcmenoss  ^fmmkm  gnmit  iMk 
\  picvioorfy  I— iiinied,  onkss  there  be  n  dear  Inmt  to  d» 

7i^ 
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contmiy:**  Hutch.  Carr.  ^($275,  276;  Hawkins  y.  Rai/way  Gf., 
17  Mich.  57  ;   Tk^  CaitJoma^  157  U.  S.  124 ;  15  Sup.  Ct.  537. 

light  is  thrown  on  the  meaning  of  the  phrase  ''accidents 
to  boiler  and  machinery/'  when  we  note  that  the  bill  of  bding 
applies  to  cairiage  by  sea  and  land.  The  juxtaposition  of  the  words 
"boiler"  and  ''nuchinery*'  shows  that  machinery  refers  to  the 
group  of  mechanical  parts  connected  with  the  boiler  and  steam  sup- 
ply by  which  power  is  generated  and  applied  and  the  vessel  is 
propelled  through  the  water.  The  term  must  have  the  same  limi- 
tations when  applied  to  a  train  of  cars.  Hence  *'  machinery  only 
includes  the  mechanical  instrumentalities  present  in  the  locomotive 
or  directly  connected  therewith  and  necessary  for  the  propulsion  of 
the  train.  An  axle  of  a  car  certainly  cannot  be  included  within 
the  term. 

Judgment  in  court  below  for  defendant  reversed,  and  new  trial 


Taxation  ;  Exemption  of  Railroad  Property.  It  has  been 
said  that  property »  indispensably  necessary  to  the  0|)eration  of  a 
lailroad.  is  exempt  from  taxation  in  the  absence  of  any  provision 
contained  in  the  charter  of  the  corporation.  Applying  this  test, 
the  Superfor  Court  of  IVnnsylvania  held — reversing  the  decree  of 
the  court  below — repair  shops  of  a  nulroad  used  exclusively  for 
repairs,  and  in  which  no  new  stock  was  built,  exempt  from  local 
taxation :  Westerm  N,  Y,  and  Pennsyhania  Rmtway  C0,  v.  Commty 
tf  VfiMHgo^  5  Pk.  Superior  Ct.  R.  304  (July  13,  1897). 

II1C  reasoning  by  which  the  court  arrived  at  this  conclusion  is 
indicated  by  the  following  excerpt  from  the  opinion  of  Mr.  Justice 
Orlady.  "  Public  policy  requires  that  everything  which  tends  to 
increase  the  danger  of  travel  upon  railroads  should  be  prevented. 
The  propelling  power  used  in  hauling  the  numerous  freight  and  pas- 
senger trains  at  a  high  rate  of  speed ;  the  ies|)onsibility  for  safe  road- 
bed, engines,  and  cars,  require  that  the  railroad  company  shall  have 
as  means  to  meet  these  responsibilities,  and  to  discharge  these  duties, 
the  fullest  opportunities  with  the  freest  use  which  is  deemed  necessary 
to  the  safe  management  of  the  road.  Given  an  engine  or  car  <)e- 
railed,  or  parts  of  an  engine  or  car  broken,  then  repair  shops  as  such, 
and  stofage-houses  for  duplicate  parts  of  engines  and  cars,  neces- 
sary machinery  and  appliances,  become  as  indispensably  necesMry 
to  the  proper  exercise  of  the  corporate  franchises  of  the  railroad 
company,  in  the  discharge  of  their  doty  to  the  public,  as  are  pas- 
seimieri  freight,  and  water  stations,  tanks,  and  tool-housca  along  the 
line  of  their  roads:"  Sthnyikili  Bruise  C&.  v.  />v/Zry,  13  S.  &  R. 
(Pi.)  419  (1835);  W^rrnier  t.  tytsitrm  R.  R.  O.,  4  Met. 
(.\laaB.)  564  (184a) ;  R.  R.  v.  Berks  Cmmty,  6  Pk.  70  (Wood- 
ward diaaenting),  1847  ;  Verws0mi  Cent,  R,  R.  O.  v.  BtirHf^m^  t% 
Vt  193  (1855) ;  ilUnois  Cent,  R,  R.  Co,  v.  McLean  Camnty^  17  Ilia. 
196  (185s);  SkoMoh'n  Vmiiey  AT.  R*  ir.  Lwermort,  47  Pk  463 
(1864);    IVantsier  O.   v.    IVereesier^   116  M«a.    193  (1874); 
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S/*Urs  V.  AfUMe  Tkr/.,  38  N.  J.  L.  270  (1876).     Wliile  thedcd- 

ftioiM  iitctl  ttphold  the  conclusion  rvmchcd  by  the  court,  caxs  ue 

not  wanting  in  which  nach  exemption  has  been  denied ;  it  cannot 

be  said,  therefore,  that  tlie  exemption  is  sustained  by  weight  of 

authority:  Phila.  Jf,  Jf.  v.  Burgeu^  2  Gill  (Md.),  35s  (1844);  | 

limim/U,  efc,  Caitmi  G».,  v.  Com,  7  B.  Mon.  (Ky.),  160  (1846) ;  | 

PnnHJenre  R.  R.  O.  v.  WHf^kt,  a  R.  I.  439  (1853)  ;  Mkrine  R.  R.  1 

C^.  V.  PoHhnd^  57  Me.  444  (1854) ;  R,  R.  t.  CmmtUy^  10  OhiOb 

160  (SutliflT  dinenting)  (1859)  \  BmrHngtom  R,  R,  ▼.  .^^Mraua, 

12   la.    112   (1861);  Ormttgf^  ett,  R.  R,  Cv,,  v.  A/exatuffr,  17 

Gratt    (Va.)   176  (1867);  B^tttm  R.  R.  p.  Laweti  R.  iP.,  124 

Masa.   368  (1878);  Pe0/^e  v.  C^mm^rs  ^  Taxes,  8a  N.  Y.  4^ 

(1880)  \  P.  C  ^  R.  T.  VmH4fyke,  137  Fk.  249  (1890). 

Kquitablb  Assignment.  In  dark  ir.  LigHm  Ami  Gr.,  81  Fed. 
310  (June  t,  1897),  the  Circuit  Court  of  Appeals  haa  made  a  vcrf 
t>road  application  of  the  doctrine  of  equitable  assignment.  The 
l.igna  Iron  Company,  being  a  debtor  to  one  Clark,  and  a  cieditor 
of  one  Vandevort  and  others  of  its  stockholders,  made  a  contnct 
with  Clark,  for  a  present  consideration,  to  underUke  to  collect  the 
amount  due  by  Chtfk  by  litigation,  if  necessary,  to  be  |rfaced  ia 
the  hands  of  Clark's  attorney.  It  was  also  argued  in  <he  contmct 
that,  if  any  money  was  collected  by  the  company  from  Vande- 
vort, it  should  be  paid  to  Clark,  and  that,  if  any  jndgnent  wm 
obuincd  against  Vandevort,  it  should  be  assigned  to  Clark  on 
request. 

dark  then  appointed  an  attorney,  who  brought  soit  againil 
Vandevort  in  the  name  of  the  iron  company,  and  obtained  a 
judgment.  At  this  time  the  company  was  phuccd  in  the  handa  of 
a  receiver,  and  after  that  the  attorney  collected  the  amount  of  tbe 
judgment  and  paid  it  to  Clark.  The  receiver  sued  CUrk  10  le- ' 
cover  the  judgiment,  and  Clark's  defence  was  that  the  cootnadl 
made  by  the  iron  company  was  an  equitable  assignment  c»f  it* 
claim  against  Vandevort.  The  Judgment  below  was  lor  tbc 
pbintiflT. 

The  Court  of  Appeals  said  that,  according  to  the  oontiact  made* 
not  a  dollar  of  the  claim  collected  by  the  judgment  was  to  cooatf 
into  the  company's  handa,  but  that,  after  the  judgment  van  ie« 
covered,  the  plaintiff  was  bound  to  assign  such  judgment  to  Claf1t« 
as  a  mere  formal  duty  to  clothe  Clark  with  the  1^  ovnenhip^ 
for  the  equitable  owneiship  already  vested  in  him. 

As  the  judgment  was  not  an  asaet  of  the  company,  it  ooold  no^tf 
be  relieved  of  its  duty  to  Clark  by  the  appointment  of  a  receiver.* 

The  former  Englidi  doctrine  was  that  an  order  payable  out  of  ^ 
particular  fund  would  operate  as  an  assignment  of  the  lund« 
iMJt  that  a  mere  promiae  to  pay  out  of  such,  a  fund  woold  not  s 
Bradif/s  Cau^  Ridgeway,  194  (1744) ;  Bispham's  Equity  (Fiftis 
Edition),  pp.  249-50. 

This  rule  has  been  followed  in  America :  CknUmmM  ▼•  RmmtSi 


Korw.  739 

14  Wall.  69  (1871).  In  that  case  it  was  held  that  a  mere  pioiii- 
tie,  though  of  the  clearest  and  roost  solemn  kind,  to  pay  a  debt  out 
of  a  particular  fund*  is  not  an  assignment  of  the  fund  even  in  equity. 
To  make  an  ec|uiuble  assignment  there  shouki  be  such  an  actual  or 
constructive  appropriation  of  the  subject-matter  as  to  confer  a  com- 
plete and  present  right  on  the  party  meant  to  be  provided  for.  If 
the  bolder  of  the  fund  retain  control  over  it,  that  is  fatal  to  its  being 
an  equitable  assignment. 

Christmas  v.  Rmsseti  (syfra)  has  been  generally  folk>wed  in  thia 
countr}',  and  the  tower  court,  in  the  case  under  disnission,  relied 
upon  it  in  giving  judgment  for  the  plaintiff  for  want  of  a  suflicient 
aflfklavit  of  defence.  According  to  the  terms  of  the  agreement  be- 
tween Ckrk  and  the  iron  company.  It  is  a  promise  to  use  every 
effort  to  collect  the  amount  due,  to  let  Clark  appoint  an  attorney 
to  sue,  if  necessary,  and  to  pay  over  to  Clark  all  the  money  collected 
by  the  iron  company  from  its  stockholders.  The  suit  is  brought 
in  the  name  of  the  promisor,  the  iron  company,  and  the  company 
is  to  colkct  the  judgment  by  its  attorney  and  pay  it  to  Clark, 
and,  theiefofc,  the  k>wer  court  held  that  the  control  had  not  passed 
from  the  company,  but  that  the  agreement  was  purely  executory^ 
as  an  intention  to  create  a  present  assignment  could  not  be  in- 
terred from  the  terms  expressed ;  and,  therefore,  according  to  the 
rule  of  Christmas  v.  Rmsstll  {stt/^ra),  thb  was  not  an  equitable  as- 
signment. 

The  Court  of  Appeab,  in  reversing  this  decision,  seems  to  have 
gone  over  to  the  later  English  doctrine,  as  expressed  in  Jiattftk  v. 
Gamtf//,  I  DeG.  M.  He  G.,  763  (1851),  a  promise  to  pay  out  of 
a  paiticobr  fund  does  operate  as  an  assignment.  The  Court  of 
Appeals  says:  ".As  against  Vandevort  the  legal  ownetihip  and 
right  of  action  had  remained  in  the  trustees,  but  when  the  ri^ht  of 
actioo  was  merged  in  tlie  judgment— and  tliat,  too,  by  the  action 
of  attorneys  of  r/Mr/  pte  /rw//-— the  iron  company  was  a  mere 
dry  trastee,  whose  sole  remaining  duty  was  to  assign  such  Judg- 
ment on  request,"  thereby  considering  that  the  duty  of  the  iron 
oompaay  to  assign  re  yW/rfv  was  sufficient  to  oonstitnte  a  valid 
present  eqnitable  assignment. 

FoRBiGsc  C0RP01UTI0N8 ;  Sbrvick  or  Summoms  cm  Ottkem 
Temfoiuiulv  within  thb  Jurisdiction.  In  the  case  of  FarrtU 
V.  OregM  GalA  Mimiftg  Gr.,  49  P>k:-  ^1^  (Ju^r  3>»  i^7)f  <^ 
Supreme  Court  of  Oregon  hekl,  that  a  foreign  oofpoiatton  doiog 
business  in  Oregon  is  subject  to  its  laws,  and  benoey  as  there  is  no 
special  law  relative  to  service  upon  it,  a  service  upon  its  preaidenl 
b  prima  fads  suffident*  though  the  return  does  not  show  he  waa 
authorised  to  represent  the  corporationt  in  view  of  the  stttutca 
providing  for  sneh  service  upon  domestic  corporations. 

The  qoestioB  waa  raised  on  a  motion  to  vacatea  judgment  catered 
uainst  the  defendant  corporatioo  by  defiuilt  It  docs  not  appear 
wbethcr  the  corpontion  was  actually  doiog  business  in  the  State 
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at  the  time  of  the  service,  but  the  court  seems  to  tretf  it 


the 


fM-t.     At  any  rate,  the  court  dbregards  the  qaestion  whether  tht 
prettdent  was  in  the  Sute  on  the  business  of  the  corpontfon  or  not, 


and  seeks  to  draw  an  analogy  between  a  doroeslic  and  foieig^^  ^' 
poration,  so  iar  as  the  proudent's  authority  to  receive  senri<^  ^ 
concerned.  The  principle  laid  down  b  rather  brosder  th^n  »* 
fiKrts  of  the  case  warrant.  ... 

Theie  is  considerable  confision  in  the  law  on  thtt  question*  7^ 
distinction  would  seem  to  be,  that  so  long  as  a  corpontion  cron***^ 
its  ofieratioo  to  the  State  within  which  it  is  created,  it  cMnt»fO^  ^ 
sued  in  a  Sute  where  it  has  no  office  or  tnwsacu  no  bosics^*^  ^ 
serving  |moccss  on  its  president  or  other  officer  when  accscl^'^'*  \ 
fMvscnt  within  such  Sute:  Thompson  on  Corporations,  {(  799^' 
A/tm/iM  V.  rrtMt0M  Mm/,,  Ht,^  O.,  24  N.  J.  U  ssr ;  ^^^  c 
^•»///Vv  MittO,  V.  Sto€4i€  frwt  O.,  3s  N.  J.  L.  rs  (1867)  ;  l[^' 
V.  AmeH,M  Bill  Ttlrf^oiit  O.,  29  Fed.  17  (r8«6).  But  ^^J 
foreign  cor]ioration  sends  iu  officers  and  agenu  into  another  ^^^ 
and  csubli»hcs  iu  business  there,  it  is  liable  to  be  brought  io*''  ^ 
couru  of  such  SUte  hj  a  service  of  process  ufion  such  cff»^^^^ 
acting  for  it :  Sf.  Cimr  v.  Cox,  106  U.  S.  350  (rSSs).  ^^ 

Sometimes  the  amount  of  btnancss  done  by  a  foreign  ^^^■I'^'^a^ 
in  a  Slate,  where  it  is  soi^ht  to  be  held  by  service  on  its  P*]^^^ 
or  other  officer,  is  important :  Citm  v.  IVontsiock  frmm  ^^-'  ^ 
Fed.  31^1890).  ^ 

In  MHne  Jurisdictions  it  has  lieen  held,  that,  under  varioaa*  V«isn 
hitive  stis,  service  upon  the  president  or  other  officer  of »  ^^^. 
roqioration  is  good  even  though  that  officer  be  in  the  S**'^^^ 
Itorsrily  and  on  no  business  of  the  corporation:  Pof^  ^'  -i  \ 
ii^yte  Car  O.,  87  N.  V.  137  (i88r) ;  iii/ifs  v.  X,  ^.,  70  ^'i 
113  (1877) ;  froit  G».  V.  CmsfmciiM  G».,  14  Am.  *  Kn^*  *cich 
Canes,  16  (Mich.,  t886) ;  Mrsi  Nt^i  Bank  v,  Bnrck,  U>  J^Okc 
242  (1890).  In  IVnnsylvania  such  service  is  not  good  usal^^^. 
corporation  has  an  actual  place  of  business  within  the  ^/^ 
Pkillif^t  V.  Lihrarv  C#.,  141  Pk.  46s  (1891).  See  al»^  ^'i» 
Gm/iite  O.  v.  Paei/it  Gf,,  68  Fed.  A43  (1895).  By  ^^  ^. 
greater  weight  of  authority  is  in  iavor  of  the  proposition  l-^'^y  io 
vice  on  an  officer  of  a  foreign  corporation  who  is  tcmpor^^  /  ^. 
the  jurisdiction  not  00  business  for  the  corporation  is  val*^  'piti' 
CMrv.  Ckr,  106  U.  S.  350  (i88a);  PIhgiratd,  He,  C§,  ^'xJ.S 
KtniUf  137  U.  S.  98  (t89o);  Goideyyi.  Morning  Nem,  t5^<u»0» 
518  (t894);  Rntt  V.  Wnierworks  Co,,  70  Fed.  129  C^Tt  % 
MitiJehoke  y/.  int,  Co,,  14  Conn.  301  (1841)  ;  LnHmery,  ^'  ^74 
43  Ma  105  (t868);  Ptekkam  v.  NorOi  Porisk,  16  PS^"^*  ^ 
(1834)  ;  Minnesoin  v.  fm^,  Co.,  s6  Minn.  S33  (1879);  ^^^^' f^ 
V.  Cnrrngi,  41  Ga.  67r  (1871);  Poxy,  H^lt,  He.,  Co.,  4#^^  so* 
308  (Cal.,  1895)  ;  <;f»iY^  V.  Sm/kom  fee  MuMno  Co.,  ^^ 
Rep.  866  (Louisiana,  1895).  ' 
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ScLRCTCD  Cases  on  the  Law  or  Sales  or  Personal  PkoR- 
CRTY.  Iljr  Franos  M.  Bi'RDicK  DwiGHT,  Piofesor  of  law  in 
Colombia  Univenity  School  of  Law.  Bottoo:  Little,  Brown  & 
Co.     1897. 

Of  late  the  fNiblication  of  case-books  has  become  quite  popular. 
In  many  branches  a(  the  bw  there  ate  more  than  one  of  these  col- 
lections of  cases.  ProfesMir  Burdick  has  added  another  to  the  list 
br  the  publication  of  a  volume  containing  two  hundred  and  sixty- 
two  cases  illmitrattve  of  the  law  of  sales.  It<i  special  misMon  seenw 
to  be  to  illustnte  the  author's  text-book,  noticed  in  this  deimrtment 
last  month.  Its  divisions  and  arrangement  of  Mibject-matter  cor- 
respond with  those  of  the  text-liook.  The  two  thus  supplement 
one  another,  forming  together  a  coune  of  study,  combining  theor)* 
and  the  cases,  as  distinguished  from  a  case  course,  |)ure  and  simple. 
'io  many  such  a  course  seems  preferable  to  the  case  system.  Except 
lor  this  purpose  of  combining  theor)*  and  practical  case  analysis, 
there  would  seem  to  be  no  demand  for  a  new  case-book  on  the 
law  of  ttles.  The  sale  of  case-liooks  mtist  necessarily  be  very  lim- 
itedy  and  duplication  only  serves  to  maintain  prices  at  a  figure 
which  uxes  the  puise  of  the  student  so-etely.  As  to  the  character 
of  the  book  little  need  be  said.  It  follows  the  admirable  cbssifKa- 
of  the  text-book,  and  the  cases  seem  well  selected,  and  many  of 
them  of  recent  date.  The  mechanical  perfection  of  the  work  is  to 
be  commended.  0»  J.  R. 

The  CoDiriED  Neootiablf.  Instruments  Imw.  Edited  by  James 
W.  Eaton,  Esq.,  and  H.  Novrs  (Srfen,  Esq.  Albany,  New 
York.     1897.     Matthew  Bender,  Publisher. 

The  Negotiable  Instruments  Law,  drafted  by  the  Committee  on 
Commercial  law  (appointed  by  the  (  onlerence  of  Commissioners 
on  Uniformity  of  Laws),  and  ado|itcd  by  the  Legislatures  of  the 
5iutcs  of  New  York,  Connecticut,  Colorado,  and  Florida,  has  again 
been  edited  and  annotated.  The  general  outlines  of  the  sutute 
follow  very  closely  those  of  the  English  Bills  of  Exchange  Act,  a 
codification  of  the  common  law,  and  the  changes  therefrom  are  due 
largely  to  the  development  which  has  taken  place  in  the  commer- 
cial law  of  the  leveml  states.  The  changes  from  the  common  law 
are  cniefully  noted  by  the  editors,  so  that  the  work  presents  in  brief 
space  a  review  of  the  whole  snb^  of  bills  and  notca,  which  will 
be  found  MeAd  aa  well  in  those  states  where  the  act. has  not  been 
adopted  aa  ta  those  where  it  has  becoofte  a  pan  of  the  stainlory 
tow. 
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A  Trbatisb  on  thb  Law  or  ImMMKrr  and  Collateral  Bvi- 
DENCB.  hf  Hon.  John  H.  Gillbtt,  Judge  of  the  TUftx-fiat 
JndidB]  Cireait  of  IndimB.  IndiaiMpotis  and  KantM  CStj: 
The  Bowen-Meinll  Compuijr.     1S97. 

The  work  of  Hon.  John  H.  GiUect  embncei  the  nbjecti  tiwtod 
by  the  older  text  writcn  under  Admtmont,  ConfeMODi^  Deckit- 
tiont,  Heanay,  Cwtom  and  Unge,  jRes  Gtsim^  and  Rnnor 
and  Gcnciml  Reputation.  These  aie  all  treated  in  a  tchol- 
arly  and  icientific  manner^  the  leading  American  cases  are  dii- 
cassed,  and  the  principles  deduced  from  them  are  deariy  stated. 
Its  scope  natuially  excludes  such  questions  as  Presumptioai, 
Prinary  and  Secondary  Evidence,  Oral  Evidence  to  Affect  Written 
InstnimentSy  Judicial  Notice  and  Competency  of  Witnesses.  The 
Ibot-notes  contain  esses  from  all  the  states,  and  numerous  BritiA 
decisions  as  well.  In  this  respect  the  work  is  exhaustive.  A 
copious  index  iadlitates  the  rmdy  reference,  so  valuable  to  the 
practitioner,  and  the  style  is  such  as  lo  make  die  book  attractive  t» 
the  student. 

The  first  chapter  treats  of  Adndssions  as  Evidence,  and  oontaim 
an  interesting  discussion  of  the  much  argued  question — ^whether  or 
not  an  admisuon  of  the  contents  of  a  document  is  primary  evi- 
dence thereof.  The  subjects  of  admisriona  by  penons  jointly 
interested,  by  predecesms  in  title  to  a  chose  in  action,  and  1^ 
agents,  are  abo  skiUlully  handled.  The  chapter  is  made  to  include 
so-called  admissions  by  co-conspirators,  and  this  may  be  considered 
unfortunate  as  an  arrangement,  since  such  declarationa  are  admis- 
sible only  when  in  the  nature  of  acta  in  lurtheranoe  of  the  common 
purpose,  and  not  when  merely  narrative  statements  in  the  nature 
of  admissions,  and  hence  it  would  seem  more  logical  to  treat  of 
them  under  the  Res  Gesht  Rule,  or  by  analogy  to  it.  In  bd,  the 
learned  author  recognises  this  analogy,  and  treats  of  conspln- 
cies  to  defraud  creditofs,  declarations  ^  a  grantor  after  the  grsnt, 
where  the  sale  is  alleged  to  be  in  fraud  of  creditors,  and  the  allied 
topics  under  the  heading  Ra  Gerim, 

The  chapter  on  *<  Collateral  Evidence  *'  coven  a  number  of  sub- 
jects, treated  by  other  writen,  under  miscelkneoos  heads,  and. 
includes,  among  others,  the  following:  "  Simibtf,  but  Unconnected 
Facts,"  ''Rules  as  to  Remotenen  of  Relevant  Facts,"  "^ Motive, 
Preparation,  Subsequent  Conduct,  and  Facts  Neccsnry  to  ExpUa 
or  Introduce  Relevant  Facts."  There  is  also  a  scientific  discanMA 
of  the  "Spark  Cases;"  /.  #.,  suits  lor  damage  by  fire  started  by 
sparks  from  locomotives,  and  an  analysb  of  the  cases  In  which  dte- 
right  to  compel  a  party  litigant  to  submit  to  a  personal  rvamlnatioit 
hM  been  adjudicated,  which  shows  a  tfaorou|^  mastery  of  this  nmdi 
mooted  subject.  In  this  chapter  we  also  find  a  discMBon  of  goes^ 
tions  relating  to  Conoboratioo  of  Witacmes,  Rl^  to  Ftove  Con- 
tradictory Sutcments,  Crosi  cvsminarion,  and  other  topioi  which 
seem  to  relate  to  the  Exandnation  of  Witnemea  and  woceduw^ 
rather  than  to  CftWatifral  Etidenoe. 
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The  mbject  of  Entries  in  Shop  Books  is  treated  in  the  chapter 
on  "  Declarations,"  but  the  author  recognises  the  close  relation 
which  the  mles  governing  their  admisnon  bear  to  the  Res  Gtsim 
Rule,  and  defends  the  American  cases,  which  have  produced  the 
modem  extension  of  the  rule  admitting  such  entries,  by  analogy  to 
Ret  GesU. 

The  most  interesting  chapter,  however,  is  the  one  devoted  to  the 
consideration  of  the  Res  Gesta  Rule,  llie  leading  esses  on  this 
subject  are  carefully  analyzed  and  assimilated,  and  the  resulting 
prineiples  ave  stated  in  a  manner  which  proves  a  thorough  giasp  of 
the  si&iect.  The  treatment  includes,  in  addition  to  subjects  strictly 
classed  as  Res  Gesi^^  Decbmtions  Showing  State  of  Mind  or  Body, 
and  Decbfations  of  a  Grantor  who  has  Sold  in  Fnmd  of  Crcditois, 
as  well  as  a  sound  discussion  of  the  rule  as  to  the  admissability  of 
ddamatlons  of  by-standers  when  offered  as  pan  of  the  Res 
Geskt,  As  a  whole  the  work  is  satisfiKtoiy,  and  cannot  ftil  to  be 
of  service  to  both  lawyer  and  student,  and,  moreover,  it  has  kept 
well  within  its  limits —  a  rue  virtue  in  the  modem  law  book. 

W.  N,  Z.  W. 


A  Hakdbook  op  the  Laws  of  Pcnksylvania  or  1897.  Edited 
by  Liifcoi^  L.  EvRE,  LL.B.,  of  the  Philadelphia  Bir.  J.  L  H. 
Bayne.     1897. 

This  book  is  of  cspedal  interest  and  value  to  Pennsylvania  law* 
yen,  being  a  compoidium  of  the  recent  Acts  of  the  General  As- 
aembly  of  that  Sute.     It  is  divided  into  two  parts. 

ftrt  L  contains  acts  of  general  application  and  importance,  and 
part  II.,  acts  of  lestricted  application,  or  secondary  importance. 
Each  act  is  accompanied  by  its  legislative  number,  and  also  the 
date  upon  which  it  was  signed  by  the  Governor.  There  is  also  a 
complete  index  of  all  laws  contained  in  the  book,  by  reference  to 
dieir  legishuivc  numben,  thus  enabling  the  reader  to  find  them  • 
also  in  the  Punphlet  Laws. 

The  book  should  be  of  great  value  to  the  active  practitioner. 

H,  IK  M. 


Famoith   Legal   Argumcsttb.      By  Moses    Fikldw      Rochester, 
N.  Y. :  E.  J.  Boeworth  &  Co.     1897. 

Mr.  Field  has  collected  in  this  volume  a  number  of  speeches  of 
those  lawyem  whose  learning,  legal  reasoning,  and  eloquence  have 
made  them  famous  in  the  history  of  the  law.  Although  most  of 
the  speeches  aie  accessible,  if  the  reports  of  the  cases,  or  the  special 
volnmes  in  which  accounts  of  all  famous  cases  have  been  published, 
are  coosulied,  yet  this  book  is  very  convenient  to  have  at  hand,  to 
lead  at  leisttre,  and  to  compare  die  various  methods  of  style  and 
argument  employed.  Moreover,  since  few  of  the  speeches  are  of  a 
terhnical  nature,  or  deal  with  abstruse  questions  of  law,  the  book 
will  ba  of  inteicrt  10  those  laymen  '•  who  delight  to  peruse  IqfU 
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litemtne."  Among  the  moit  fiinoai  atguments  picaeDted  are  thoie 
of  Duiiel  Webiter,  In  the  txial  of  Fiancit  Knapp  (a  poitioD  of 
which  ipeech  it  fiuniliar  to  all  achool  boys  of  elocntkHMry  atpia- 
tioaa) ;  of  John  Fhllpot  Oman,  in  the  cue  of  Rex  ▼.  Dmmmm^ 
and  of  WllU«ni  A.  Beach,  in  the  weU-known  caae  of  TUtm^. 
Bftcker.  A.  JS.  W, 


Handbook  or  trb  Law  or  Equity  Plbadimo.  Bjr  Bkh jamw  J. 
SHtPMAic.  Hornbook  Series.  St  Fittl,  Minn. :  West  Pnblidi- 
log  CooBpany. 

This  wofk  is  a  very  complete  and  logical  analyiia  of  one  of  the 
most  important  branches  of  the  law,  dear  and  concise  to  a  high 
degree,  like  all  the  other  books  of  this  series.  The  sequence  of 
topics  cooM  not  be  improved  upon.  Nearly  two  hundred  pages, 
treating  of  '*  Bills  in  Equity/'  cover  that  comprdiensive  sQli|ect 
exhaustively,  yet  without  once  allowing  the  render  to  loae  his  bear- 
ings among  die  multitudinous  divisions  and  sobdivisionB.  The 
chapter  on  **  Proceedings  in  an  Equitable  Suit,"  intended  chiefly 
lor  the  student,  "  to  state  and  expUiin  what  may  or  most  genemlly 
occur  in  the  conduct  of  an  equiuble  suit  from  ita  coomenoemeBt 
to  and  including  the  rendition  and  enforcement  of  the  decree,"  is 
an  excellent  prSux  lo  the  study  of  the  PteadtDga  in  dctaiL 

To  my  that  the  book  is  essentially  a  reprodnctioa  of  Story's  msa- 
terly  treatise  on  the  same  subject  (which  the  mnthor  in  hn  piefine 
acknowledges  to  be  the  chief  source  of  hia  malerial)  will  in  no 
t  its  vatae.    Its  pwssnmidn  of  the  law,  as  it  now  \ 


and  itsofiginal  division  of  the  BuLject  and  actlwdof 
giveitavaiaeaUitsown.  M.  M. 
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SCHUYLER  AGAINST  CURTIS  AND  THE    RIGHT 
TO  PRIVACY. 

Tlic  case  of  Schnyla'  v.  Cnriis^  is  of  so  novel  a  char- 
acter that  in  spite  of  the  numerous  comments  which  were 
made  upon  it  both  in  the  legal  periodicals  and  the  daily 
newspa|x:rs,  when  the  final  decision  was  rendered  two  years 
ago  by  the  Court  of  Appeals,  I  shall  venture,  even  at  this  late 
date,  to  discuss  just  how  far  that  decision  went  and  particu- 
brly  wliat  the  opinion  of  Judge  Peckliam  did  not  decide. 
Indeed,  such  a  discussbn  seems  especially  useful,  since  the 
scope  of  the  opinion  in  the  Court  of  Appeals  has  been  often 
misunderstood. 

Sckuylir  v.  Curtis  was  a  suit  brought  by  Philip  Skhuyler, 
the  nephew  and  step^n  of  Mary  Hamilton  Schuyler  and  the 
authorized  represenutive  of  all  her  immediate  relatives,  against 
the  "Woman's  Memorial  Fund  Association,*'  a  voluntary 
unincorporated  association,  to  enjoin  the  members  of  it  from 
making  a  statue  of  Mary  Hamilton  Schuyler  or  from  causing 
it  to  be  exhibited  at  the  World's  Fair.    The  avowed  ol^'ect  of 

■I47N.Y.4S4. 
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the  association  was  the  completion  of  two  matues  to  honor 
**  Woman  as  the  Philanthropist  '*  and  "  Woman  as  the  Re- 
former **  at  the  Columbian  Exposition  in  1893. 

The  association  solicited  subscnptioiis  to  promote  this 
object,  and  employed  Hartley,  the  sculptor,  to  make  an  ideal 
statue  of  Mrs.  Schuyler  as  **The  Typical  Philanthropist." 
The  asjKKiation  had  also  undertaken  a  statue  of  Susan  B. 
Anthony  to  be  desi^rnated  "The  Representative  Reftjrmer," 
and  had  announced  the  intention  of  placing  the  statue  of  Mrs. 
Schuyler  on  exhibition  a!«  a  companion  piece  to  it,  although 
Mrs.  Schuyler  took  no  intercut  in  the  woman's  rights  move- 
ments, had  no  8>'mpathy  with  them,  and  would  have  objected 
to  having  her  name  coupled  with  that  of  Miss  Anthony. 

Neither  the  art  association  nor  any  of  the  members  of  it  had 
ever  asked  any  of  the  relatives  of  Mrs.  Schuyler  for  permission 
to  make  or  exhibit  an  ideal  statue  representing  her.  Upon 
learning  of  the  proposed  statue  her  relatives  at  once  objected 
to  it,  ami  in  a  polite  letter  by  Philip  Schuyler,  requested  the 
association  to  abandon  the  project.     Mr.  Schuyler  wrote : 

**  Mrs.  Schuyler,  though  taking  her  share  with  others  in  the 
philanthropic  work  of  her  day,  is  in  no  sense  the  typical  phil- 
anthropist, and  to  place  her  in  such  a  position  is  to  invite' 
public  criticism  of  a  sort  which  has  already  been  made  m  the 
press. 

"In  behalf  of  her  fiimily,  whose  sentiment  on  this  subject  is 
conveyed  in  this  letter,  I  respectfully  request  that  the  prefect, 
so  (ar  as  she  is  concerned,  be  abandoned." 

The  association  formally  refused  to  abandon  the  project  of 
the  sutue  in  an  official  letter  to  Mr.  Schuyler,  and  denied 
the  right  of  Mrs.  Schuyler's  relatives  to  be  consulted  hi  the 
matter.  The  point  of  view  of  the  association  is  perfectly  illus- 
trated by  extracts  from  thb  extraordinary  document  In 
speaking  of  Mrs.  Schuyler  the  letter  says : 

**  Her  character,  her  work,  her  life,  belong  to  those  who 

sympathize  with  culture,  with  art,  philanthropy  and  reform. 

n  so  joining  '  the  choir  invisible  whose  music  is  the  gladness 

r  the  world '  she  belongs  to  all  who  live  after  her.     As  our 

H.t  Halleck  says  of  one  dead:  'For  these  are  freedom's  now 
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anil  tame's  .  .  . '  As  Emerson  says  of  a  famous  character : 
'  I  laving  neither  wife  nor  child,  father  or  mother,  tvtry  one 
who  thinks  b  his  child,  and  every  one  who  receives  his  inspira- 
tion is  his  descendant' 

**  For  these  reasons  we  cannot  believe  it  is  our  duty  to  the 
public,  to  the  cause  of  free  art  education,  or  to  ourselves  to 
comply  with  the  requjcst  to  have  the  project  to  memorialize 
Mary  M.  Hamilton  Schuyler  abandoned. 

"  We  thereibre  wilt  continue  our  eflbrts  and  ask  subscrip- 
tions from  all  who  are  in  sympathy  .  .  .  '* 

How  fiir  the  contention  that  Mrs.  Schuyler  ever  became  a 
public  character  was  from  the  truth  can  be  seen  from  the  follow- 
ing; testimony  (given  at  the  trial)  of  those  who  knew  her  best : 
**  She  was  a  singularly  sensitive  wontan ;  and  while  quite 
willing  to  do  good  deeds,  she  was  of  a  very  retiring  nature 
and  was  most  anxious  to  keep  her  name,  as  many  people  of 
course  are,  from  the  public  prints. 

"...  She  was  a  woman  of  great  charm  and  a  woman  of 
great  ability ;  everybody  respected  her;  everybody  loved  her; 
she  was  in  no  sense  a  woman  before  the  public ;  she  was 
interested  in  her  charities  just  as  hundreds  of  other  ladies  are, 
and  she  gave  a  part  of  her  life  to  them." 

Mr.  Justice  Morgan  J.  O'Brien,  who  granted  the  injunction 
pemUnit  iite  against  the  making  or  erecting  of  a  statue,  stated 
the  real  fiicts  of  the  case  when  he  said : 

"  It  has  not  been  shown  that  Mrs.  Schuyler  ever  came 
within  the  category  of  what  might  be  denominated  public 
characters: 

**  She  was  undoubtedly  a  woman  of  rare  gifts  and  of  a  broad 
and  philanthropic  nature ;  but  these  she  exercised  as  a  private 
citizen  in  an  unobtrusive  way.*' 

The  trial  court  made  the  injunction  permanent  and  used  the 
following  language  in  its  findings :  *'  That  the  acts  of  the 
defendants  .  .  .  have  exposed  the  name  and  memory  of 
Mary  M.  Hamilton  Schuyler  to  adverse  comment  and 
public  criticism  of  a  nature  peculiariy  disagreeable  to 
her  relatives,  and  have  caused  disagreeable  notoriety  for 
which  they  are  in  no  way  responsible  .  .  .  That  annoyance 
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and  pain  have  been  caused  thereby  to  the  plaintiflT  and  to  tWc 
immediale  relatives  of  the  said  Mrs.  Schuyler,  and  that  he  av%€ft 
they  have  been  and  are  greatly  distressed  and  injured  theieby 
and  b)'  the  notoriety  incident  thereto ;  and  that  such  noUiiie^jr 
and  adverse  comment  and  critidsm  are  wholly  due  to  1 
unauthorized  acti  of  the  defendants. 

"  That  the  acts  of  the  defendants  .  .  .  constitute  and  arc 
continuing  injury  to  the  plaintiff  and  to  the  .  .  .  relatives    « 
.  .  .  Mary  M.  Hamilton  Schuyler ;  that  they  have  no adequaal 
remedy  at  law  for  the  redress  of  the  injuries  and  wrongs  < 
plained  of  .  .  .  and  that  great  and  irreparable  injury  will 
caused  to  the  memory  of  .  .  .  Mrs.  Schuyler  and  to 
surviving  relatives  unless  the  defendants  be  enjoined  from  fcla^ 
further  pmsecuticm  of  the  acts  so  complained  of  .  .  .  *' 

The  court  found  as  conclusions  of  law  : 

First:  That  the  acts  of  the  defendants  were  an  unlaiv^^^ 
interference  with  the  right  of  privacy. 

Second :  That  the  surviving  relatives  of  Mrs.  Schuyler  i»"^** 
sfKxially  injured  thereby. 

Third :  That  the  plaintiff  was  entitled  to  judgment  perf^^**' 
ally  enjoining  the  defendants  from  making  a  statue  of  9^^^* 
Schuyler  in  «iny  form  or  from  causing  it  to  be  exhibited. 

The  judgment  of  the  trial  court  was  affirmed  by  the  Su|>r'*?*'*^ 
Court  at  General  Term,  .ind  when  the  case  came  bcforcr  *"^ 
Court  of  A|i|)cals  the  merit*  had  been  passed  upon  l>>^  *** 
justicet  of  the  Supreme  Court.  Three  of  them  haul  w*"***^ 
careful  opinions  in  which  the  merits  of  the  plaintiff's  right  -v^^^**^ 
fully  discussed,  and  alt  had,  without  hesitation,  hdd  thss.^  ^*^ 
plaintiff's  right  of  privacy  had  been  infringed  and  supp*^**^*^^ 
the  injunction.  _  _ 

In  the  Court  of  Appeals,  however,  the  judgment  wa^      *J^ 
versed  and  the    injunction   dissolved.     Fortunately  lor        *^^ 
Schuyler  family,  the  World's  Fair  had  long  passed,  and  S^^'^^ 
%vas  no  practical  danger  that  the  defendants  would  ever 
a  statue  of  Mrs.  Schuyler.    Judge  Peckham,  who  ^ 
opinion  in  the  Court  of  Appeals,  stated  the  grounds  .^^    ^^ 
which  the  court  based  the  reversal  in  his  own  characteristi^^^ 
forceful  terms : 
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"  Whatever  right  of  privacy/*  he  says,  **  Mrs.  Schuyler  had, 
died  with  her.  Death  deprives  us  all  of  rights  in  the  legal 
sense  of  that  term,  and  when  Mrs.  Schuyler  died  her  own 
individual  right  of  privacy,  whatever  it  may  have  been,  expired 
at  the  same  time.  The  right  which  survived  (however  exten- 
sive or  limited)  was  a  right  pertaining  to  the  living  alone.  It 
is  the  right  of  privacy  of  the  living  which  it  is  sought  to  enforce 
here.  That  right  may,  in  some  cases,  be  itself  viobted  by 
improperly  interfering  with  the  character  or  memory  of  a 
deceased  relative,  but  it  is  the  right  of  the  living,  not  that  of 
the  dead,  which  is  recognized  ... 

'*  We  cannot  assent  to  the  proposition  that  one  situated  as 
the  plaintiff  in  this  case  can  properly  enjoin  such  action  as  the 
defendants  propose  on  the  ground  that,  as  a  mere  matter  of 
feet,  his  feelings  would  be  thereby  injured.  We  hold  that  in 
this  class  of  cases  there  must  in  addition  be  some  reasonable 
and  plausible  ground  for  the  existence  of  this  mental  distress 
and  injury.  It  must  not  be  the  creation  of  mere  caprice  nor 
of  pure  fency  nor  the  result  of  a  supersensitive  and  morbid 
mental  organization  dwelling  with  undue  emphasis  upon  the 
exclusive  and  sacred  character  of  this  right  of  privacy  .  .  . 
A  proposed  act  which  a  court  vriW  enjoin  because  it  would  be 
a  violation  of  a  legal  right  must,  among  other  conditions,  be 
of  such  a  nature  as  a  reasonable  man  can  see,  might  and 
probably  would  cause  mental  distress  and  injury  to  any  one 
possessed  of  ordinary  feeling  and  intelligence  situated  in  like 
circumstances  as  the  complainant,  and  this  question  must 
always  to  some  extent  be  one  of  law.  If  the  circumstances 
be  such  that  it  is  to  a  court  inconceivable  that  the  feelings  of 
any  sane  and  reasonable  person  could  be  injured  by  the 
proposed  act,  then  it  is  the  duty  of  the  court  to  say  so 
and  to  refuse  an  injunction  which,  would  prevent  its  per- 
formance. 

**.  .  .  We  think  that  so  long  as  the  real  and  honest  purpose 
is  to  do  honor  to  the  memory  of  one  who  is  deceased  and 
such  puipooe  is  to  be  carried  out  in  an  i^ipropriate  and  ordeily 
manner  by  feputable  individuals  and  tor  worthy  ends,  the 
consent  of  the  deaoendanu  of  such  deceased  penwn  is  not 
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necessary  and  they  have  no  right  to  prevent  for  their  own 
personal  gratification  any  action  of  the  nature  described.** 

judge  Gray  wrote  a  dissenting  opinion  and  said  among  other 
things: 

"  I  must  emphatically  dissent  from  the  decision  of  this 
court  that  there  was  no  ground  shown  in  this  case  for  the 
equitable  relief  which  was  granted  below.  That  a  precisely 
analogous  case  may  not  have  arisen  heretofore  in  which  the 
peculiar  power  of  a  court  of  equity  to  grant  relief  by  way  of 
injunction  has  been  exereised,  furnishes  no  reason  against  the 
assumption  of  jurisdiction  .  .  . 

"  It  seems  to  me  clear  that  the  jurisdiction  of  equity  is  not 
made  to  depend  upon  the  existence  of  corporpal  property,  and 
that  it  is  exercised  whenever  the  complainant  establishes  his 
claim  to  the  possession  of  exclusive  pefMMiai  rights  and  their 
violation  in  definite  ways  for  which  an  action  at  law  cannot 
aflbrd  plain  and  adequate  redress.    That  is  the  case  here  .  .  . 

**  However  opinions  may  differ  with  respect  to  the  aubstan- 
tial  injury  to  the  feelings  of  Mrs.  Schuyler's  relatives,  we  kmve 
Uujmdimg  tkmi  it  was  in  fact  cmtsid  and  we  should  not  say 
that  it  was  merely  fanciful.  The  theory  of  the  case  which 
calls  for  equitable  relief  is  not  that  of  a  mere  protection  to 
wounded  feelings,  but  the  protection  of  a  right  which  those 
who  represent  the  deceased  have  to  her  name  and  memory  as 
a  family  heritage  and  which  had  not  become  the  public  prop- 
erty. Why  is  that  not  a  legal  and  exclusive  interest  and 
why  are  its  possessors  not  entitled  to  be  protected  by  the  law 
from  a  notoriety  which  invites  public  criticism  of  the  memoiy 
and  reputation  of  the  deceased  relative?  ** 

I  have  given  a  very  full  statement  of  the  fiicts  of  Sdu^ 
V.  Curtis  because  a  knowledge  of  them  is  necessary  to  a 
proper  underrtanding  of  the  attitude  taken  by  the  Court  of 
Appeals  and  the  real  scope  of  Judge  Peckham's  opimon. 

From  these  facts  and  the  opinion,  I  think  it  is  not  an  exag- 
geration to  say  that  the  dedsioo  of  the  G>urt  of  Appeals 
enunciates  no  legal  principle  whatever.  The  six  judges  in  die 
court  befow  had  decided  that  the  plaintiff  had  a  right  of 
privacy  and  that  the  conduct  of  the  defendants  was  such  as  to 
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cause  annoyance  and  pain  to  the  plaintiflT  and  to  invade  that 
right  of  privacy.  The  Court  of  Appeals  did  not  deny  the 
ex»tcnce  of  the  right,  but  simply  held  that  they  had  the 
power  as  an  ultimate  question  to  decide  whether  the  conduct 
vi  the  defendants  had  really  been  sufficiently  annoying;  to  the 
plaintiff  to  deserve  judicial  attention.  The  court  anHwcrcil  the 
c|uection  in  tlie  negative  and  in  spite  of  the  solemn  fmcling  of 
six  judges  of  the  Supreme  Court,  evidently  concurrcfl  in  by 
Judge  G*^y  to  the  cflfect  that  the  dcfcndints  had  subjected 
the  name  of  Mrs.  Schuyler  to  public  comment  and  disagreeable 
notoriety,  and  had  caused  annoyance  and  pain  to  her  relatives, 
nc\'erthcless  held  that  it  was  **  inconceivable  that  the  feelings  of 
any  sane  and  reaMon.ibIe  person  could  be  injured  by  the  prr»- 
posed  act" 

It  U  thus  evident  that  the  Court  of  Appeals,  whatc\'er  dicta 
It  may  have  indulged  in,  really  reversed  the  case,  not  because 
of  any  theoretical  difficulty  with  the  plaintiff's  claim,  but 
because  of  the  triviility  of  his  grievance.  **De  mimmis  noH 
emrat  lex  *'  was  the  real  ground  of  the  decision. 

Hie  state  of  the  law  then  seems  to  be  this :  The  Supreme 
Court  of  New  York  has  asserted  the  existence  of  a  right  to 
privacy  in  three  well  considered  opinions.'  Judge  Gray  has 
strongly  reaffirmed  the  existence  of  such  a  right  in  his  dis- 
senting opinion  in  the  Court  of  Appeals  when  the  injunction 
in  Sckuyitr  v.  Curtis^  was  dissolved  by  that  tribunal  and 
the  majority  in  the  Court  of  Appeals,  while  refusing  to  pass 
upon  the  general  principle  which  the  plaintiff  in  that  suit 
sought  to  maintain,  has  in  ho  wise,  either  directly  or  by 
implication,  denied  the  existence  of  a  right  to  privacy. 

There  is,  so  far  as  I  have  discovered,  no  decision  against 
the  existence  of  the  right  to  privacy  unless  it  be  Murray  v. 
Uikcgrapidiig  Co^  decided  by  the  Special  Term  of  the  Court 
of  Common  Pleas  of  New  York  City,  which  was  a  decision  by 
a  single  judge  of  a  court  of  inferior  jurisdiction. 

*  Sdivrlcr  r.  C«tb,  CKBrieii,  J.,  15  M.  Y.  Snpp.  7<^ :  Sclivylcr  r. 
Cwtk.  Vaa  Brant,  P.  J.,  ^  H«n.  594;  Schajrlcr  r.  Cvrtiii,  Ingnlwni.  J  , 
94  K.  Y.  8«pp.  509^ 

'i47K.Y.aCp.4S>- 

•49Alb.L.J.s87. 
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The  case  of  Ctriiss  v.  Cmnpany '  has  no  direct  bearing  on 
tlic  question  in  Sekmjiiry.  Curtis  because  the  suit  was  there  by 
the  relatives  of  a  tamous  inventor,  and  it  was  held  that  a  public 
chariicter  surrendered  his  right  to  privacy. 

So  tar  then  as  the  few  cases  go  which  are  directly  in  point, 
there  m  a. right  to  privacy  possessed  by  every  one.  The 
ciuestion  remains  whether  these  cases  arc  suflfidently  consonant 
with  the  principles  of  the  common  law  to  be  generally  followed. 

1  could  not  hope,  within  the  limits  of  thb  article,  to  discuss 
the  various  legal  analogies  invoked  on  behalf  of  the  fdaintiflr 
in  the  Schuyler  case  in  order  to  establish  the  right  to  pri\'acy. 
Many  of  them  were  borrowed  from  the  able  article  by  Messrs. 
Warren  and  Brandeis,  entitled  "  The  Right  to  Privacy,**  pub- 
lished in  the  Harvard  Law  Rrvkw,  Vol.  IV,  p.  193.  Indeed, 
the  authors  of  that  article  may  flatter  themselves  with  having 
pointed  the  way  for  both  court  and  counsel  in  the  Schuyler 
cim:.  Their  position  has  been  controverted  by  Mr.  Herbert 
Sfxmcer  Hadlcy  in  the  Ncrtkwesierm  Law  Rtvkw^  Vol.  Ill, 
p.  t .  in  a  careful  and  logical  article  which  doubtless  carries 
cotii|vlete  conviction  to  some  minds.  If  one  is  indined  to  be 
%x*ry  strict  in  adherence  to  the  letter  of  the  law,  and  as  it 
seems  to  me,  with  all  due  deference  to  Mr.  Hadley,  scmiewhat 
tixhnical  and  narrow,  Mr.  Hadley's  article  will  be  convincing. 

A  great  argument  of  those  who  deny  the  existence  of  a 
ri}:ht  to  privacy  is  always  based  on  expressions  found  in  some 
of  the  cases  that  an  injunction  will  only  issue  to  protect 
property.  But  such  expressions  arc  misleading.  The  con- 
fusi<in  arises,  it  is  believed,  from  a  misconception  as  to  what 
is  the  real  legal  nature  of  ^rnperty.  Judge  Selden  defined 
the  meaning  of  property  very  accurately,  aa  follows : 

'*  Property  b  the  right  of  any  person  to  possess,  use,  enjoy 
and  dispose  of  a  thing.  The  term,  though  frequently  applied 
to'  the  thing  itself  in  strictness  means  only  the  rigku  if  tkf 
oivaer  in. relation  to  it' 

This  distinction  between  the  object  itself  and  the  legal  rights 

*  57  Fed.  Sep.  4JI ;  /k  64  Fsd.  ftcp.  s6i. 

*UymMamgrw.  n^^  ijlf.  Y.  433;  Emiam  v.  iP.  P.  Gi.,5iN.  H. 
511. 
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|HTtaiiiin^  to  it  is  referred  to  in  the  opinion  of  the  leariKd 
rtkree.  in  A/a/ft-r  tf  Beckman  Strtct^  as  follows  ; 

**  The  dividing  line  between  proiierty  as  a  thin^;  objectively 
appropriated  by  a  iwrson,  and  a  iKTsonal  rt}*hc  as  subjectively 
belon^^ing  to  a  person,  is  not  always  entirely  distinct :  '** 

In  other  words,  the  only  scientific  conception  of  property  is 
not  that  of  a  horse,  or  a  piece  of  land,  or  any  object ;  but  it  i< 
that  of  a  bundle  of  legal  rights — ^**  indefinite  in  point  of  use. 
unrestricted  in  point  of  disposition,  mxr  a  determinate  thing," 
as  Austin  puts  it.' 

It  is  certain  that  equity  will  protect  numerous  rights  wliiih 
are  not  sufficiently  extensive  to  be  «lennminated  |Ko|K'rty ;  for 
example,  the  rights  of  a  sender  of  a  letter  do  not  fulfill  the  con- 
ditions of  the  definition  of  property  just  given ;  for  the>*  are 
neither  *'  indefinite  in  point  of  user,**  nor  "  unrestricted  in  point 
of  disposition."  Indeed,  there  can,  strictly  speaking,  be  no 
prciperty  in  a  letter  as  such.  It  has  been  held  that  an  indict- 
ment will  not  lie  for  larceny  of  a  letter :  Paynr  v.  R-ofir,  6 
Johns.  103 ;  tliat  private  letters  arc  not  assets  in  the  hands  of 
an  executor  whkh  he  may  liquidate :  Ejrrc  v.  Higb€i^  35  liarb. 
502 ;  that  the  writer  of  a  letter  cannot  retain  it  e\'en  if  he 
have  gol  It  back  fairly ;  but  the  recet%'cr  may  maintain  ditiHUt' 
for  the  paper :  Oinfor  v.  0/nvr,  1 1  C  B.  U.  &  1 39 ;  and  that 
the  writer  of  a  letter  cannot  compel  the  recipient  to  give  it 
up:  Grigsbj  y.  Breckinruige^  2  Bush  (Ky.),  480.  In  short, 
the  only  right  recognized  in  the  sender  of  a  letter  is  to  pre- 
%'ent  its  publication.  Equit}'  will  protect  that  right,  because 
there  la  no  way  in  which  it  can  be  adequately  protected  at 
law. 

That  equity  will  protect  the  single  right  to  prrvent  publica- 
tion in  the  case  of  letters  shows  conclusively  that  the  courts 
recognize  the  absurdity  of  refusing  to  protect  one  right,  be- 
cause  the  person  asking  for  relief  has  not  otliers  accompany- 
ing it,  or  because  that  right  is  not  related  to  the  ownership 
of  a  tangible  object. 

The  things  which  ordinarily  need  protectkm  are,  undoubt- 

■  4  Bndford,  N«w  Yorit  Snrrogale,  Appendix,  p.  5161 
'JntfapcudMCS,  LWL  47> 
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ctJIy,  even  now-adayt,  pkysictd  ^/ttis  cafMbIc  of  owncnhip. 
In  early  tiines  notliing  dse  was  protected,  because  notfaii^ 
else  was  understood  or  valued.  Dot  as  ctvilijsation  has  advanced^ 
the  Court  of  Chancery  has  kept  pace  with  the  needs  of  the  time, 
and  always  ha^  protected  a  real  mbsiamikU  n^fil^,— -oftentimes 
catling  it  pr^pt'rijr,  because,  ordinarily,  subjects  of  Utigation 
were  tangible  objects,  in  which  there  was  a  right  "  indefinite  in 
point  of  U!4er  ;*'  but,  >*et.  never  (ailing  to  give  relief,  honiever 
Ut  the  right  in  the  particular  case  might  be  from  the  full 
ownersliip  of  a  f^kysicai  ^jcct. 

It  is  thus  evident,  as  the  learned  authors  of  *'  The  Right  to 
Privacy  "  say,  that : 

*'  The  legal  doctrines  relating  to  infractions  of  what  is 
ordinarily  termed  the  common*law  right  to  intellectual  and 
artistic  property  are  .  .  .  but  in«itances  of  a  general  right  of 
privacy,  which,  properly  understood,  afford  a  remedy  for  the 
evils  under  consideration.** 

It  is  undoubtedly,  however,  still  frequently  said  that  a  court 
of  equity  can  interfere  by  injunction  only  where  a  right  of 
property  lias  been  invaded.  Mr.  Hadley,  in  the  able  article 
already  mentioned,  made  this  very  point  one  of  bis  two  prin- 
cipal reasons  for  denying  the  existence  of  the  right  to 
privacy  for  which  I  am  here  contending. 

In  disagreeing  with  him  I  am  not  consdoosly,  at  least,  ex- 
plaining  the  results  reached  in  the  decisions  by  my  own 
reasons,  and  disregarding  the  language  of  the  judges,  or,  tt> 
use  the  words  of  a  learned  legal  critic,  **  treating  the  rulings 
of  the  court  as  the  utterances  of  Balaam's  ass,  absolutely  true, 
but  not  presupposing  any  conscious  intelligence  in  the  crea- 
tures from  whom  they  proceed.*'     It  cannot  be  denied  that  in 
a  few  cases  the  champions  of  the  right  to  privacy  have  claimed 
that  the  court,  in  allowing  an  injunction  on  the  ground  tba^ 
a  right  of  property  was  mvolved,  has  reached  the  right  resuK 
by  wrong  reasoning.    But  in  numbers  of  cases  the  judges  ha«^ 
allowed  an  injunction  where  they  have  either  emphaticall^f 
declared,  or  tacitly  admitted,  that  the  right  infringed  was  not  ^ 
property  right  within  the  usual  meaning  of  that  term. 

Particularly  has  this  been  true  in  the  cases  where  a  peraof* 
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lias  been  allowed  to  enjoin  the  mutilation  or  removal  of  the 
iKxly  of  a  chxcastcd  relative,  or  to  sue  at  law  for  the  conse- 
quent damagesi.  The^e  ca?«es  certainly  ];o  to  show  that  an 
invsMon  of  a  property  right  is  not  tlie  tesit  of  equitable  inter- 
Icrence*  for  there  is  at  common  law  no  property  in  a  dead  body.' 

In  fact,  the  principal  difficulty  in  entablishing  the  existence 
of  the  right  to  privacy  really  lies  not  in  the  mere  belief  than  an 
injunction  must  o|>eratc  upon  property  rights,  but  upon  the 
half  conHcious  further  belief  that  all  legal  rights  must  operate 
upon  tangible  objects  and  be  readily  measurable  in  dollars  and 
cents.  Two  recent  decisions  answer  most  conclusively  this 
fallacious  idea.  Both  these  cases  were  actions  at  law  by  a 
wife  for  the  dissection  of  the  body  of  her  deceased  husband  by 
physicians,  without  her  consent,  and  in  both,  in  accordance 
with  the  settled  law  of  this  country,  an  injunction  would  have 
been  granted  to  protect  the  wife's  legal  right  of  sepulture. 

The  following  language  of  justice  Mitchell,  in  Larsom  v. 
CkoMc}  the  first  of  the  two  cases  I  have  referred  to,  throws 
light  upon  the  whole  subject  discussed  in  this  article  and 
shows  an  instance  where  mental  annoyance  and  distress  ate 
the  sole  basis  of  a  right  of  action : 

'*  There  has  been  a  great  deal  of  misconception  and  con- 
fusion as  ^-^  when,  if  ever,  mentil  suflering,  as  a  dininct 
dement  of  damage,  is  a  subject  for  compensation.  This  has 
frequently  resulted  from  courts  giving  a  wrong  reason  for  a 
correct  conclusion  that  in  a  given  case  no  recovery  could  be 
had  for  menul  suflering,  placing  it  on  the  ground  that  menul 
auflcring  as  a  dutinct  element  of  damage  is  never  a  proper 
subject  of  compensation,  when  the  correct  ground  H*as  that  the 
act  complained  of  was  not  an  infraction  of  any  legal  right,  and 
hence  not  an  actionable  wrong  at  all,  or  else  that  the  mental 
suflering  was  not  the  direct  and  proximate  eflcct  of  the 
wrongful  act  .  .  .  But  where  the  wrongful  act  constitutes  an 
infringement  on  a  legal  right  mental  suflering  may  be  recovered 


•  Mmtter  ^Bttkmmm  Sirtei,  4  Brwlibrd  (N.  Y. ),  m-sja ;  MUkttt  v. 
TkortUt  134  N.  Y.  S16;  Foley  v.  Pkii^s^  1  App.  Div.  531 :  Smfitr  v. 
Smyder,  fo  How.  Pr.lN.  Y. )  |6S ;  tt'eU^,  »'miKr,  1  jo  Mms.  4sa ;  Pffnw 
V.  i^opHeion^  10  R.  I.  ^17 ;  Wynkoap  v.  Wynkoop^  49  Ps.  t^ 
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ibr  if  it  ill  the  direct,  proximate  and  natural  result  of  the 
wrcMiKfui  act.  It  wm  early  nettled  that  substantial  damages 
mi|;ht  be  rccovenrd  in  a  class  of  torts  wh<:re  the  only  injury 
suflcrcd  is  mental,  as.  fur  example,  an  assault  without  physical 
contact.  Si>,  too.  in  actions  for  iaise  imprisonment  where  the 
ptaintiflf  was  not  touched  by  the  defendant,  substantial  da^u^;cs 
have  been  rcco\*ered.  though  physically  the  plaintiflT  did  nm 
sufllcr  any  actual  detriment.*' 

Ami  justice  Patterson  of  the  New  York  Supienic  Court 
uses  simibr  language  in  the  still  more  recent  case  of  A^<f  v. 

**  Hut  we  arc  not  disposed  to  put  the  right  of  the  plaintiff  to 

maintain  this  action  on  the  ground  of  a  property  right  in  tlw 

remains  of  her  husband,  nor  do  we  think  that  the  discussion 

i<  pri>|tcrly  placed  when  it  is  rested  delusively  upon  that 

propoHition.     Irrespective  of  any  claim  of  property,  the  right 

which  inhered  in  the  plainttflT  as  the  decedent's  widour,  a^  '" 

one  sense  his  nearest  rebtive,  was  a  right  to  the  possession  <h 

the  body  for  the  purpose  of  burying  it ;  that  is,  to  pcrlbrm  i 

duty  which  the  law  required  some  one  to  perform,  and  whicn 

it  wan  her  right  by  reason  of  her  relatioivihip  to  the  decedent 

to  perform If  this  right  exists,  a.s  we  think  it  clc?iny 

dtH*s.  tho  invasion  or  violation  of  it  furnishes  a  ground  ^^ 

civil  ncti«>n  fi^r  damages.     It  is  not  a  mere  idle  utterance,  t^' 

*    lit  is 
a   Hubi^tantiiil  Ic^al  principle,  that  wherever  a  real    r^lS^^ 

iiolatcd  a  real  remedy  is  afforded  by  the  law.     A    HS*^  . 

vote  cm  in  no  scn.sc  be  called  a  pure  right  of  property » 

mcrv'ly  a  iicrst>nal  right ;  yet  who  would  now  contend   ^**** 

person  (ibstructing  a  voter's  right  or  preventing  his   ^'^'?f 

would  not  bi\  irrespective  of  any  statutory  enactment*  i^*^' 

even   if  the  candidate  of  the  choke  of  the  pcrso** 

obstructed  was  elected." 

To  hokJ  in  tlie  (ace  of  these  deciskms  that  there  ca«»  ^  **^ 

invasi«in  <>f  the  right  to  itrivacy,  because  no  right  of  p^^^P^'  ^ 

In  the  strict  sense  of  the  term  is  m  dispute,  and  that  ^"^ 

quently  no  injunction  can  issue  to  prevent   repetf^ 

*t  App.  INv.  %%t 
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continued  violations  of  such  legal  right,  seems,  to  say  the 
leafU,  technical  aud  conservative. 

To  answer  briefly,  then,  the  objection  of  Mr.  Hadley  that 
an  injunction  cannot  be  granted  to  prevent  the  invasion  of  the 
right  of  privacy,  because  no  right  of  property  is  involved, 
I  would  say  that  a  legal  right  of  property  is  not  a  siftr  qtia 
it0H  to  the  granting  of  an  injunction.  To  answer  the  general 
objection  that  mental  di.Htrcss  is  never  a  ground  for  an  action. 
I  would  deny  the  truth  of  such  an  a.4scrtioh.  If  no  legal 
right  is  infringed,  mental  suffering  will  not  support  an  action, 
but  neither  would  physical  suffering.  The  question  b  simply 
— is  there  a  legal  right  to  privacy  ?  If  there  is,  the  objcctionf>i 
as  to  the  mode  of  protecting  it  disappear. 

Mr.  Hadley  further  sa>'A  that  no  remedy  by  injunction 
should  be  given  for  invasion  of  privacy,  because,  where  the 
inva-wns  of  privacy  have  gone  so  far  as  to  get  into  the  field 
of  libel,  they  cannot  be  enjoined.  The  question  as  to  whether 
a  libel  could  be  enjoined  long  remained  open  in  Kngland 
owing  tf»  conflicting  decisions,  until  finally  the  present  statute 
was  passed,  authorizing  an  injunction  in  certain  casc^.  Hut 
the  whole  subject  of  libel  is,  for  historical  reasons,  sui  generis, 
Knglish  history  is  filled  with  attempts  by  one  political  faction 
to  use  the  action  of  libel  as  an  engine  of  opprcs.sion  to  the 
(jthcr.  Hence  there  has  been  a  con.5tant  tendency  in  th.it 
•iction  in  e\'ery  Anglo-Sixon  jtirisdiction  to  protect  the  dffi*n(i- 
ant  ami  to  restrict  the  remedies  of  the  plaintiff  in  a  way  that 
can  only  be  explained  upon  hhtorical  grounds  pccniiar  to  iiiki 
itsti/. 

Moreover,  there  is  an  adcqu«ite  remedy  for  invaiiions  ol 
privacy  which  are  libellous,  by  means  of  the  civil  and  criminal 
actions  for  libel.  The  interposition  of  chancery  is,  therefore, 
in  these  cases  unnecessary,  and,  for  the  purely  historical 
reasons  already  mentioned  »,  in  some  jurisdictions  at  least, 
without  warrant.  No  reason  can  be  given  why  chancery 
should  refuse  to  protect  tlie  privacy  of  individuals  in  cases 
where  the  invasion  is  not  libellous,  bccau-ne  it  cannot  pnjtcct 
it  where  the  invasion  is  libellous,  unless  it  be  to  preserve  the 
symmetry  of  the  law  at  the  expense  of  the  ver>'  ends  ftir  which 
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every  civilized  system  of  lav  works.  It  is  submitted  that  the 
historical,  and,  as  it  were,  piecemeal  growth  of  the  oommcM 
law,  has  naturally,  if  not  necessarily,  produced  many  inooa- 
sistcndcs  in  the  system,  and  that  inconsistency  with  some 
other  branch  of  the  law  is,  therefore,  not  a  conclusive  argu* 
ment  against  a  result  practically  very  desirable.  In  hct  the 
inability  of  a  court  of  equity  to  enjoin  a  libel  seems  excep- 
tional and  inconsistent,  and  the  protection  given  to  the  right 
to  privacy  by  the  court  in  the  Schuyler  case,  whereby  alone 
that  right  can  be  of  any  real  avail,  natural  and  sensible. 

The  practical  desirability  of  recognising  and  protecting  the 
right  to  privacy  is  so  well  shown  by  the  learned  writers  in  the 
Narutnl  Lmm  Rniew^  already  mentioned,  that  I  quote  wh:it 
they  have  written  without  further  comment    They  say : 

"  Recent  inventions  and  business  methods  call  attention  to 
the  next  step  which  must  be  taken  for  the  protection  of  the 
person  and  for  securing  to  the  individual  what  Judge  Cooky' 
calls  the  right  'to  be  let  alone.*  Instantaneous  photographs 
and  newspaper  enterprise  have  invaded  the  sacred  predncts  of 
private  and  domestic  life ;  and  numerous  mechanical  devices 
threaten  to  make  good  the  prediction  that  '  what  n  whispered 
in  the  closet  shall  be  proclaimed  from  the  house-tops.'  For 
years  there  has  been  a  feeling  that  the  law  must  alford  some 
remedy  for  the  unauthorised  circulation  of  portraits  of  private 
persons.  .  .  . 

'*  Of  the  desirability— indeed  the  necessity— of  .  .  .  protec- 
tion (of  the  right  to  privacy)  there  can,  it  is  believed,  he  no 
doubt.  The  press  is  overrtepping  in  every  direction  the  obvi- 
ous bounds  of  propriety  and  of  decenc)'.  Gossip  is  no  longer 
the  resource  of  the  idle  and  of  the  vidous,  but  has  become  a 
trade  which  Is  pursued  with  industry  as  well  as  effrontery.  To 
satisfy  a  prurient  taste  the  details  of  sexual  relations  are  spread 
broadcast  in  the  columns  of  the  daily  papers.  To  occupy  the 
indolent,  column  upon  column  is  filled  with  idle  gossip  whidi 
can  only  be  procured  by  intrusioo  upon  the  domestic  drcle. 
The  intensity  and  complexity  of  life  attendant  upon  advancing 
civilisation  have  rendered  necessary  some  retreat  from  the 

'  Cooler  «■  Tocli,  sd  Bd.  p.  19. 
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mrorld,  and  man,  under  the  reTining  influence  of  culture,  has 
beconic  more  !iensiti\'e  to  publicity,  so  that  solitude  and 
pri^'scy  have  become  more  essential  to  the  individual;  but 
modem  enterprise  and  invention  have,  through  invasions  upon 
liis  privac>%  subjected  him  to  mental  pain  and  distress  lair 
greater  than  could  be  inflictctl  by  mere  bodily  injur>'." 

If.  then,  the  protection  of  the  privacy  of  the  individual  is 
practically  so  desirable,  why  should  the  law  hesitate  to  give 
that  protection  ?  I  believe  it  appears  from  the  foregoing  con- 
sidctations  that  excellent  legal  analogies  can  be  invoked  in 
support  of  such  a  right  and  none  of  t lie  arguments  against  it 
are  at  all  convincing.  In  view  d  these  (acta  I  cannot  but  con« 
fidently  lOok  to  see  the  prindples  laid  down  by  the  lower 
courts  in  Scktiylcr  v.  Ctirtis,  generally  followed. 

The  limits  of  a  rifcht  which  has  been  so  little  defined  by 
judicial  decision  are  at  present  of  course  vague,  and  it  can 
only  be  said  that  the  limits  of  this  right,  like  the  right  of  per* 
sonal  liberty,  of  which  it  is  an  extension  if  not  a  part,  must  be 
dctcrroined  by  the  rebttve  demands  of  mdividual  freedom  and 
public  ciMivenaence  or  necessity. 

Atigushu  N.  Hmmd. 
TXmm  Yocfc  City. 
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Durini;  tlic  past  four  >'car!i  of  business  ckpression  no  branch 
of  the  law  has  been  brought  more  prominently  before  the  pub- 
lic than  tliat  which  governs  corporate,  and  particularly  railrosd 
Mxuritics.    The  inability  of  the  great  railroad  companies  to 
meet  tlie  recurring;  interest  on  perhaps  one-third  of  the  t<^ 
<»utHUinding  indebtedness,  has  resulted  in  their  creditors  ankins 
fur  the  asjustancc  of  the  courts,  and  we  liave  become  vciy 
familiar  with  the  spectacle  of  receivers  appointed  by  the  courts 
aditiinistering  tlie  afiairt  of  many  of  the  leadii^  railroad*-    *^ 
i*  not  my  purpose,  within  the  limits  of  this  brief  article,  %^  ^ 
CUM  the  manner  of  the  appointment  of  receivers  and  ^^  ^ 
quirv  whether  their  administration  has  been,  to  use  an  9g%^^^^ 
fr(»m  a  relateil  branch  of  the  Uw,  for  the  benefit  or  i<^  ^ 
cIctrinKnt  of  the  corporate  creditors.    I  desire  simply  C^>  ^ 
attention  to  some  of  the  striking  features  of  the  so<all^^  ^ 
«»rganix.itions,  by  which  alone  it  has  been  found  poasit'^^ 
terminate  the  receivership  and  to  restore  the  property  C^'  ^ 
control  of  its  original  owners,  vis.,  the  bondholden  and  ^^^^' 
holders. 

It  is  fair  to  observe  at  the  outset  that  a  reccivershif  •  ^ 
IKirticuhrly  a  railroad  iccdvership,  is  in  itself  a  direct  ^^^^^\' 
to  some  such  agreement  on  the  part  of  the  company**   ^^^\. 
tors.    The  attitude  of  a  court,  upon  aHsuming  control  <^    ***? 
a  property,  must  necessarily  be  a  willingness  to  preser^<^^ 
astscu  from  executkm  and  sale  for  a  reasonably  short  tint^?  ^  ^' 
and  if,  at  the  expiration  of  such  reasonable  time,  it  is  ^^^^^ 
that  the  company  is  unable  to  meet  its  current  obligaticy^^'  ^^ 
court  will  then  not  only  permit  but  urge  the  holders    ^ 
unpaid  tecuritiet  to  insist  upon  their  legal  rights,  usually  ^^^ 
foreclosure  sale,  unless  all  parties  in  interest  can  agre^     *'^'or 
somc.plan  by  which  the  road  can  be  pbced  upon  a  soli^"^^^  ^ 
at  least  an  apparently  solvent  basis;  m  other  words,  "^'^^t, 

reorganiiation  agreement  can   be  framed  and  carrie<l ^^^ 

More  than  onoe  during  the  pendency  of  the  recent  reoeiv^**'^^ 
760 
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ciftlic  Philadelphia  &  Refilling  Railroad  Comfiany  (which  lasted 
over  four  years)  it  was  intimated  by  the  court  that  tlie  court 
would  Iiavc  itself  to  terminate  the  receivership,  unless  some 
speedy  steps  were  taken  by  the  interested  parties. 

As  just  indicated,  there  are  ordinarily  two  alternatives  for 
security  holders  durinj;  the  receivership:  either,  first,  the 
mort|;age  creditors,  whose  interest  is  unpaid,  may  stand  upon 
their  strict  legal  rights  and  press  for  a  foreclosure  and  sale, 
thus  practically  cutting  out  the  inferior  mortgage  creditors,  if 
any,  and  the  general  creditors  and  stockholders;  or,  secondly, 
rather  than  lose  the  privileges  conferred  by  a  charter,  which 
would  be  forfeited  by  such  judicial  sale,  or  for  some  other 
reason,  the  creditors  may  agree  upon  some  plan  of  reorganixa- 
tion,  which  includes  among  other  features  (i)  the  raising  of  a 
fund  to  meet  necessary  expenses  (including  cs|Hxially  expenses 
incurred  during  the  receivership)  by  assessments  upon  the 
various  classes  of  security  holders,  the  amounts  increasing  in 
proportion  as  the  securities  are  less  valuable,  and  (2)  a  scaling 
down,  whether  of  principal  of  security  or  rate  of  interest 
thereon,  or  both,  the  object,  of  course,  being  so  to  reduce  the 
fixed  charges  that  the>'  can  be  met  by  the  prospective  income. 
All  this  IS  familiar  to  layman  as  well  as  lawyer ;  the  innova- 
tion, however,  which  has  recently  been  introduced,  is  the  com- 
bination of  these  two  alternatives,  by  which  the  reorganiasers 
practically  say  to  tlie  inferior  creditors :  **  luthcr  you  will  join 
in  our  plan,  or  we  will  obtain  a  decree  of  foreclosure,  as  a  result 
of  which  you  will  lose  your  investment  altogether/*  Some  of 
the  features  of  this  position  have  seemed  to  the  writer  so  im- 
portant as  to  deserve  special  attention. 

Here,  again,  however,  before  coming  to  the  real  question,  a 
preliminary  observation  is  needed  in  order  to  avoid  any  mis- 
conception. There  b  and  there  can  be  absolutely  no  legal 
objection  to  the  first  mortgage  creditors  taking  precisely  the 
posttioa  thus  outlined  As  they  have  a  legal  right  to  ask  for 
a  foreclosure,  if  the  case  presented  were  the  simple  one  of  their 
threatening  to  exercise  this  right,  unless  certain  conditions, 
however  unreasonable,  are  complied  wttl«,  no  one  could  object ; 
the  legal  doubt  that  arises  in  practice  b  based  upon  the  fact 
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that  owing  to  the  complexity  of  the  situation  the  reorgumen 
must  to  some  extent  rely  upon  the  assistance  of  the  court  in 
order  to  accomplish  thdr  purpose.  The  grave  doubt  that 
arises  is  whether  the  court  ought,  cither  nominally  or  actually, 
to  give  asiiistance,  and  if  so,  upon  what  terms ;  and  it  is  be- 
lieved that  the  questions  can  be  most  clearly  considered,  by 
hastily  sur\'eying  them  in  the  form  which  they  took  in  the 
cases  of  Pfa/i  v.  HulaM/»hia  &  RtwHng  RaUrood  O.,  C  C 
U.  S.,  Eastern  District  of  Pa.,  April  Sessions,  1893,  No.  1,  in 
equity ;  PtHHsyh^^nia  Company  for  ImsMramctt  mt  Uves  md 
GraMHmg  AHtmiiies  v.  PkiMtiphia  &  R€€uiiHg  RaUfomd  Cmh 
/ktttf  ft  a/.,  C  C  U.  S..  Eastern  District  of  Pa..  April  Sessions, 
1895,  No.  9,  in  equity,  and  /Ctirts  v.  HU/adeip/ua  &  RetuUm^ 
Raiiroad  Company  rt «/.,  C.  C.  U.  S.,  October  Sessions,  1896, 
No.  3,  in  equity. 

The  Philadelphia  and  Reading  Railroad  Company  was,  on 
February  20.  1893,  insolvent ;  on  that  day  a  bill  was  filed  b^ 
Thomas  C  Piatt,  a  holder  of  certain  third  preference  locome 
bonds,  averring  deiault  in  payment  of  interest  due  on  these 
bonds,  refusal  of  the  trustee  either  to  foreclose  the  moctgagte 
securing  them,  or  to  take  possessk>n  of  and  sell  the  morlgjigeci 
premises,  and  praying  in  the  usual  manner  that  reoeiverB  h^ 
appointed  to  preserve  said  property,  pending  foreclotiiFe  and 
sale.  This  bill  possessed  all  the  charaderistict  of  a  vtrktly 
foreclosure  bill,  but  inasmuch  as  it  oootained  a  prayer  for  tJtbC 
appointment  of  recdvcn  of  ail  the  asseu  of  the  company^* 
receivers  were  appointed  by  the  .court  for  d/f  the  assets— ^» 
point  of  some  importance,  as  will  hereafter  appear— «nd  th^ 
receivers  dkl  enter  upon  and  take  possession  of  all  the  assets 
of  the  company,  including  a  considerable  amount  of  property 
which  was  not  covered  by  the  mortgage  which  secured  th^ 
third  preference  income  bonds.  Two  years  later,  on  March  2» 
1895,  a  bill  in  equity  was  filed  by  the  Pennsylvania  Company 
for  Insurances  on  Lives  and  Granting  Annuities  in  the  sani^ 
court  (as  of  April  Sessfons.  1895,  No.  9,  in  equity),  as  trustee 
of  the  general  mortgage  and  the  first,  second  and  third  prefer- 
ence income  mortgages,  averring  default  in  payment  of  tnCeresC 
on  all  these  securities,  and  praying  for  a  foredosuiv  and  sale. 


RAILROAD  REORGANIZATION'  AGREEMENTS.  763 

ThiK  bill  has  been  expressly  decided  to  be  a  foreclosure  bill :  69 
FccL  Rep.  483.. 

During  this  interval  of  two  years  several  plans  of  reor;;an- 
tzation  had  been  proposed  and  discussed,  but  none  had  been 
adopted  by  the  security  holders,  althouj^h  one  had  arrived  at 
such  a  point  that  the  receivers  took  cognizance  thereof  to  the 
extent  of  asking  the  leave  of  court  to  make  certain  payments 
tlicrcin  provided  for.  On  December  14,  1895,  however,  a 
**  plan  and  agreement  **  was  proposed,  which  uas  finally  ad<^ptcd 
and  became  operati\'C  by  receiving  the  assent  of  the  requisite 
number  of  security  holders.  It  was  proposed  by  the  so-called 
Olcott  Committee,  which  had  originally  been  formed  for  the 
purpose  of  representing  the  general  mortgage  bondholdcrsf 
but  which  now  oflcred  to  give  other  security  holders  an  in« 
tercst  in  the  proposed  new  company  in  consideration  of  the 
fnyment  of  the  usual  assessments.  Admitting  the  theoretical 
right  of  the  parties  secured  by  the  first  mortgage  to  share 
their  advantages  with  others— and,  in  so  doing,  to  make  their 
own  terms— I  desire  to  call  attention  to  several  incidents 
which  seem  to  differentiate  this  case  from  the  ordinary  one, 
and  to  throw  some  doubt,  at  least,  upon  the  validity  of  this 
reorganization. 

In  the  first  pbce,  although  the  third  preference  income 
mortgage  covered  only  a  part  of  the  property  of  the  com- 
pany»  receivers  had  been  appointed,  upon  application  of  a 
holder  of  third  preference  bonds,  for  the  m'hole  property. 
This  was  apparently  beyond  the  jurisdiction  of  the  court  In 
SeaU^  Imiervemer^  v.  Fturmars'  Loan  and  Tmst  Co.,  69  Fed.  Rep. 
17,  a  judgment  creditor  of  the  Northern  PKtfic  Railroad 
Company  applied  to  the  court  for  leave  to  sell  land  of  the 
eompany,  which,  though  subject  to  the  lien  of  his  judgment 
and  not  subject  to  the  lien  of  any  mortgage,  had,  nevertheless, 
been  taken  poasesskNi  of  by  the  receivers,  who  refused  to  give 
him  any  satisfactkm.  The  court  was  clear  m  its  statement  of 
Us  rig^bts:  **  The  jurisdkition  possessed  by  a  court  of  chancery 
to  tbreckMC  a  mortgage  and  appoint  a  receiver  for  the  mort- 
gaged property  pending  the  foreck»une,  gives  it  no  jurisdic- 
tioQ  or  power  to  seize  or  take  into  its  custody  or  control. 
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through  a  receiver  or  otherwise,  property  of  the  debtor  whidi 
it  not  covered  by  the  mortgage."     And  the  court  granted 
Scott  immediate  rdief.     This  decision  »  in  accordance  wHb 
the  sutement  of  the  law  contained  in  Gluck  &  Becker  on  Re- 
ceiven,  i  66 :  **  The  right  of  the  mortgagees  cannot  extend 
beyond  the  property  mortgaged,  and  the  right  of  the  leoeivcr 
must  necessarily  have  the  same  limitation."    Nor  is  this  dis- 
tinction between  mortgaged  and  unmortgaged  asseb  in  the 
hands  ofa  receiver  an  unimportant  one.  In  the  Northern  PKific 
caw  the  vast  land  grants  to  the  company  were  unmortgaged, 
and  in  the  Philadelphia  and  Reading  case  we  may  judge  of 
the  value  of  unmortgaged  property  by  the  following  dcscrip- 
tion  of  assets  which  are  to  be  covered  by  the  new  general 
mortgage,  though  not  included  under  the  old  one,  and  ' 
/nftim  under  the  preference  income  mortgage:  "The  iW 
general  mortgage  will  have  a  first  lien  upon  a  majority  o^ 
more  of  the  capital  stock  of  various  companies  in  the  lyntiem 
owning  448  miles  of  railroad  .  .  .  These  448  ndla  embffvc^ 
properties  which  are  essenttai  to  the  system,  no  part  of  vhs^ 
is  covered  by  the  present  general  mortgage.    The  securftici 
thus  to  be  pledged  earned  last  year  an  moome  of  l5S$P^ 
of  which  1448,000  was  actually  received  by  the  PWladeipl^^ 
and  Reading  Railroad   Company  in  the  way  of  SM:^^ 
the  remainder  being  retained  for  betterments  and  worfcs^^ 
capital.    The   new  mortgage    will   thus   have  the  tecu^y 
of  a  vast  amount  of  valuable  property  in  addition  to  tb^ 
aflbrded  by  the  present  general  mortgage.**    It  »,  th^'^ 
fore,  submitted,  first,  if  the  Piatt  bill  was  a  foreclosure  bil^^ 
as  it  appears  to  be  in  substance  and  in  form,  in  spite  of  a  ^'^^ 
general  prayer-   the  receivers  appointed  under  it  should  ^^ 
no  right  to  possess  the  property  not  covered  by  the  th**® 
preference  income  mortgage;  and,  secondly,  if  it  can  foi^/^ 
regarded  as  a  general  creditors'  bill,  the  fact  should  >Mit  b^  ^ 
aight  of  that,  so  fiir  as  unmortgaged  assets  are  conoeme^  ^ 
receiver  holds  principal  and  income  thereof  for  the  ^ 
benefit  of  mortgage  and  general  creditors  aUke.    Wbedi^  T^ 
rdy  on  those  cases  which  declare  that  the  property  of  ^'VT 
•olvwit  corporatkm  k  a  trust  fond  for  the  benefit  of  its  ^'^ 
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ttors  {Grakmm  v.  R,  R,  Co.,  \02  U.  S.  148 ;  R,  R,  Co,  v.  ifam^ 
1 14  U.  S.  587),  or  on  those  holding  that  the  claim  of  unse- 
cured creditors  amounts  to  an  equitable  lien  {Farmers*  Loam 
&  Tntsi  Co.,  45  Fed.  Rep.  518),  or  no,  it  is  periectly  clear 
that  the  court  should,  through  its  receivers,  give  no  preference 
as  to  unmortgaged  property  to  any  class  of  creditors. 

In  the  second  pbce,  let  us  look  at  the  financial  administra- 
tion of  the  receiverB.  Their  reports  to  the  stockholders  of 
their  conduct  of  the  road  show  that  the  average  annual  earn- 
ings of  the  company  during  the  four  years,  1893-5,  were 
(about)  ^10,700,000,  while  the  average  fixed  charges  for  the 
same  period,  including  interest  on  receivers*  certificates  and 
car  trusts,  were  (about)  Si 0,000,000 — in  other  words,  that  the 
road  was  in  a  solvent  condition.  Why,  then,  was  the  interest 
on  the  general  mortgage  not  paid  ?  Because,  during  the  re- 
ceivership, 53,600,000  was  spent  ibr  bfttcrments  and  equip- 
ment, with  respect  to  which  three  at%:  'Ristances  should  be 
noted :  (1)  That  this  sum  was  in  considerable  part  made  up 
of  income  from  unmortgaged  assets  \  {2)  Fhat,  while  not  paid 
in  the  form  of  interest  to  the  mortgagees,  it  nevertheless  re- 
dounded to  their  benefit  by  increasing  their  security  for  the 
repayment  of  their  principal ;  and  (3)  That  the  non-fnyment 
of  interest  was  in  accordance  with  the  wishes  or,  at  least,  not 
against  the  wishes  of  the  committee,  which,  all  the  while,  was 
representing  the  interests  of  the  general  mortgage  bond- 
holders. It  %%  not  intended  to  intimate  by  thb  assertion  that 
the  committee  was  acting  in  anywise  improperly  or  beyond 
its  legal  rights ;  on  the  contrary,  it  b  believed  that  it  was  per- 
fectly justified,  both  legally  and  morally,  in  awaiting  its  own 
time  to  foreclose,  and  in  using  the  threat  of  foreclosure  as  m 
lash  to  bring  junior  security  holders  into  its  plan.  The  feet, 
however,  is  important,  and  the  committee's  appreciation  of  the 
situation  b  proved  by  the  following  quotation  fixmi  its  drcolar 
of  September  19,  1894:  "It  is  thus  apparent  that  the  Phila- 
delphia and  Reading  Railroad  GNnpany  has,  during  the  past 
three  years,  earned  the  interest  upon  the  general  mortgage 
bonds,  iNit  the  large  car  trust  payments  have  made  it  impos- 
sible to  pay  the  geocrat  mortgage  interest  chiring  the  reocir- 
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crship.**  We  quote  also  from  the  plan  of  reorganiiatioa  of 
December  14,  189$ :  "  The  security  for  the  present  general 
mortgage  bonds  is  ample,  but  a  reorganixation  has  become 
necessary  through  the  creattoo  of  debts,  which  have  proved  a 
drain  upon  the  resources  of  the  company  and  have  neccni- 
tated  a  diversion  of  its  income.*'  Nor  can  the  committee  be 
ju5it1y  charged  with  any  effected  concealment  of  its  control  of 
the  situation,  or  of  the  means  by  which  it  proposed  to  cariy 
it^  purpose  into  eflect;  its  plan  of  reorganization  begins 
with  the  statement  that  "a  decree  for  the  foredosare  of  the 
general  mortgage  u  expected  shortly  to  be  enterecL" 

The  rest  of  the  "  history  of  the  case  "  need  not  detain  us 
long.  The  decree  for  foreclosure,  rendered  necessary  by  the 
fact  that  all  of  the  creditors  were  not  parties  to  the  plan  of  re- 
organization, was  duly  entered  on  the  first  day  of  May,  A.  D. 
1896,  which  provided,  in  substance,  that  in  de&ult  of  certain 
payments  therein  specified  on  or  before  certain  dates  therein 
mentioned,  the  entire  assets  of  the  company  should  be  sold  in 
the  manner  therein  provided  for. 

The  real  character  of  such  foreclosure  sales  is  generally 
known,  and,  indeed,  has  been  judicially  deserted  by  the  court 
of  highest  authority  in  our  own  country.  In  Camada  Rtty, 
Co.  v.  GMard,  109  U.  S.  527,  Chief  Justice  Waite  said:  «*It 
rarely  happens  in  the  United  States  that  foreclosures  of  railway 
mortgages  are  ansrthing  less  than  the  machinery  by  which  the 
arrangements  between  the  creditors  and  other  parties  in  intere^ 
are  carried  into  eflect  and  a  reorganization  of  the  af&ira  of  the 
corporation  under  m  new  name  brought  about"  The  reason 
for  this  was  thus  explained  by  Strong,  J.,  in  Saga  v.  RtUrmi 
£>.,  99  U.  S.  334-340:  "  In  such  a  case  as  the  present  the 
first  mortgage  bondholders  are  the  only  persons  who  can  he* 
come  parties,  and  they  only  because  they  need  not  pay  their 
bid  in  cash."  It  is  not  denied,  again,  that  the  first  mortgage 
bondholders  have  a  perfect  legal  right  to  hold  Ibredonure  pro- 
ceedings as  a  whip  over  the  junior  security  holden ;  but  it  ii 
submitted  that  the  court,  conscious  as  k  must  be  of  the  6ct 
that  its  decree  may  be  used  simply  as  the  madiiiiefy  for  tbra* 
ing  through,  against  dissenting  security  holden.  Mine  pfam  cf 
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reorganization,  should  be  veiy  careful  to  sec,  first,  that  the 
parties  praying  for  the  decree  arc  equitably  as  well  as  legally 
entitled  to  it,  and,  secondly,  that  the  decree  itself  be  so  framed 
as  to  protect  and  further  the  rights  of  all  parties  in  interest. 
The  considerations  hakvc  already  been  mentioned  which  bear 
ufion  the  equitable  rights  of  the  first  mortgage  bondholders  in 
this  case.  With  respect  to  the  decree  itself  it  may  be  obser\'ed 
(l)  that,  although  entered  in  proceedings  instituted  by  mort- 
gage bondholders^  it  ordered  the  sale  as  well  of  the  unmort- 
gaged assets  of  the  company ;  and  (2)  that,  as  is  the  almost 
invariable  practice  in  such  cases,  the  parcels  in  which  the 
property  was  to  be  sold  were  »o  grouped  and  arranged  that  it 
was  almost  impossible  for  any  other  independent  bidder  to 
estimate  thdr  value,  so  as  to  frame  a  bid— a  circumstance 
which  redounded  to  the  advantage  of  the  first  mortgage  bond- 
holders (represented  by  tlie  managers  of  the  plan,  who  were 
authorixed  to  pay  for  their  bid  by  the  deposit  of  bonds  in  their 
possession). 

The  sale  thus  ordered  was  not  permitted  to  take  place  with- 
out an  effort  to  forestall  it  on  the  part  of  those  creditors  who 
were  not  parties  to  the  reorganization  agreement  A  bill  in 
equity  (to  C.  C.  U.  S.,  Oct.  Sess.  1896,  No.  3,  in  equity) 
was  promptly  filed  by  W.  W.  Kurtz,  the  holder  of  certain  de- 
linquent bonds  of  the  Philadelphia,  Reading  and  New  England 
Railroad  Company,  payment  of  principal  and  interest  of  which 
had  been  guaranteed  by  the  Philadelphia  and  Reading  Rail- 
road Company ;  an- injunction  against  the  sale  was  prayed  for, 
and  an  daborate  argument  had  in  which  the  validity  of  the  re- 
organization was  attacked  and  defended  on  very  broad  grounds. 
A  decision  on  the  merits  would  have  been  a  very  valuable 
addition  to  the  legal  literature  on  the  subject,  but  unfortunately 
(from  this  view)  the  refusal  of  the  injunction  was  based  upon 
an  agreement  (not  mentioned  heretofore  because  of  no  general 
importance)  which  the  court  construed  as  a  promise  on  the 
part  of  this  class  of  creditors  not  to  delay  the  sale. 

The  argument  upon  which  the  validity  of  the  reorganiza- 
tion was  chiefly  attacked,  was  the  broad  proposition  that  a  court 
of  equity,  whose  maxim  is  **  Equality  is  equity,"  cannot  and 
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will  nol  look  fiivorably  on  a  plan  which  gives  certain  of  the 
croditora  an  oppoftimity  to  share  in  the  new  company  (or,  in 
other  wonls,  in  the  assets  of  the  old  company  which  have 
been  bought  in  by  the  new,  or  transferred  to  it),  while 
refusing  the  same  privilege  to  other  creditors  of  equal  equity. 
The  first  answer  to  this  was,  the  trustee's  right  to  foreclosure 
could  not  be  affected  by  a  provision  in  the  reorganization 
agreement  made  a  year  after  suit  begun,  and  to  which  it  was 
not  a  party,  or  by  any  policy  indicated  in  that  agreement  or 
carried  out  in  pursuance  thereto ;  but  as  if  fearing  that  the 
fecu  above  recited,  together  with  the  fact  that  the  trustee  and 
the  **  managers  "  had  been  represented  throughout  by  the  same 
able  counsel  who  had  prescribed  one  harmonious  course  of 
action,  might  be  construed  an  agreement  in  feet,  though  not 
in  name,  on  the  part  of  the  trustee,  it  was  ftirther  contended 
that  the  reorganisation  agreement  was  perfectly  lawful,  and 
that,  therefore,  an  actual  joinder  in  it  by  the  trustee  would  not 
have  constituted  any  objection  to  the  decree. 

It  must  be  conceded  that,  admitting  the  undoubted  nght  of 
the  bondholders  to  foreclosure,  the  sale  migki^  nevertheless,  be 
rendered  invalid  by  reason  of  a  previous  agreement  for  its 
purchase,  provided  that  agreement  was  illegal.    In  RmUwmd  €•. 
V.  Howmrd^  7  Wall  393  ( 1 868),  which  is  the  first  imporunt  caK 
on  the  subject,  a  sale  under  a  mortgage  was  held  invaUdated 
by  a  previous  agreement  between  the  mortgagees  and  the 
stockholders,  under  which  the  stockhokiers  urere  entitled  to 
a  share  of  the  proceeds  of  the  sale— «nd  this  although  the  road 
was  mortgaged  so  fer  above  its  real  value  that  on  a  sale  in 
open  market  it  did  not  bring  nearly  enough  to  pay  the  mort- 
gage debt.    The  proceeding  was  a  bill  in  equity  fiK.J  by  the 
general  creditors  of  the  company  who  obtained  a  decree  that 
that  part  of  the  proceeds  of  the  sale  which  wookl  have  bocn 
received  by  the  stodchoklen,  should  be  paid  to  compfaunants^ 
It  was  strenuously  argued  for  appellants,  that  the  agreemeRit 
was  simply  a  gift  of  the  mortgagees  to  the  stockholdera,  «f 
which  no  one  couM  compkun ;  but  the  decree  was  afiinaed  by 
the  Supreme  Court,  per  Clifford,  J^  whose  opinkm  wai  \macA 
upon  the  oonsiderMion  that  the  capital  stock  of  a  awporatioii 
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is  a  trust  fund  for  the  benefit  of  its  creditors,  and  that  the 
stockholders  can  by  no  contrivance  appropriate  any  p;irt  of  it 
to  their  own  use  until  creditors  are  paid.  Whether  ri'^ardcd 
as  an  illustration  of  the  trust  fund  doctrine,  or  simply  as  a  cane 
of  (raud,  the  case  was  doubtless  properly  decided,  and  has 
been  generally  followed  as  an  authority.  It  having  been  thus 
determined  that  a  distribution  of  the  proceeds  of  a  siilc  to 
stockholders  was  illegal  and  the  need  still  existing  of  a 
reorganization  agreement  which  would  confer  some  rights  on 
the  owners  of  the  property,  the  plan  now  generally  adof>tcd 
was  devised,  to  wit :  of  framing  an  agreement  under  which 
the  assets  of  the  old  company  should  be  bought  in  by  a  new 
company,  in  which  new  company  all  stock  and  bondholik'r> 
of  the  old  company  should  be  allotted  certain  stocks  or 
bonds,  the  amount  depending  on  the  relative  value  of  tlie 
old  securities  and  the  amount  of  assessments  paid  b)*  the 
owners  thereof.  This  plan  is  well  illustrated  in  PcHHsyh^ania 
TramspartatWH  Ca.'s ,  Appt^,  loi  Pa.  576  (1882).  The 
Oil  Creek  and  Allegheny  River  Railroad  Company  having 
defaulted  in  the  payment  of  interest  on  its  mortgage,  its 
property  was  sold  under  a  decree  of  foreclosure.  The 
bondholders,  stockholders  and  nearly  all  of  the  unsecured 
creditors  had  entered  into  an  agreement  which  expressctl  their 
purpose  to  unite  for  the  purpaw  of  protecting  tlieir  common 
interests,  to  buy  in  the  property  at  the  sale  under  the  pending 
proceedings,  and  organize  a  new  corporation  in  which  all  should 
have  an  interest  This  plan  was  carried  out,  the  property 
was  sold,  bought  in  by  a  committee,  and  the  Pitts- 
burgh, Titusville  &  Buflalo  Railroad  Company  beoime  the 
legal  owner  of  the  road.  A  bill  in  equity  was  filed  by  Penn- 
.sylvania  Transportation  Company  (one  of  the  few  general 
creditors  who  did  not  participate  in  the  reorganization,  ap|Mir- 
cntly  because  its  claim  was  considered  unjust  by  the  old 
company)  against  the  Pittsburgh,  Titusville  &  Buffalo  Rail- 
road Company,  praying  that  this  sale  be  decreed  fraudulent 
as  to  complainant  and  that  the  new  company  be  ordered  to 
pay  the  amount  for  complainant's  judgment.  Exceptions  to 
the  master's  report  recommending  a  decree  granting  the 
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prayer  of  the  bill  were  sustained,  the  bill  was  dismissed  and 
the  dectee  dismissing  the  bill  was  affirmed  by  the  Supreme 
Court,  per  Mercur,  J.    Two  extracts  from  the  opmioQ  ire 
quoted :  *'  On  the  hearing  in   the  'present  case  before  the 
master,  it  was  urged  that  the  default  in  the  payment  of 
interest  on  May  l,  1874  was  not  bottafide,  but  fraudulent,  and 
that  the  default  and  sale  were  brought  about  with  intent  to 
defraud  the  appellant     The  master  found  that  these  &cts  are 
nowhere  charged  in  the  bill,  and  are  not  sufficiently  shown  by 
the  testimony."     Again :  '*  The  argument  is  that  a  certain 
written  agreement,  entered  into  between  the  purchasers  before 
the  sale,  changed  the  effect  thereof, — in  substance  that  tt 
operated  as  a  fraud  on  the  appellant.**    After  setting  out  the 
terms  of  the  agreement :    *'  What  then  was  there  illegal  oc 
invalid  in  so  agreeing?     It  was  not  to  depress  the  property  o^ 
cause  it  to  be  sold  for  a  sum  less  than  its  value,  but  to  enhano^ 
it.     It  has  been  held  that  bondholders  may  unite  for  tti^ 
purchase  of  the  property  :  Ketckmm  v.  Duncan^  6  Otto,  65^^ 
Sage  V.  R,  R,  CV.,  9  Id.  343.    It  is  a  lair  and  wlie  course  to^ 
them  to  puraue  to  prevent  a  sacrifice  of  thdr  property.      I^ 
they  may  so  unite,  we  see  no  valid  reason  why  stockholder^ 
nuy  not  unite  with  them  in  a  purchase  at  a  sale  itaade  in  goo^ 
(aith.    They,  as  well  as  bondholdera,  are  interested  in  protec^^ 
ing  their  property  from  sacrifice,  and  may  resort  to  like  lawlt'^ 
means  to  protect  it.'*    Another  illustratkNi  of  modem  methocf  ^ 
is  Smiik  v.  Ode0g»  6r  Narlkwcsttm  Rtdhmy  C^,,  18  Wis.  1  ^ 
(1864).    An  extract  from  the  opinion  of  I^ine,  J.,  shows  tls^ 
ground  of  the  decision.    **  The  complainant  avers  that  ther^ 
being  an  outstanding  mortgage  to  the  trustees  to  secure  tU^ 
bondholdera,  an  agreement  was  made  between  the  compan>^ 
and  the  holders  of  the  bonds  secured  by  said  mortgage*  an^  ' 
said  trustees,  that  a  sale  should  take  place  on  the  mortgag<^ 
'  for  the  benefit  of  said  company,  its  stockholdera  and  creditora  ^ 
that  there  should  be  a  reorganiiatk>n  of  said  company  unde^ 
another  name,  and  that  the  stockholders  of  said  mortgagor 
company  and  unsecured  creditors  should  become  stockholder^ 
of  said  reorganised  company,  etc     It  also  avera  that  the  sal^ 
did  take  place  in  pu nuance  of  such  agreement,  and  that  xhi^ 
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purchasers  reorganized  '  said  corporation  under  the  name  o^ 
the  Chicago  &  NorthuYstem  Railroad  Company/  which  b 
this  defendant.  The  theory  of  the  plaintifT  is.  that  these 
allegations  show  that  the  present  company  is  nothing  but  the 
old  company  under  another  name,  and  is,  therefore,  liable  for 
the  old  debts.  But  wc  have  come  to  the  conclusion,  that 
ah h« High  the' complaint  says  the  agreement  was  that  the  old 
c«»iiip:iny  should  be  reorganized,  and  that  it  was  reorganized, 
yet  it  shows  that  a  new  company  was  to  be  and  was  organized.** 
The  authorities  cited  sustain  the  following  propositions: 
First,  that  a  reorganization  agreement,  otherwise  valid,  cannot 
be  defeated  because  it  results  in  a  sale  of  all  the  assets  of  the 
old  company  to  a  new  company,  and  that  the  new  company  is 
not  liable  for  the  debts  of  the  old :  Smi//t  v.  Chicago  &  XcrfA- 
western  Railway  Co,^  supra.  Not  only  so,  but  such  a  con- 
summation is  so  necessary  to  the  maintenance  of  railroad  enter- 
prises that  statutes  have  been  passed  in  many  states  expressly 
conferHng  upon  purchasers  at  foreclosure  sale  the  right  to  form 
a  corporation  which  shall  have  the  franchises  of  the  old  com- 
pany :  N.  Y.  Laws  of  1850,  Ch.  140,  i  5,  amended  by  Laws 
of  1854,  Ch.  282,  and  N.  Y.  Laws  of  1873,  Ch.  710:  also  N. 
Y.  Laws  of  1874,.  Ch.  430;  Beach  on  Railroads,  K  766-7. 
Second,  that  the  sale  under  the  reorganization  agreement  may 
be  disregarded  by  non-assenting  creditors,  provided  the  agree- 
ment is  in  the  eyes  of  the  law  illegal :  Rat/road  Co.  v.  Hoicard, 
supra.  The  difficulty  that  remains,  however,  and  it  is  one 
which  iff  not  much  cleared  up  by  the  decisions,  is  to  determine 
when  such  an  agreement  is  in  the  eyes  of  the  Uw  illegal. 
Some  points  are  of  course  established;  as,  that  the  stock- 
holders shall  not  be  allowed  to  receive  part  of  the  proceeds  of 
the  sale  to  the  detriment  of  any  creditors  (Raiiroad  Co,  v. 
Howard^  supra)^  or,  that  an  agreement  by  which  the  price 
obtainable  at  the  sale  should  be  cut  down,  is  voidable  by  the 
creditors  injured  {Penusjrivama  Transportatiom  Co.'s  Appeal^ 
jmpna).  These  decisions  can  readily  be  complied  with  (i)  by 
giving  the  stockholders  only  slock  in  the  new  company  instead 
of  cash,  and  (2)  by  bidding  a  large  nominal  sum  which,  though 
formidable  in  name,  is  easily  accomplished  in  (act  by  paying  in 
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fim  iiiortga|«e  bonds,  and  it  need  hardly  be  said  that  no  ie> 
organiiation  agreement  could  succeed  unless  it  were  agreed  to 
by  subiitantially  all  of  the  holders  of  such  bonds.  Two  vital 
and  unavoidable  question.^  remain,  however,  and  they  formed 
the  foundation  of  the  argument  in  the  Kurti  case;  b  the 
agreement  illegal  if  (i)  the  sale  was  one  that  could  have  been 
avoided  by  the  first  mortgage  bondholders  had  they  adhered 
to  their  legal  right  to  have  the  income  paid  to  them  and  not 
expended  upon  new  rolling  stock  (or  otherwise),  however 
needed?  and  if  (2)  an  opportunity  is  not  given  to  all  the 
creditors  to  take  part  in  the  reorgantaed  company? 

With  regard  to  the  first  point,  perhaps  it  will  be  conceded 
that  a  needless  sale  is  an  illegal  sale ;  the  almost  insuperable 
difficulty  is  to  prove  that  it  was  needless  in  the  Cue  of  abundant 
jMTtf  jUe  testimony  as  to  the  need  of  the  cfivetting  expends 
tures,  the  foct  that  these  expenditures  are  made  by  receivers, 
possibly  virkh  the  direct  approval  of  the  couit,  etc  It  is  sub> 
mitted,  however,  (1)  that  a  court  should  hesitate  long  before 
authorising  the  diversion  of  fimds  from  the  payment  of  mort- 
gage interest,  remembering  that  practically  such  dhfcrsMXi 
simply  adds  to  the  security  of  the  first  mortgage  bondholder^ 
at  the  same  time  resultmg  in  an  increase  of  his  claim,  to  that 
in  case  of  foreclosure  or  reorganization  the  inferior  or  general 
creditors  are  handicapped  to  the  extent  of  the  sums  diverted ; 
and  (2)  that  the  court,  though  always  fiivoring  an  equitable 
plan  of  reorganizaticm,  should  carefully  watch,  lest  its  process 
be  abused  to  aid  in  any  plan  which  b  inequitable— a  thought 
which  brings  us  naturally  to  the  next  point  of  invalidity,  viz., 
b  a  scheme  of  reorganization  illegal,  because  it  denies  a  share 
to  all  of  the  creditors  of  the  old  company? 

It  b  believed  that  thbqueatkm  has  never  been  categorically 
answered  by  the  oourU,  hi  spite  of  the  feet  that  it  b  the  all- 
important  queitkMi  in  most  reorganizations;  at  least  an  exami* 
natkxi  of  the  numerous  recent  authorities  has  not  lesulted  in 
finding  a  single  discusskxi.  To  be  sure,  m  Bam^j^mm 
TtmmperttUim  C^^t  Apfnd.  Jir/w,  the  agreement  was  aua» 
tamed,  thongh  the  plaMU;  at  least,  «m  not  faivitnd  to  paitid* 
pate,  the  court  apparently  being  satisfied  becMtac  "*  sevly  an  "* 
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of  the  gaieral  creditors  were  allowed  to  come  in ;  but  e\'en 
here  it  roust  not  be  overlooked  that  the  court  refrained  from 
directly  upholding  the  position  that  is  deducible  from  its  de- 
cision, and  also  that  the  plaintifTs  chim  was  there  disputed  by 
the  old  company,  possibly  on  valid  grounds,  so  that  it  did  not 
come  before  the  court  in  a  (avorable  light.  Apart  from  this 
decision,  however,  which  may  or  may  not  be  a  precedent  upon 
this  question  (especially  in  Pennsylvania  courts),  is  it  desirable 
that  the  courts  should  countenance  any  plan  of  reorganization 
which  does  not  invite  every  creditor  to  participate  ?  :Tbe  courts 
have  declared  their  belief  that  reorganization  agreements, 
while  usually  necessary  and  often  not  only  desirable  but  indis- 
pensable, are  susceptible  of  abuse,  and  have  prbtlaimed  that 
where  they  are  used  lor  a  fraudulent  purpose  they  will  be  held 
incapable  to  accomplish  it  What  is  to  prevent  them  from 
saying  to  the  first  mortgage  bondholders :  *' Your  interest  is 
not  paid ;  >-ott  are  legally  and  morally  justified  in  asking  for 
a  decree  of  the  court  to  aid  you  In  the  recovery  of  your  monc>% 
and  if  you  ask  it  for  that  purpose,  you  shall  have  it  But  if 
you  do  not  want  the  property  actually  sold,  if  you  desire  to 
retain  your  interest  therein,  and  especially  if  you  are  willing 
and  have  agreed  that  so  far  as  you  arc  concerned  the  present 
owners  may  retain  an  interest  therein,  then  we  say  to  you  that 
we  will  not,  at  your  request,  order  a  merely  nominal  sale  un- 
less you  give  a  fiur  and  reasonable  opportunity  to  every  credi- 
tor to  retain  his  claim  on  the  existing  assets  by  conferring  upon 
him  an  interest  in  the  new  company.  We  will  not,  either  in 
fact  or  in  name,  permit  a  debtor  so  to  transfer  his  property  that 
he  will  retain  the  control  thereof,  while  his  creditors  cannot 
lay  hold  of  It" 

It  is  to  be  observed  that  this  is  the  practice  in  England. 
Prior  to  1867  the  aflairs  of  a  bankrupt  railway  were  arranged 
by  an  Act  of  Buliament  (CumSeriamd  RaUw^  €•:$  SeJUuu, 
L.  R.  Ch.  J94),  and  ft  is  believed  that  these  acU  uniformly 
recogntte  the  principle  about  to  be  stated.  By  the  Railway 
Gmipanses  Act,  1S67,  30  and  31  Vict,  c  127,  provision  is 
made  (uum'  mUm)  for  '*  schemes  of  amngementi**  between 
railway  companici  and  tbdr  crediton.    The  scheme  includes 
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a  filing  of  the  plan  in  court  and  advertisement  thereof.  ^^^ 
the  plan  is  assented  to  by  the  holders  of  three-fourths  in  value 
of  each  class  of  creditors,  and  by  the  shareholders  at  an  ex- 
traordinary meeting  called  for  the  purpose,  application  is  fO»^ 
to  the  court  for  confirmation  of  the  plan.     This  is  done  if  ^ 
court  be  satisfied  that  "  no  sufficient  objection  to  the  scheme 
has  been  established/'  and  the  scheme  thereupon  becooKS 
binding  upon  all  parties  interested,  whether  assenting  of  no^ 
The  act  accomplishes  two  very  important  purposes:  (0  '^ 
recognizes  the  right  of  the  majority  to  rule,  and  thereby  ^^ 
away  with  a  person  who  is  extremely  difficult  to  deal  «>th, 
viz.,  a  small  minority  creditor  or  bondholder,  (see  ffSsUry' 
Sirvart,   in  N.  Y.  644,  659;  Skaw  v.  RailrMd  O^  10^ 
U.  S.  605;    Gates  v.  BoUon  R.  R,   Co,,   53   Conn.  333)' 
secondly,  and  more  to  our  present  purpose,  it  places  10 
the  dncfCtioQ  of  the  court  the  approval  of  all  reorganiiatiol^ 
plans,  and,  needless  to  say,  that  ducretion  may  be  and  n  ttse<^ 
to  protect  the  interests  of  all  classes  of  creditors.    Of  course* 
such  legislation  is  entirely  out  of  the  question  in  our  owt* 
country,  where  both  the  United  States  and  State  legislature^ 
aa*  foibiddcn  by  constitutions  to  impair  the  obligation  of  con^^ 
tracts,  and   where,  therefore,  the  mortgage  creditor  could 
neither  be  compelM  to  join  in  a  reorganization  nor  be  dc 
prived  of  his  right  to  apply  for  a  decree  of  foreclosure :  See 
Canada  Saaihem  R.  R.  v.  GMard,  109  U.  S.  537.     It  is  sub- 
mitted,  however,  that  the  English  practice  is  not  without  its 
value  for  the  courts  of  our  <»wn  country ;  if  the  rule  laid  down 
by  them  is  fair  and  equitable,  and  if  it  cannot  be  accomplished 
by  statutcfy  legislation  here,  is  there  not  so  much  the  greater 
fcason  for  the  courts  of  equity  to  extend  thdr  protection  to 
those  who  certainly  need  it  by  declaring  that  to  be  a  firaud  in 
law,  which  is  a  great  tnjustioe  in  &ct?    Or,  to  put  the  other 
side  of  the  case»  what  inequity  or  hardshq>  can  there  be  in  ' 
compelling  those  who  ask  the  court's  aid  to  do  equity  to 
others  ?    I  know  It  will  be  answered  that  the  court  cannot 
inquire  mto  the  modvet  of  a  party  iriio  as  asking  for  a  decree 
to  which  be  is  legaQy  entitled;  gnuited— but  is  that  any 
I  why  the  oooft  should  not  take  the  agreement  by  which 
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that  party  has  modified  his  legal  rights,  and  declare  that,  as  he 
now  comes  to  carry  out  a  plan  not  contemplated  by  law,  he 
must  satisfy  the  court  that  that  plan  is  just  and  equitable  ?  It 
would  seem  hard  to  find  a  more  opportune  occasion  for  the 
court  d  equity  to  have  recourse  to  its  old  maxim. 

(It  is,  perhaps,  proper  to  add  that  some  of  the  questions  dis- 
cussed may  come  before  the  court  in  Kurtz  v.  Philadelphia  & 
Rtadimg  RaUrwul  et  al,  C.  P.  2,  Sept.  Term,  1896.  No.  408. 
This  suit,  which  is  the  sequel  of  the  Kurtz  case  above  referred 
to,  is  a  bill  in  equity  directed  mainly  against  the  "  reorganiza- 
tion managers,**  and  praying  that  they  account  to  complainant  for 
the  assets  which  came  into  their  hands  through  the  assessments 
which  formed  a  part  of  the  plan ;  in  addition  to  the  invalidity  of 
the  reorganization,  and  perhaps  prior  in  importance  to  tl^at,  the 
arguHMnt  »  suggested  that  the  reorganization  managers 
become  trustees  of  these  funds  for  the  relief  of  the  stockholders, 
and  that  their  duty  as  trustees  wOl  not  be  fulfilled  unless  all 
creditors  arc  paid  or  allowed  to  participate,  as  otherwise  the 
stockholders  remain  individually  liable,  by  virtue  of  an  amend- 
nenl  to  its  charter,  for  the  debts  of  the  Philadelphia  &  Reading 
Railroad  Company.  A  demuner  has  been  filed  to  tUsbilUbut 
I  has  been  as  yet  rendered  by  the  court) 

ReymMs  D.  Brawn. 


PROGRESS  OF  THE  LAW. 
As  Marked  by  Dbcwons  sblbctbd  prom  thb  Advamck 
RsroRia. 


In  Fim  Nmt.  Bamk  4B  Reu0  v.  Saijir,  50  F^  (Okl.) 

76,  the  bank  asKited  a  preference  againit  an  assignee  for  ^ 

.   .  , ..  _^    benenl  of  crcdrtors  at  to  certain  propcfty  ^ 

%J  twwmm%.  which  the  bank  had  a  chattel  mortgage,  wliicli  it 

frurtiyi    had  lailed  to  record,  in  ifiite  of  a  statute  dedar 

^MMigLt*'    '"S  unreoofdrd  chattel  mortgages  void  as  ^^6*^ 

the  creditors  of  the  mortgagor.    The  bank  tt^^tA 

upon  the  old  argument  that  *'  the  assignee  took  no  )it^ 

riuhtx  nor  better  title  than  the  assignor  ;**  but  the  court  pnip- 

crly  replied  that  this  rule  could  not  be  relied  upon  to  vsK- 

date  a  transactKNi  which,  but  for  the  assignment,  was  unquc 

tioaibly  invalid  by  statute.    Thb  ded^on  was   reaflinMci 

upon  a  rehearing :  First  Nmi.  Battk  v.  Sidjer^  50  Fu.  7h  ^ 

cotirt  admitting  that  the  common  law  rule  was  cootniy*  <* 

well  as  the  decisions  under  the  United  States  Bankniplcjr  Act. 

but  declaring  that  the  effect  of  the  local  statute  was  to  ta^ 

the  a>Mgnec  a  trustee  for  creditors. 

Following  Bmtur  v.  Bank,  37  S.  W.  (Tenn.)  386  (1896),  it 
ki  held  in  Wmmm  v.  Or.  43  S  W.  (Tenn.)  3,  (i)  that  ade- 
positor  who  deposits  a  check  when  the  bank  is 
*jJJ[J[J^  known  by  its  ollicerB  to  be  insolvent,  can  recover 
the  proceeds  if  they  can  be  klentified ;  and  (2) 
when  the  check  was  collected  by  a  fbrdgn  cor- 
respondent bank  after  the  failure  of  the  first  bank, 
it  was  its  duty  to  transmit  them  intact  to  the  receiver,  and  it 
will  be  presumed  that  thb  was  done,  and  that  the  money 
which  it  retained  to  indemni^  it  against  certain  redboooBti 
wan  retained  out  of  money  collected  befiore  the  6ilure. 

UawmH,Ftr$iNaiBmUktfj09m$m  Gutr, 41  &  W.rTcaa.) 
10R4,  merely  reiterates  the  principle  that  a  bank'  which  l^ 
ceives  a  deposit  under  drcumstanoes  such  as  those  detailed 
above  will  be  compelled  to  refund.  The  transaction  b  void- 
able on  account  of  the  fraud,  and  the  decbioa  fogically  C8^ 
rics  tlie  principle  one  step  further  by  hokfing  thai  the  ikpoRt 
(in  thb  case  a  certlficale  00  another  bank)  omild  be  reoovcfcd 
from  a  third  bank,  to  whbh  it  had  been  forwarded  aa  coUHenl 

17^ 
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for  a  prc-existtng  debt,  whicli  is  not  enough  to  constitute  the 
transferee  a  bouafidt  holder  for  value. 

The  Court  of  Chancery  of  Tennessee,  following  the  trend 
of  modem  decisions,  has  held  that  a  statute  which  provided 
p^^y^^      that  a  state  bank  should  not  own  real  estate  more 
Bmrii  t«      than  sufficient  for   the  conduct  of  its  business, 
MaM  LMtf     unless  taken  in  fNiyment  of  debts,  was  not  vio- 
lated by  the  bank's  taking  a  mortgage  security  upon  real  estate 
for  the  repayment  of  money  loaned :  Alexander  v.  Bmmmeit^ 
42  S.  W.  63. 

Where  a  subordinate  lodge  of  a  beneficial  order  receives 
dues  from  its  members,  which  dues  are,  according  to  the  con- 
stitution, laws  and  by-laws  of  the  order,  to  be 
used  only  for  certain  purposes  set  forth  therein, 
^*^  they  become  immediately  impressed  with  a  trust, 
and  an  appropriation  of  such  dues  to  any  other  object  is  a 
breach  of  the  trust:  Schubert  Lodge,  No.  it8,  Knights  of 
fyUdas  ef  New  Jersey  v.  Schnbert  Kranten  Utiterstmctsmngs 
Verein  eted,  (Court  of  Chancery  of  Jersey)  38  Atl.  347. 

The  acceptor  of  a  draft,  in  terms  payable  on  the  completion 
of  a  certain  building,  is  not  liable  until  notified  of  the  complc- 
BiM  ai  tion  of  the  building,  and  interest  thereon  only  runs 
from  the  date  of  such  notice :  Peck  v.  Gmmie  State 
Provident  Association,  46  N.  Y.  Suppl.  (Supreme 
Court)  1042.  The  facts  in  this  case  are  meagrely  reported, 
but  it  is  assumed  that  the  court  did  not  mean  to  intimate  that 
mere  notice  6f  the  happening  of  the  condition  upon  which 
the  liability  of  the  acceptor  attached,  obviates  the  necessity  of 
presentment  of  the  draft  at  the  acceptor's  place  of  business  or 
residence.  Under  the  common  law  interest  b  recoverable  only 
by  way  of  damages  for  a  wrong  done,  and  the  acceptor  has 
done  none  till  after  his  liability  attaches,  f.  r.,  after  presentment 
and  demand :  Anonymous,  6  Modem  Rep.  138  (1705)1  See 
Keener,  Quasi-Contracts,  p.  1 54. 


When  a  draft  is  forwarded  to  a  bank  by  a  consignor  of 

goods,  accompanied  by  a  bill  of  lading  to  the  order  of  the 

g^,yj^      consignor,  the  bank  is  made  the  agent  of  the  con- 

Muai       stgnor  to  receive  and  collect  the  draft,  and  to 

'**^       onler  the  delivery  of  the  goods,  and  the  carrier  b 

not  liable  lor  a  conversion  of  the  goods  in  delivering  them  to  . 

the  proper  owner  and  ultimate  consignee,  he  having  paid  the 

4iraft  to  the  hank,  even  though  the  bill  of  lading  was  not  pro- 
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duced  by  him ;  and  this  notwithstanding  the  bill  of  lading 
directed  the  goods  to  be  delivered  on  pnxiuction  of  the  same 
properly  mdorsed :  H7//  v.  Easi  Temnessec  &  W.  N.  C,  H.  O. 
ft  ai.  (Supreme  Gnirt  of  Tennessee),  41  S.  W.  1064. 

A  contract  to  furnish  materials  to  be  used  in  the  erection  of 
a  building,  said  materials  to  be  delivered  in  such  quantities 
i-„„^  and  at  such  times  as  required  and  ordered,  is  not 
TwiBHiiB  terminated  at  the  date  of  tlie  last  delivery ;  but 
^  remains  in  force,  in  the  absence  of  some  act  of  the 
parties  to  the  contrary,  until  the  completion  of  the  work  in 
which  such  materials  were  used .  Bristoi  Brick  Works  v.  IGmg 
CoiUge  (Court  of  Chancery  Appeals  of  Tennessee),  41  S.  W. 
1069. 

The  Supreme  Court  of  (^lifomia  has  decided  that  the  moral 

riMHirartia,    obligation  to  pay  a  debt  is  suffidcnt  considera* 

mmi  tion  for  a  promise  to  pay,  made  after  the  debt 

•**•■•'*       has  been  discharged  by  proceedings  in  insohr- 

ency :  Lambert  v.  Sckmais,  50  Pac  1 3. 

The  Supreme  Court  of  Vermont  has  decided  that  a  railroad 
company  under  contract  to  traasfer  mail  at  certain  points  on 
,i,jn  J      its  road  is  not  liable  on  an  implied  contract  for 
CMtfMi,     services  of  one,  who,  also  under  ccmtract  to  make 
AtMcjr      certain  transfers  of  mail,  ftilfils  the  company's  con- 
tract without  its  solicitation,  and  also  under  the  impression 
that  he  is  performing  hw  own  contract ;  it  further  appearing 
that  the  railroad  company  also  understood  that  it  was  such 
person's  duty  to  make  the  transfers :  JohuoH  v.  BoUom  6r  M, 
R,  Co,.  38  Atl.  267. 

The  Supreme  Court  of  Florida  has  reiterated  the  principle 
that  when  one  person  has  paid  money  in  discharge  of  a 
liability  whkh  he  has  assumed  at  the  request  of 
another,  or  by  his  authority,  the  law  implies  a 
promise  of  indemnity  on  the  part  of  the  btter  to 
the  former :  Ckamkerimti  v.  Lisity^  22  So.  736. 

The  Court  of  Chancery  of  New  Jersey  has  recently  hekl 

that  a  treasurer  of  a  manufacturing  corporation  can  be  clothed 

CMp»i«m«,  ^''^  apparent  authority  to  endorse  for  it,  by  a  long- 

■  liiiiiBiit  continued  courw  of  business  with  the  knowledge 

*t»!flr^    and  consent  of  the  directors ;  and  that  parties 

"""*     trusting  to  this  apparent  authority,  although  not 

receiving  the  paper  on  the  fiuth  of  the  previous  endorsements, 

will   be  protected.     It  was  further  held  that,  ahboogh  the 

dirtTtors  may  not  \n  Cict  ha\*e  known  of  the  endorsements. 
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tlicy  were  chargeable  with  knowledge  of  what  they  easily 
mi;xht  and,  in  the  reasonable  performance  of  their  duty,  ought 
to  have  discovered:  Blake  v.  Mfg.  Co.,  38  Atl.  241. 

rhe  Supreme  Court  of  Tennessee  has  recently  decided  that 
when  a  corporation  stops  business  owing  to  insolvency,  and  its 

iwMiiMui.    directors  adopt  a  resolution  authorizing  the  presi- 
amcum      dent  to  file  a  bill  in  the  Court  of  Chancery  to  have 

TrMt  Pm4  jt3  assets  administered,  a  trust  if>so  facto  arises  in 
fiivor  of  all  its  creditors  and  no  one  of  them  can  reap  the  ad- 
vantage of  an  execution  to  satisfy  his  judgment:  ^Umphis 
Barrel  &  Heading  Co,  v.  Ward^  42  S.  VV.  13.  In  this  case 
the  general  creditors*  bill  on  bclialf  of  the  corporation  was  not 
filed  till  almost  an  hour  after  the  issuance  of  an  instanter  exe- 
cution, and  the  levy  under  it.  In  the  light  of  recent  decisions 
of  the  Supreme  Court  of  the  United  States,  the  conclusion  of 
the  Tennessee  court  would  ap|>ear  to  be  incorrect.  In  Graftam 
V.  R.  R.  Co.,  102  U.  S.  148  (1880),  it  was  held  that  a  corpora- 
tion owns  its  property;  just  as  absolutely  as  an  individual  does 
and  can  make  any  disposition  of  it  that  it  pleases.  In  HoUins 
V.  Brierfield  Coal  Co.,  150  U.  S.  371  (1893),  the  same  view 
was  held,  and  it  was  further  decided  that  the  so-called  *' trust  ** 
does  not  arise  in  favor  of  creditors  until  the  assets  are  in  the 
possession  of  a  court  of  equity  for  administration.  See.  also, 
Hospes  v.  Car  Co.,  48  Minn.  174  (1892).  where  Judge  Mitchell 
said :  "  The  capital  of  a  corporation  is  its  property.  It  has  the 
whole  beneficial  interest  in  it,  as  well  as  the  legal  title.  It 
may  use  the  income  and  profits  of  it,  and  sell  and  dispose  of 
it,  the  same  as  a  natural  person.  It  is  a  trustee  for  its  crcdt- 
ton  in  the  same  sense  and  to  the  same  extent  as  a  natural 
person,  but  no  further."  Can  it  be  doubted  that  a  levy  under 
an  execution  against  an  individual,  after  he  has  stopped  busi- 
ness, but  before  he  has  executed  any  trust,  deed  or  assign- 
ment for  the  benefit  of  creditors  would  be  supported  ?  See 
Clark  on  Corp.,  pp.  539-546. 


Moss  v.  Moss  [1897],  Prob.  263,  expressly  decides  a  much 
disputed  point  by  holding  that  concealment  by  a  woman  from 
her  husband  at  the  time  of  her  marriage  of  the 
fact  that  she  is  then  pregnant  by  another  man  is 
not  a  cause  for  divorce  upon  the  ground  of  fraud. 
The  interesting  opinion  of  Jenne,  Pres.,  declares, 
that  "when  there  is  consent  no  fraud  inducing 
that  consent  is  material."  He  criticises  the  leading  American 
case  to  the  contrary,  ReynMs  v.  Riynolds^  3  Allen,  FMass.)  60$ 
(1882),  as  introducing  a  novelty  into  the  common  law,  adopts 
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Bishop*s  critidsms  of  that  decision,  and  shows  that  it  is  impnc* 
tkahle  to  cany  it  out  without  limitations.  His  argument  is 
very  strong,  and  leads  to  the  conclusion  that  a  contrary  nauUlt 
can  and  should  be  reached  only  by  careful  legislation. 


The  Superior  Gwirt  of  Pennsylvania  has  held  that  where  a 
deed  conveyed  to  the  grantee  the  privilege  of  backing  water 
on  the  land  of  the  grantor  as  much  as  the  said 
grantee  may  think  necessary  by  a  dam  on  his  said 
place,  the  extent  of  the  grant  must  be  measureif 
by  the  user,  and  therefore,  when,  in  pursuance  oT 
the  above  grant,  a  dam  was  built  a  certain  height 
and  so  maintained  for  fifty  years,  the  present  owner  of  the 
land  on  which  the  dam  was  built  has  no  right  to  increase  the 
height  of  the  same,  and  thereby  to  increase  the  amount  oT 
water  backed  up  upon  the  property  of  the  plaintiflr  who  claimn 
under  the  original  grantor:  MsfiT  v*  Bmiey,  3  I^  Super.  426. 


The  Supreme  G>urt  of  California  in  Pt^flt  v.  AmmtrwuiH^ 
50  Pftc  1 5,  has  decided  that  a  statement  made  by  one  charged 
with  a  crime  under  such  circumstances  that  it 
f'nTHm'rif  ^'^"'^  probably  be  inadmissible  as  a  voluntary 
confession,  is  admissible  in  evklcnce  against  hinft 
if  it  does  not  contain  a  confession  of  guilt.  The  prisoner  was 
charged  with  robbery  and  immediately  after  his  arrest,  in  the 
presence  of  the  officer,  the  district  attorney  subjected  him  to  a. 
rigid  examifuition,  in  the  course  of  which  the  prisoner  admitted 
tlut  he  had  money  on  the  day  after  the  robber)*.  The  district 
attorney  then  said :  "  If  you  can  explain  where  you  got  that 
money  there  may  not  be  any  necessity  for  going  on  with  this 
case."  The  prisoner  answered,  "  I  found  it.**  At  the  trial 
the  prisoner  stated  that  this  statement  was  not  true  and  that 
it  had  been  induced  by  the  hope  that  he  would  be  released. 
This  evidence  was  objected  to,  but  admitted,  smce  the  court 
were  of  opinion  that  while  the  prisoner  had  admitted  matters 
which,  when  connected  with  other  facts,  tended  to  prove  his 
guilt,  still  he  had  made  no  direct  confession  and  '*the  term  is 
reirtricted  to  acknowledgments  of  guilt** 

In  Gmy  v.  Nocmm  (S.  C.  Arisona),  50  Pac.  1 16.  a  sheriflT 
had  levied  on  plaintiflTs  goods  as  the  goods  of  J.  PbtntifT 
obtained  judgment  against  the  sheriff  individually, 
but  afterwards  brought  the  present  suit  against  the 
officer  and  his  bondsmen  on  their  official  bond. 
The  court  held  that  the  judgment  in  the  former  case,  against 
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the  sheriff  personally,  wafi  not  admissible  in  the  action  against 

his  sureties  and  himself  in  hb  oAicial  cafMcity. 

The  Supreme  Court  of  California  has  gone  rather  lar  in 

approving  the  use  of  notes  under  circumstances  which  appear 
as  follows :  In  an  examination  of  a  prisoner  in  the 
district  attorney's  ofRoc  before  his  examination  by 
the  magistrate,  the  prisoner's  testimony  was  taken 

down  by  a  stenographer  and  aftennrard  traascribied  by  him. 

At  the  trial   he  was  allowed  to  read  from  the'  transcribed 

notes,  as  a  means  of  refreshing  his  memory :  Av///  v.  Ammur^ 

MtfJI.  SO  Fk.  I  $. 

It  was  decided  in  Ammcam  FrtcMd  Land  &- Mortgage  Co. 
of  Loitdom^  Lhmtid,  v.  Moxweii,  32  So.  (Fb.)  751,  (1)  that  a 
married  woman  who  claims  property  that  has  been 
levied  on  as  her  husband's,  must  be  held  to  strict 

proof  that  ft  was  purchased  with  her  own  money ; 

y^ (3)  that  a  post-nuptial  voluntary  gift  of  real  estate 

by  husband  to  wife  by  deed,  which  was  not  re- 
corded for  ten  years,  the  husband  meanwhile  retain- 
ing the  possession  thereof,  was  invalid  as  against  his  creditors. 
The  transaction  took  place  in  Georgia  prior  to  1866.  the  date 
of  the  first  married  women's  statute  in  that  state;  the  husband 
had  originally  reduced  hb  wife's  money  to  possession  by  Irnd- 
ii^  it  on  a  mortgage,  and  had  bought  in  this  bnd  at  a  sale 
umler  the  mortgage ;  but  it  was  held,  nevertheless,  that  ther; 
was  no  implied  trust  in  the  bnd  in  favor  of  the  wife,  which 
would  supfMMt  the  conveyance  to  her. 

Curiously  enough  the  old  law  of  husband  and  wife  is  also 
recalled  by  HartHm  v.  Young,  41  S.  W.  (Tenn.) 
lo8a     A  wife  was  entitled  by  will  to  a  one- 

seventh  part  of  the  proceeds  of  the  sale  of  a  piece 

Altar  WMM  of  real  estate  after  the  death  of  a  life  tenant.  She 
^"■*^  died  before  the  life  tenant  It  was  held  that,  though 
her  husband  had  not  during  her  lifetime  reduced  thb  chose  in 
action  to  possessi<m,  he  could  properly  do  so  after  her  death 
as  her  administnitor  for  hb  own  benefit  as  against  her  other 
heirs. 

An  admfcabic  exposition  of  the  bw  of  sepamtion  agreements 
b  found  in  the  opinion  of  Pitney,  V.  C,  in  Bntdmr  v.  BmUUur^ 
58  Ad.  (N.  J.)  30a  A  husband  had  debulted  in 
the  payments  spectiied  in  an  elaborate  agreement, 
the  wtfe  not  being  abb  under  the  New  Jersey 
statute  to  sue  in  a  oooimoQ  bw  action,  filed  a  bill 
in  equfty  against  her  husband  to  recover  arrears.    The  court 
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held  that  the  suit,  though  brought  in  equity  only  for  the 
reason  above  stated,  was  subject  to  the  equitable  defence  that 
he  was  unable  to  make  the  payments  because  of  inability  to 
rent  the  real  estate,  which  was  his  only  property,  and  upon 
the  cxpccution  of  renting  which  the  amount  of  the  annuity 
had  been  based. 

Trrfctkem  v.  Lynam^  38  Atl.  (Supreme  Court  of  Maine)  335, 
is  the  most  recent  exposition  of  an  ever  recurring  subject.    A 
wifr't  gttf,  ^^^  owned  real  estate  where  she  both  housed  her 
usMiNriir'  iamily  and  ran  a  hotel;  from  time  to  time  her 
"'pity*     husband,  who  was  a  sailor,  sent  her  remittances  by 
checks,  which  were  simply  deposited  in  her  hotel 
account.     It  was  held  (1)  that  the  husband's  creditors  could 
hold  her  estate  for  the  money  thus  received;  (2)  that  the 
burden  was  upon  her  to  prove,  if  true,  that  an  equal  amount 
had  been  taken  out  of  the  firm  account  to  pay  family  expenses, 
which  it  was  her  husband's  duty  to  pay ;  and  (3)  that,  espe- 
cially in  the  absence  of  a  specific  agreement,  the  wife  cannot  be 
allowed  for  rent  of  her  real  estate  occupied  by  her  fiunily. 

The  United  States  Qrcuit  Court  for  the  Middle  District  of 

inlwrrH— ,    Tennessee  has  recently    granted  injunctions  to 

tmm(       railroad  companies  restraining  brokerage  in  nul- 

^«-«^      way  tkkets:  NasktniU,  C.  &  St.  L,  R.  v.  McCph- 

Mf/i,  82  Fed.  65.    See  36  Am.  L.  Ria  &  Rev.  57  (Jaauaiy, 

1897).  and  460  0«ly.  1897). 


The  Supreme  Court  of  Louisiana  has  decided  that  the 
statement  of  a  petit  juror  that  he  had  formed  an  opinion  with 

j««r,  regard  to  the  guilt  or  innocence  of  the  accused 
CiMpff  cfit  from  a  conversation  that  he  had  held  with  his 
brother,  who  had  been  a  juror  on  a  former  trial  in  which  the 
accused  had  been  found  guilty  on  the  same  indictment,  was 
not  di^ualifying,  the  information  thus  imparted  betng  hearsay 
merely :  SuUe  v.  IVU&uhs,  22  So.  759. 

The  Supreme  Court  of  Maine  decided  in  SiaU  v.  Baumum, 
38  Atl.  331,  that  the  presence  of  a  stenographer  in  the  grand 
QrMK  Jar,,  jury ,  room  while  witnesses  are  being  examined  in- 
PiMMiai  validates  the  indictment  founded  on  such  testi- 
iniifrayhir  tnwky,  although  the  stenographer  was  there  to 
take  notes  by  order  of  the  court  and  retired  before  the  grand 
jury  commenced  their  deliberations.    . 

Thb  is  in  accordance  with  the  policy  of  the  law  that  the 
proceedings  had  before  the  grand  jury  shall  be  in  secret,  and 
the  line  is  drawn  at  the  threshold. 
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The  Supreme  Court  of  Louisiana  has  held   recently  in 

Frank  v.  Magce^  22  So.  739  that  where  property  is  seized  by 

the  sheriff  under  a  writ  dtrcctin};  a  sale,  and  pcnd- 

"rnrtUMii   ''^S  ^i'  possession,  but  before  sale,  a  trespasser 

■•I  wm/*    enters  and  cuts  standing  trees,  the  sevemnce  docs 

Ci^tof  ii     f)Qt  maicc  them  fruits  or  revenues  of  the  land,  and 

^^^        if  they  are  .still  upon  the  property  at  the  time  of 

sale,  title  to  them  would  pass  to  the  purchaser  at  such  judicial 

sale  as  part  of  the  realty.     Sec,  in  accordance  with  this  view, 

IdiHy  V.  Proctor^  97  Pa.  486  (1881):  Rogers  v.  GUHngcr^  30 

Pi.  185  (1876).  _ 

A  provision  in  a  lease,  that  the  lessee  is  not  to  disi>ose  of 

any  of  the  produce  on  the  farm  until  the  lessor 

TcMMrt.       has  received  the  rent  rcseried  in  the  lease,  and 

J»i««*«       certain  stock,  also  part  of  the  leased  property, 

'*•*■""      has  been  wintered  through,  jjives  the  landlord  no 

lien  as  against  a  creditor  of  the  lessee:  Btcrs  v.  Ficid,  38  .Atl. 

(Supreme  0)urt  of  Vermont)  270. 

In  an  action  for  libel  for  publishing  the  statement  that  pbin- 
tifft  a  married  woman  had  eloped  with  one  R.,  the  chastity  of 
the  plaintiff  was  given  great  consideration  and  a 
duUwtdi     large  verdict  for  plaintiff  resuked.     On  a  motion 
uadMMHjr.    for  a  new  trial  by  defendant,  based  upon  after- 
discovered  evidence,  it  was  held  that,  in  spite  of 
the  general  rule  that  "  only  the  general  reputation 
of  plaintiff  can  be  proven  in  reduction  of  damages  in  an  action 
of  libel/'  evidence  of  adulterous  intercourse  with  R.  might  be 
introduced  for  the  same  purpose.    "  By  suing  for  libel  she 
may  not  open  the  door  for  an  examination  of  all  her  past 
intercourse  with  any  one,  but  she  does  invite  an  inspection  of 
her  relations  with  R.'* :  Smi/A  v.  MiUtkews,  47  N.  Y.  Suppl. 
(Supreme  Court)  96. 

The  Supreme  Court  of  Colorado  has  arrayed  itself  with 
those  courts  which  hold  that,  in  the  absence  of  poi»-er  re- 
served m  the  contract,  or  in  the  charterer  by-laws 
of  the  association  incorporated  mto  a  policy  made 
payable  to  a  certain  beneficiary,  the  insured  has 
no  assignable  interest :  Lm^e  v.  Cimne,  50  Pac.  34. 

In*  the  same  ca.«  it  was  decided  that,  where  such  an  asso- 

dation  b  AMincd  to  benefit  the  heirs  or  families  of  the  insured, 

^^^uf^gtug^  A  subsequent  compulsory  incorporation,  under  a 

ctCtaMflf    Statute  Including  ''assigns'*  as  bcn^^fictaries,  ^\\\ 

^  '      not  enlarge  the  class  of  beneficiaries   to  as  to 
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aiable  one  intured  before  the  change  to  cut  out  his  hdr  in 
fiivor  of  a  etnnger :  Itid. 

The  rule  that  agents  of  insurance  companies  generally  have 

power  simply  to  receive  and  forward  applications,  has  been  re- 

t%MMx^^    oently  applied  by  the  Supreme  Court  of  Okla- 

■■■■■■■■I     homa  in  determining  the   powers    of  the  local 

^■■•*  lodges  in  a  mutual  life  msurancc  order.  Under 
the  constitution  and  kws  of  the  Home  Forum  Benefit  Order 
it  b  provided  that  the  local  lodge  may  receive  applications  for 
benefit  certificates,  and  that,  if  such  applications  are  acceptable 
to  the  lodge  and  its  medical  examiner,  they  shall  be  for* 
warded  to  the  Grand  Secretary,  who  shall  submit  them  to  the 
Grand  Medical  Examiner,  who  has  power  to  accept  or  reject 
the  application.  It  b  further  provided  that  no  beneficial 
certificate  shall  be  binding  upon  the  order  until  approved  by 
the  Grand  Medical  Examiner  and  signed  by  the  Prerident  and 
Secretary  of  the  order.  The  plaintifi's  husband  made  appli- 
cation for  a  certificate.  He  was  initiated  into  the  local  foc^, 
to  which  he  paid  initiation  fees  and  dues ;  but,  through  the 
negligence  of  some  one,  the  application  was  not  forwarded  to 
the  Grand  Medical  Examiner  until  after  hb  death.  In  reach- 
ing the  result  that  there  was  no  contract  between  the  <ieccafcd 
and  the  corporation,  the  court  seems  to  have  been  somewhat 
influenced  by  the  view  that  the  deceased,  being  a  member, 
was  supposed  to  know  the  rules  of  the  order,  and  could, 
therefore,  have  been  under  no  misapprehension  as  to  the 
powers  of  the  lodge  as  agent  of  the  order:  Hmm^Hc^Onkry. 
I^ms^  50  Pte.  165. 

In  a  suit  by  a  mortgagee  of  part  interest  in  a  ship,  in  hb 
own  luune,  on  a  policy  ^  insurance  taken  out  by  the  ship's 

jimm  owners  upon  the  ship,  "as  well  in  thdr  own 
!fV"y"*    names  as  for  and  in  the  name  or  names  of  all  and 

9^^  every  other  person  or  persons  to  whom  the  same 
mmttnm    cfoth,  may  or  shall  appertain  in  part  or  in  air 

if  SM9  against,  imiir  mSa^  perils  of  the  sea  and  barratry 
by  master  and  mariners,  the  feet  that  the  captain  wilfully  cast 
the  ship  away  b  no  defence ;  and  the  feet  that  the  plaintiirs 
mortgagor  was  the  captain,  although  he  had  become  such 
through  the  act  of  the  plaintiAT,  does  not  alter  the  result  If 
the  captain  be  regarded  as  the  captain  of  the  phintiff,  the 
latter  can  recover  in  respect  to  a  loss  by  barratry  of  the  master. 
If  he  be  regarded  as  a  stranger  to  the  plaintiff;  the  latter  can 
recover  as  for  a  loss  by  a  peril  of  the  sea:  Smtffv.  itmammit 
^-.  [««97]  a  Q- BL  311. 
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The  District  Court  for  the  Kastern  District  uf  I'cnnsylvania. 
per  Butler,  j..  decided,  in  PMlips  v.  Tkt  Pdot,  82  Fed.  in. 
that  a  master  of  a  tuglx^t  is  justified  in  assuming 
that  a  member  of  his  crew  is  accustomed  to  all 
the  ordinary  duties  required  of  men  on  such 
if  OirtiM  vessels.  Therefore,  where  the  master  ordered  one 
of  the  crew  to  jump  ashore  to  attach  a  line,  and  the  person 
received  injuries  by  reason  of  bis  being  unaccustomed  to 
jumping,  the  master  is  not  liable  unless  he  had  knowledge  of 
the  man's  inability  to  do  the  act  complained  of. 

In  McDoHoU,  Adm'r,  v.  Nmfoik  &  W.  R.  Co,,  27  S.  E.  182. 

the  Supreme  Court  of  Virginia  decided  that  if  a  brakeman  is 

m^i^       aware,  on  entering  a  railroad's  employ,  that  he 

AMHwti  kf   will  be  obliged  to  couple  with  mis-matched  coup- 

ifapiii  II     jd^^  anil  continues  in  the  service,  and  frequently 

performs  that  task,  without  complaining  to  tlie  master,  he 

■assumes  such  risk.    The  peril  was  as  envious  to  him  as  to 

the  company. 

The  Su(>renie  Court  of  Tennessee,  in  an  interesting  case. 

recently  held  that  where  a  party  who  had  a   right  to  a 

^^^^-.^-    mechanic's  lien  takes,  as  collateral  for  a  portion 

Um.  waivOT,  of  his  claim,  mortgage  bonds  of  the   com|>any 

■■•'"■'  against  whom  the  lien  b  held,  this  act  is  presumed 
to  be  a  watve**  of  the  lien  /r»  tanio.  Such  presumption,  how- 
ever, may  be  rebutted  by  testimony  of  the  agreement  and 
understanding  of  the  parties  to  the  arrangement.  Mowexxr. 
where  the  party  who  is  entitled  to  the  lien  advises  the  com- 
pany to  execute  a  first  mortgage,  and  bonds  thereunder,  a 
portion  of  which  he  retains  as  collateral  for  his  debt,  and  the 
balance  of  which  he  encou'ages  and  aids  the  company  in  dts- 
posing  of  in  the  hope  of  getting  his  debt  paid  by  the  proceeds 
of  the  sale  of  such  bonds,  he  is  estopped  as  against  bona  fitie 
purchasers  of  the  first  mortgage  bonds  from  asserting  his  right 
of  lien.  There  was  nothing  in  the  case  to  show  that  the  pur- 
chasers took  the  bonds  relying  upon  thje  representation  of  the 
party  claiming  the  lien,  but  the  court  put  their  decision  «m  the 
broaki  ground  that  a  bond  cannot  be  a  first  mortgage  bond 
when  there  is  any  pr.'or  lien,  and  that,  therefore,  when  the  par- 
ties claiming  the  lien,  permitted  and  encouraged  the  issuance 
of  first  mortgage  bonds,  they  did  an  act  inconsistent  with  the 
idea  of  the  retention  of  the  lien. 

It  }m  submitted  that  this  decision  goes  too  fiir  and  that  the 
court  was  scarcely  warranted  in  finding  that  the  consent  and 
approval  of  the  party  entitled  to  the  lien,  to  the  issuance  of  a 
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first  mortgage,  was  an  authority  to  issue  a  first  lien.  A  fir^ 
mortgage  does  not  necessarily  import  a  first  lien :  Bristol, 
Ct^dscM  EUctrk,  EU.,  €•,  v.  Brisiol,  Be,  Cp,,  42  S.  W.  19. 

A  curious  contention  as  to  the  effect  of  a  mortgage  of  cor- 
porate property,  including  that  to  be  acquired  in  the  future, 
was  made  in  the  case  of  Santa  F<  EifctrU  Co.  v. 
•"^JST'     Hiichioek,  50  Pac.  (New  Mexico)  332.     It  was 
•c^aiffvi      urged  with  success  in  the  lower  court  that,  as  the 
pripirtjr      corporation  which   gave  this   mortgage  became 
merged  in  another  company,  the  property  of  the  latter  was  an 
accretion  of  the  old  company  so  as  to  fall  within  the  mort- 
gage.   This  position  was,  however,  not  adopted  by  the  Su* 
prvmc  Court. 

Tlie  sale  of  a  business  may  include  the  good 
*"*       will,  but  a  mortgage  of  all  the  assets  of  a  business 
does  not  cover  the  good-will.    So  held  in  SuriSt 
Fc  Electric  Co.  v.  Hitchcock,  50  Pac  (N.  M.)  32a. 

The  Supreme  Court  of  Ohio,  in  a  ver>'  interesting  caae  has 
recently  held  that  the  riparian  owner,  who  owned  to  the  middle 
of  a  navigable  stream,  and  who,  therefore,  had  the 
Ml!!«r     "«  <>f  ^^  "^^^  ^®  ^  «n»<*dle  of  such  stream  ix^ 
Kigku  af     not  an  exclusive  use,  but  that  his  rfehta  were 
^^^1^      subordinate  to  the  paramount  easement  of  naviga- 
tion by  the  public.    This  easement  of  naviczation 
includes  the  right  of  mooring  vessels  in  the  stream  to  rep***' 
the  same,  and  to  fit  and  put  in  machinery  after  laun*  hinff.  a***^ 
the  riparian  owner,  beyond  whose  shore  line  such  vessel^  ar« 
moored,   cannot,  in   the  absence  of  special  iniury   showo* 
recover  damages.    This  right,  however,  to  moor  vends  doc* 
not  extend  to  the  use  of  the  riparian  owner's  land  not  covered 
by  water,  and  therefore,  where  a  ship  builder  brings  his  cable* 
across  the  river  bank  and  fastens  them  on  the  land  of  a  ripa- 
rian proprietor,  and  insists  upon  a  right  to  cortinuc  such  use, 
an  injunction  will  be  granted  to  restrain  such  use,  akhougls 
no  injury  is  proved,  and  the  land  is  unimproved:  Mlack  v» 
Clcvtiand  Skipbmlding  Company^  47  N.  E.  582. 

The  Court  of  Appeal,  Queen's  Bench  Division,  has  held 
that  a  ri;;ht  of  owners  of  fishing  boats,  yachts,  and  other 
boat^,  to  erect  permanent  moorings  on  the  soil  of 
the  foreshore  of  a  tidal  or  navigable  stream,  for 
the  puqxMe  of  atUchini;  tJicir  vessels  thereto, 
could  be  supported  either  as  an  ordioary  incident 
navigation  over  such  water  or  on  the  ground  that  the  im- 
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mctnorial  U9»^  of  such  a  right  which  wait  found  «is  a  fact  by 
the  jury,  justified  the  presumption  of  a  legal  origin,  either  by 
grant  from  the  Crown  or  by  M>mc  sub^rquent  owner  of  the 
foreshore :  AiiorMiy  Central  v.   Wri^t,  [1897]  2  Q.  H.  318. 

According  \o  the  New  York  Supreme  Court  as  found  in 

their  decision  in  Jonas  v.  Ijong  Island  R,  Co.,  47  N.  Y.  Suppl. 

N«tfHpMic«.     149.  a  trial  court  in  not  bound  to  take  judicial 

«t»ppit  notkrc  that  a  »rain  am  be  brought  from  motion  to 
/"  JotI!*^    a  state   of  inertia  without  impact  or  **  jerk  **  of 

imM€ta»      MHne  degree.     Therefore,  where  the  plaintiff  fell 

'•■•**■  from  the  train  as  a  result  of  a  "jerk/*  in  bringing 
the  train  to  a  standstill,  he  is  not  entitled  to  recover, 
unless  some  evidence  is  offered  to  show  the  **  jerk  *'  was  av«)id- 
able  with  the  exercise  of  reasonable  care,  or  that  the  "  jerk  '* 
was  of  more  than  ordinary  violence. 


Where  one  firm  procures  an  order  for  another  and  before 

r^iBMiiiip.   ^^  goods  are  delivered  to  the  purchasers,  a  nicni- 

AsMMjr.      ber  of  the  former  firm  dies,  his  estate  is  not  rc- 

••■■•        sponsible  to  the  latter  firm  for  the  purchase  money 

collected  after  his  death:  Friend s.  Yohh^,  [1897]  2  Ch.  421. 

The  Circuit  Court  of  the  Northern  District  of  New  York 
has  hc^d  that  where  a  patentee  sleeps  on  his  rights  for  fourteen 
years  he  has  no  standing  to  sue  for  an  infringe- 
ment of  his  patent,  as  his  right  is  lost  by  his  own 
laches.  The  fact  that  the  co-owners  of  the  patent 
had  no  faith  in  its  validity,  and  declined  to  prosecute  suits  for 
infi'ingements,  is  no  excuse  for  or  justification  of  such  laches,  as 
the  plaintifT could  have  proceeded  alone  and  made  his  ca  owners 
defendants,  if  they  had  declined  to  join  as  plaintiffs :  Richard- 
$oH  V.  Osborne,  88  Fed.  95. 

The  Supreme  Court  of  Pennsylvania  has  considered  a 
number  of  questions  under  the  Act  of  May  12,  1887,  which 
effected  a  marked  change  in  procedure  in  this 
i*,f  state.  The  statute  provided,  inter  aUa,  tliat  the 
t«f  declaration  shall  consist  of  a  concise  statement  of 
the  plaintiff's  demand,  which  "shall  be  accompanied 
by  copies  of  all  notes,  contracts,  book  entries 
•  .  .  upon  which  plaintiff's  claim  is  founded.'*  In  a  recent 
appeal  the  record  showed  that  an  action  of  assumpsit  was 
brought  to  recover  from  the  defendant,  as  a  guarantor,  an 
amount  alleged  to  be  due  by  a  principal  debtor  for  goods  sold 
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and  delivered  to  Irnn  by  the  plaintiflf.    A  copy  of  an  undated 
contract  or  undertaking,  signied  and  sealed  by  the  defendant, 
was  annexed  to  the  plaintift*s  statement.    Accompanying  tb** 
was  what  purported  to  be  a  copy  of  the  paper,  on  whidi  the 
defendant's  undertaking  was  endorsed.    This  last  copy,  how- 
ever, was  a  blank  form  of  order  for  bicycles,  addressed  to  ^s^ 
plaintiflr,  containing  blank  spaces,  e\'idently  intended  to  be  v^^ 
in  specifying  the  kind;  quantity,  values,  etc.,  of  the  goods  *^ 
be  ordered.    The  only  written  words  which  the  <Mder  co<s* 
tained  were  the  signature  of  the  person  giving  the  order  aS*^ 
the  words  **  quantity  and  specifications  already  sent  in.**         _ 
Chief  Justice  Sterrett,  in  his  opinion,  cited  Bynu  v.  H^J^ 
dem,    124  P^  170  (1S89),  and  Bmnk  v.  ElHs.   i6t   P^  ^^^ 
(1894).     He  quoted  from  the  btter:  '*To  entitle  plamBtT  5^ 
judgment  for  want  of  a  sufficient  affidavit  of  defence*^  *^^ 
statement  of  his  demand  must  be  self-sustaining — that  ^^|^ 
say,  it  must  set  forth,  in  clear  and  coiictse  terms,  a  g^^^ 
cause  of  action— by  which  is  meant  such  averments  o^      tM 
as,  if  not  controverted,  would  entitle  him  to  a  verdict  fo>^  ^^ 
amount  uf  his  claim     ...     All  the  essential  tngredienC^  ^_ 
a  complete  cause  of  action  must  affirmatively  appear  sO^^^P^ 
statement  and  exhibiu  which  are  made  part  thereof.*'      '^J^ 
Chief  Justice  further  saki,  referring  to  the  provision  of  »*|^ 
statute  above  recited:   "Thb  is  not  merely  directory-^'^^^^ 
absolutely  unperative;  and  if  the  copy  of  the   written       ^ 
printed  contract  on  which  the  action  is  founded,  or  any  ^^^^ 
thereof,  does  not  accompany  the  statement,  and  its  ab^^^^^ 
is  not  satis&ctorily  accounted  for,  the  omission  cantuv^     |,^ 
supplied  by  averments  of  the  contents  or  substance  o''  ILr^ 
missing  paper.    Without  the  defendant's  consent  such  ^Ji^y 
ments  cannot  be  accepted  as  the  kgal  equhralent  of  the  '  ^^z^r* 
or  *  copies'  required  by  the  Act,  except  in  the  case  of  p^lP^^ 
shown  to  have  been  lost  or  destroyed.'*     It  was  hdd  thaC  ^^ 
sutenient  was  incomplete  and  insufficient,  and  defendant  '^^S 
not  bound  to  answer  it:  Acme  Mfg,  Co,  v.  Rttd^  181  Fa.    ^ 

(««97).  ^  l^ 

In  connection  with  the  foregoing  case  we  may  notice  ^''^^^y^ 

the  Sute  of  New  York.  The  Supreme  Court,  Appdiate   ^^ 

toiawciti    vision.  Third  Department,  in  a  /ir  ewrUun  op^^'^g^ 

•<■*■■■■<     on  October  1,   1897,  decided  that  the  fotlo^>^^^^ 

statement  was  insufficient  to  meet  the  requiremenU  of  S^^^Ltv^ 

1374  of  the  Code  of  Civil  Procedure,  under  doctrines  ei^^^ 

lished  in  Wood  v.  Mru€Mt,  1 1 7  N.  Y.  439 :  ^^f^ 

**  This  confession  of  judgment  is  for  a  debt  and  liability  J«^^^# 

due  to  the  said  pkintiflT.  arising  upon  the  following  la^  ^^n^^ 
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bdng  for  a  balance  due  for  goods,  wares,  and  merchandise 
•old  and  delivered  to  me,  Fred.  C.  Greene,  by  the  plaintiflf. 
William  W.  HIackmer,  and  remaining  unpaid  and  unreceived." 
The  above  section  of  the  Code  provides  that  the  statement 
"  must  state  concisely  the  facts  out  of  which  the  debt  arose, 
and  must  show  that  the  sum  confessed  therefor  is  justly  due, 
etc." :  Blmckmur  v.  Greene,  47  N.  Y.  Sup^l.  1 13. 


A  provision  in  a  note  promising  to  pay,  in  addition  to  the 
Ptnmimwf    principal  sum,  "the  further  sum  often  per  cent,  upon 

"2J*  amount  found  due"  in  case  suit  was  brought  on 
Pay  AMOT^    tbc  note*  does  not  render  the  note  non-negotiable : 

Mjr*tPM     Salisbiay  v.  Stewart,  49  Pac.  (Uuh)  777. 

Probably  in  accord  with  the  weight  of  authori^ :  See  Sperry 
v.  Harr,  32  la.  184  (1S71),  accord;  and  Woods  v.  North,  84 
F^.  407  (1877),  coaira. 

A  note,  payable  to  the  maker's  order,  had  on  the  back  of  it 
the  following:  '*  Fay  to  the  order  of  ,  to  whom  we 

guarantee  payment,  etc."  Names  of  the  payee 
were  signed  below  the  guarantee,  f/e/d,  an  in- 
dorsement: B/crt  V.  BMtU'Brue  Ims,,  50  Pac. 
(Col.)  368.  The  maker  and  the  payee  being  the  same,  the 
guarantee  was  meaningless  and  could  be  stricken  out  The 
general  rule  is  that  a  guarantee  by  a  payee  or  any  sub- 
sequent party  to  a  bill  or  note  will  not  operate  as  an  endorse- 
ment thereof.  See  BeUkerv.  Switk,  7  Cushing,  224  (1851), 
and  note  thereto  in  Ames*  Cases  on  Bills  and  Notes,  Vol.  I., 
p.  225. 

Where  a  creditor  accepts  his  debtor's  note  in  payment,  on 
the  strength  of  an  indorsement  made  for  that  purpose,  his 
relinquishment  of  his  right  to  proceed  against  the 
maker,  upon  the  pre-existing  debt,  furnishes  a  con- 
sideration as  against  the  indorser,  though  the  note 
is  payable  on  demand:  Ketfy  v.  TketMS,  47  N.  Y.  Suppl.  14$ 
(Supreme  Court).  The  debtor's  note  being  taken  in  payment 
and  not  as  security  for  the  debt,  the  creditor  becomes  a  pur- 
chaser for  value:  Browa  v.  Leavitt.  31  N.  Y.  113  (1865). 
The  rule  is  otherwise  in  New  York,  if  the  note  is  taken  as 
security  for  the  debt :  Bay  v.  Coddimftoa,  5  Johnson's  Ch. 
Rep.  54  (i«2i).  

An  actkm  for  money  had  and  reoehred  cannot  be  maintained 
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by  a  corporation  to  recover  a  sum  received  by  a  former  diiector 
as  a  bribe  for  resigning  h»  office  and  procuring 

G^Snef,     control  of  the  corporation  to  be  turned  over  to  the 

MMMjr  iia4    purchaser  for  corrupt  purposes. 
Mtf  RMMir<«       jj^  ^jjiy  remedy  of  a  corporation  in  such  a  case 
is  an  action  to  recover  damages  for  the  fraud  practised  upon  it 
by  the  director :  McChart  v.  Law^  47  N.  Y.  Suppi.  (Supreme 
Court)  84. 

IndcbUahu  assumpsit  can  only  be  elected  as  a  remedy  for 
thojte  tort^  in  the  commission  of  which  the  tort-feasor  has 
enriched  himself  at  the  expense  of  the  plaintiff*  by  taking  or 
using  the  plaintifTs  property :  See  PkUHps  v.  HatHfrtty,  24  Ch. 
Div.  439  (1883). 

**  Money  had  and  received/*  will  lie  against  mortgagee  who 
has  received  more  money  in  payment  of  mortgage  than  the 
mortgage  actually  called  for.  The  mortgagor 
may  have  this  action,  even  though  he  has  also  an 
action  against  his  agent,  who  fraudulently  so  paid 
the  over  amount :  Trwatuk  v.  Cbamey,  47  N.  Y.  SuppL  (Su- 
preme Court)  541. 

This  is  an  ordinary  example  of  the  quasi-contractual  right 
to  recover  money  paid  under  mistake.  See  Keener  on  Quasi- 
Contracts,  Chap.  II. 

In  ^^iier  v.  Roberts,  47  N.  £.  58s,  the  plaintiff  conveyed 
his  farm  to  a  third  person,  for  the  benefit  of  defendant,  in  con- 
sideration of  defendant's  oral  promise  to  convey 
"MMt'to*    ^  ^■"1  another  £irm.     The  defendant  refosing  to 
CMitract.     convey,  the  plaintiff  was  permitted  to  recover  to 
•?*"|*  •*     the  extent  of  the  benefit  conferred  upon  the  de- 
fendant, even  though  the  defendant's  promise  was 
non-cnfordble  by  reason  of  the  Statute  of  Frauds,  and,  further- 
more, that  even  though  the  plaintiff  had  received,  prior  to  the 
breach,  from  the  defendant  certain  articles  of  personal  prop- 
erty as  part  of  the  consideration  for  hu  conveyance,  for  though 
he  must  account  for  their  value,  yet  he  was  not  bound  to  re- 
turn the  same  before  bringing  suit,  as  the  plaintifT  had  not 
rescinded  the  contract. 

The  duty  of  a  defendant  under  a  contract  non-enfordble  by 
reason  of  the  Sutute  of  Frauds  is  to  make  restitution  of  the 
benefits  received  by  the  plaintifTs  performance :  See  Dcwiu^ 
V.  AfcKiutuy,  124  Mass.  478  (1878),  for  the  principles  appli- 
cable to  this  doctrine. 

Where  a  county,  liable  for  expenses,  has  paid  expenses, 
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for  a  part  of  which  by  special  act  a  separate  court  house  dis- 
trict was  liable,  the  payment  is  not  voluntary,  and 
_^^  can  be  recovered  from  the  court  hou5e  district: 
Campbell  County  v.  Cotnntissiom'rs  tf  Court  House 
District^  42  S.W.  (Ky.)  111.  This  is  an  example  of  the  rule  that 
where  a  plaintiff  pays  the  claim  of  a  third  person  existing 
against  both  the  plaintiff  and  the  defendant,  but  which  should 
be  paid  by  the  defendant,  the  plaintiff  may  recover  the  same 
from  the  defendant  a:*  money  paid  to  the  defendant's  use: 
BrcwH  V.  Hodgson^  4  Taunton,  1 89  ( 1 8 1 1 ). 

.  Plaintiff's  son  -was  killed  while  acting;  as  brakeman  on  de- 
fendant's train,  by  betn<;  struck  by  a  derrick  which  had  been 
erected  over  the  track  by  defendant,  and  of  whose 
existence  decedent  was  aware.  Defendant  con- 
tended that  **  it  is  not  negligence  in  a  railroad 
compahy  to  construct  or  permit  to  be  constructed  overhead 
hanging  bridges,  etc,  over  its  tracks  so  low  as  not  to  permit 
a  brakeman  to  stand  upright  on  the  top  of  a  box  car.  Lower 
court  took  this  view  and  held  complaint  insufYident ;  but  the 
Supreme  Court  in  sending  the  case  back  to  the  jury,  declared, 
**  it  is  rare  that  abstract  principles  of  law  are  so  fixed  and 
absolute  as  not  to  be  modified  or  controlled  by  the  special 
&cts  of  the  case  to  which  they  are  sought  to  be  applied :  ** 
Cusmam  &  Caffery  Cent,  Rcfimty  v.  Raibroad  Co,^  22  So.  (I^.) 
742-  

Though  an  altogether  unprofitable  decision  to  the  general 
■msIvot**    practitioner.  First  Natioual  Bamk  <f  Canton  v. 
Pto— rt      Washbum,  47  N.  Y.  Suppl.   117,  b  of  value  as 
"^"g      a  reminder  that  a   receiver  who    unnecessarily 
opposes  an  honest  claim  may  make  himself  per- 
sonally liabk  for  the  resulting  costs. 


The  Supreme  Court  of  Oklahoma  has  decided  that  when, 

^,^j^-^,-      under  the  rules  and  discipline  of  a  religious  organ- 

ticiiiiM.     ization,  a  "  call  '*  to  the  pastorate  of  a  church  owing 

*J[2JJJ*J'    allegiance  to  such   organization,  is  not  effective 

until  formally  sanctioned  by  the  presbytery  thereof, 

such  call  not  so  sanctioned  creates  no  civil  contract :  First 

i^rafykriam  Ckarck  4>f  Perry  v.  Afyers,  50  Piac.  70. 


Where  goods  are  shipped  C.  O.  D^  and  the  consignee  re- 
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fused  to  accept  them,  but  alter  a  lapse  of  ten  months,  during 

^^        which  time  no  agreement  was  reached,  the  oon- 

p^i^j      signor  agrees  to  accept  the  oonsignee's  note  for 

Miiiu      the  goods  and  to ''arrange  to  turn  the  goods 

*^  ^^*      over,**  the  consignee  is  not  liable  on  the  note,  or 

for  the  value  of  the  goods,  be  having  fiuled  to  receive  them 

through  the  fiuilt  of  the  carrier  in  whose  custody  the  goods 

were:  CtU  v.  Rmmkm  (Court  of  Chancery  Appeals  of  Tca- 

e),4a&W.7a. 


The  struiding  of  the  *<  St  F^ul "  on  the  New  JerMy  coast 
on  the  24th  of  January,  1896,  excited  a  great  deal  of  interest 
throughout  the  country,  amd  the  successfiil  man- 
'  ner  m  which  the  passengers,  mails  and  cargo  were 
removed,  and  finally  the  vessel  itsdf  extricated  from  its  pre> 
dicamcnt  but  a  few  days  before  some  violent  storms,  b  prob- 
ably well  remembered.  Considering  that  the  vessd  was  valued 
at  over  two  million  dollars,  and  the  carigo,  omsisting  largely 
of  specie,  at  neariy  that  amount,  and  that  pretty  much  the 
whole  wrecking  force  of  the  eastern  coast  was  engaged  m  the 
work,  the  decree  of  St6o,ooo  for  the  salvage  services  seems 
quite  moderate.  This  case  applies  the  wdl-reoogniaed  prin- 
ciple that  the  community  of  interest  between  the  vessel  and 
her  caigo  ceases  upon  the  unloading  of  the  latter,  and,  as  that 
was  accomplished  at  the  end  of  the  first  four  of  the  eleven 
da>*s  required  for  the  entire  task,  the  cargo  was  charged  with 
a  little  less  than  two-elevenths  of  the  whole  award :  Vu  SL 
P^i.  83  Fed.  104.    (Dist.  Ct.  S.  D.  of  N.  Y.) 


The  Supreme  Judicial  Court  of  Maine  has  ktely  ruled  on 
an  important  and,  indeed,  fundamental  question  of  law  which 
seems  never  before  to  have  been  adjudicated,  viz.. 
the  time  in  which  a  search  warrant  must  be  exe- 
cuted when  no  time  is  fixed  by  the  terms  of  die 
warrant  itself.  The  court  in  the  case  in  which 
the  questMMi  arose  decided  that  the  warrant  (which  authorised 
a  seaipch  for  intoxicating  Hquors),  in  the  absence  of  reasons  for 
the  delay,  became  fimOKS  tgkm  afbr  a  reasonable  time ;  that 
what  was  a  reasonable  time  was  a  question  for  the  oooit;  and 
that  three  days  having  elapsed  m  this  case  the  warrant  oould 
not  be  kwfully  execmed:  SMr  v.  Cuikne^  3$  AtL  368. 


Where  there  Is  a  running  aooount  between  two  parties,  ecr- 
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tain  items  of  which  are  barred  by  the  Statute  of  Limitations, 
.^     a  payment  of  a  portion  of  the  amount  due,  unap- 

UMMiittaM.  propriated  b\'  the  debtor  to  the  items  barred,  will 
AckMwto^f.  not  toll  the  statute  as  to  those  items.    But  it  may, 

■ratifDckt  ^yjjij  ij^g  other  ctrcumsunces  of  the  case,  be  evi- 
dence of  the  intention  of  the  debtor  in  making  the  payment. 
Thus  where,  apart  from  the  statute-barred  items,  the  amount 
due  at  the  time  of  payment  is  less  than  the  amount  of  that 
payment:  where  the  payment  is  .stated  to  be  "  on  account," 
and  made  expressly  with  reference  to  a  statement  of  account 
including  the  .statute-barred  items,  the  court  will  treat  it  as  an 
acknowledgment  of  an  account  on  which  a  balance  greater 
than  the  amount  paid  will  be  due ;  and  will  imply  a  promise 
to  pay  that  balance :  Friends.  Yo^ng^  \}^9l\  ^  C^.  421. 

The  Supreme  Court  of  Errors  of  Connecticut  has  decided 

that,  under  a  statute  forbidding  the  construction  and  exten- 

Mran.       ^<>n  ^  street  railways  except  on  a  finding  by  the 

^titmmfu     court  that  public  convenience  and  necessity  re- 

^uwmT    quire  such  construction  or  extension,  the  appli- 

toCMwinKt   cants*  financial  ability  to  build  such  railway  is  a 

circumstance  to  be  considered.     In  re  Sfuiton  Street  Rm/wajr 

Gf,,  38  AlL  362.  

The  rule  that  equality  b  cquit}*,  usually  determines  the 
liability  of  sureties  inter  u;  but  where,  as  in  Pi/e  v.  McCoy ^ 
41  S.  W.  (Tenn.)  1052,  the  guardian's  default  is 
occasioned  by  his  pa>'ing  his  personal  debt  to  one 
of  the  sureties  out  of  his  ward's  estate,  the  inno- 
cent surety,  if  compelled  to  make  good  the  guardian's  de- 
&ult,  can  recover  the  whole  amount  from  his  co-surety,  who 
caused  and  received  the  benefit  of  that  default. 


It  has  been  decided  by  the  Supreme  Court  of  Nevada  that 
the  net  earnings  of  a  railroad,  forming  the  basis  of  valuation 
for  taxation,  are  determined  by  deducting  the 
necessary  expenses,  under  reasonably  economical 
^^  and  prudent  management,  from  the  gross  earnings 
under  siniilar  management ;'  and  that  a  reduction 
of  $13,839  m  the  pay  roll  of  a  railroad  during  1896,  coupled 
with  proof  that  no  more  officers  and  employes  were  necessarily 
requhied  in  1895  than  in  1896,  will  justify  a  jury  in  finding 
that  the  actual  expenses  during  1895  could  have  been  reason- 
ably reduced  ^13339 :  SteUe  v.  Vhrginia  6r  T,  R.  Co.,  49  Pte. 
W5. 
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A  will  provided  that  the  testator's  daughter  nhould  be  en- 
titled  to  receive  a  certain  share  of  the  income  of  a  re^duary 
^if^        trust  estate  on  condition  that  she  should  remain 
Uity.      on  the  continent  of  Europe  during  the  lifetime  of 
_yj^  _     her  husband  (who  resided  in  New  York),  unless 
absolutely  divorced  from  him.    The  New  York- 
Supreme  Court  in   interpreting  this   provision   declined  to 
recogniir  the  validity  of  the  superadded  condition  and  affirmed 
the  well  settled  rule  that  a  condition  attached  to  a  legacy 
which  tends  to  separate  husband  and  wife,  and  to  compel 
them  to  live  apart,  is  void,  as  opposed  to  public  policy :  Cnr/'«r 
V.  fM/v,  47  N-  Y.  Suppl.  6i. 

The  Court  of  Chancery  in  England,  /m  re  Gr$om,  [18971 

2  Ch.  407,  has  recently  been  called  upon  to  interpret  a  will 

containing  a  bequest  by  a  testator  of  £4/000  to  his  trustees 

WML        **'"  ''^"*^  ^^^  *^  ^^  children  of  W.  in  equal 

■nmuaCftftt  ■kaccs  as  tenants  in  common,  to  be  paid  to  them 

MMaUM    on  respectively  attaining  the  age  of  twenty-one 

t»  njMiir    years,  or  marrying  under  that  age."    At  the  time 

the  bequest  was  made  W.  had  four  children  living.    It  waa 

held,  following  Lee  v.  Aur,  4  Hare,  349  (1849),  that  the  four 

children  were  entitled  to  take  equally,  the  word  **  two  **  bcins 

rejected  upon  the  presumption  of  mistake. 

It  is  well  to  note,  however,  that  the  rule  may  be  ovcrthrovm 
when  there  are  drcumstanoes  from  which  inferences  can  be 
drawn  as  to  the  particular  children  intended  to  be  benefited, 
as  was    the  case  in  Newmam  v.  Piaxyt  4    Ch.  Div.  4* 
(1876):  and  also  that  the  rule  is  not  extended  to  a  bequest  tc> 
an  individual  or  the  children  of  an  individual  when  tbcft  tj 
more  than  one  in  existence  answering  to  the  descr^)tioa  of  the 
indivklual.  such  bequest  being  void  for  uncertainty,  ••  was 
held  in  /«  /v  Stepemmm^  C'^/j*  >  Ch.  75I 
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TrUDCBAW    C'OSfPAlllB^;      LlMfTATIO?!    OT    LlABtUTY    BT    COV- 

TBACT.  In  B  Kocnt  caie  decided  bjr  the  Sopfane  Omrt  of 
KcBCadcjr,  WlesUrm  Umi^n  Tel,  O.  ▼.  Euhmmk^  56  U  IL  A.  711 
(Fcbi.,  1S97),  it  wm  held  that  b  contnct  hmitatioB  of  axty  dBjs, 
withta  which  b  cbhB  OMot  be  pmmted  io  writing,  for  iliwiiyi  oa 
accowrt  of  the  detedt  of  b  tekgnph  oompoay  in  icspcct  to  the 

tlBBBBMHioO  of  B  wtmi^/t^  k  ■BreBMNHlble  BOd  c 

poGcjr ;  aad  thBt  if  aot  bo  attenfic  to  vBfy  the  MBtate  of  ] 
tioi,  it  woaldf  ifeofowed,  have  that  eflcct. 

The  coofft  dted  bo  authorities  ts  mppoft  of  it» 
BHSf  CBBEB  Bae  isood  IB  the  books  to  which  it  hBs  h 
«Bt  iWb  Haw  iVneBot  hM  the  dfact  or  B  siBtBte  of  1 

B  liByliBiBB  of  ItabOitj.     la  Wesiem  Umm  TrL  C0.  t.  Ut^pna, 

at   ftc    (H   M.)   359  (1M9),  the  coon  was  of  *e 

HMt  it  wobU  iatfodaoe  iaio  tlK  local  jariipnideace  of  ewryi 

B  ipecies  of  priiiH  statnte  c4  hoiitatioB  or  bob-<  ' 

Bwoid  Ike  piitcfat  the  stale  ia  the  matter  oT  the  thae  ia  whick 
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■ctiOM,  both  in  tort  and  contract*  ihould  be  brooght.  In  nppoit 
of  thii  view,  tee  Wetiem  Umem  TtL  O,  v.  C^M,  47  Ark.  344 
(iSM);  iyesterm  i/mM  Tei.  Cf.  ^.MfKiHem^  114  Ind.  511 
(1887);  IVtsttrm  Union  TtL  Cf,  v.  IVay,  %i  Ala.  542  (1887); 
alxo,  Sonlkem  Excess  C0.  v.  Caf^nm^  44  Abu  loi  (1870),  in 
vhich  a  mnilar  limitation  was  held  to  be  unreasonable  and  void, 
as  tending  to  fraud.  In  Johnson  v.  Western  i/n^n  TtL  C0.9  33 
Fed.  (C.  C.  S.  I).  Ga.),  36a  (1887},  the  stipulation  vas 
consideiul  unreasonable,  since  its  effect  would  be  to  preclude  from 
the  right  of  action  the  petson  to  whom  a  prepaid  telq^ram  is 
direct^  and  to  whom  it  has  never  been  delivered,  no  matter  how 
groKS  the  negligence  of  the  company  may  be.  The  same  conchi* 
sion  is  reached  in  Hihhnrd  v.  Wesiem  Union  Tel.  Co.,  33  Wis. 
558  (1873);  IVesiem  Union  Tei.  Co.  v.  Griswoid,  37  Ohio,  301 
( 18X1 )  ;  Wesiem  Union  Tel.  Co  v.  CooHdge^  86  Ga.  104  (1890)  ; 
and  Bnmm^.  Posini  Tei.  Co..  it  U  R.  A.  (N.  C.)  648  (189a). 

In  a  disMcnting  opinion,  in  Kirfy  v.  IVestem  Union  Tei.  Co..  30 
I..  R.  A.  (4  South  Dakota,  105,  436),  61  a  (1893),  Kellam,  J.,  saji 
that,  admitting  the  reasonableness  of  the  stipulation,  it  is,  neverthe- 
ItfKK.  refvugnant  to  public  policy,  since  it  allows  the  telegraph  company 
to  re«|uiro  a  party  to  assent  to  such  an  agreement  before  it  win 
undertake  to  perform  its  legal  duty.  'I*he  majority,  however,  held 
that  the  effect  of  the  stipuktion  is  not  to  create  a  new  statute  of  limi- 
ution,  since  the  action,  after  notice  of  chiim  aerved,  may  be  bRwq^t 
any  time  within  the  period  prescribed  by  law ;  and  that  the  icgnlatioo 
is  reasonable  (since  the  difficulty  of  aacertalning  focts  increases  with 
the  hipsse  of  time),  and  is,  therefore,  not  an  attempt  to  limit  the 
company's  common  law  or  statutory  liability.  In  IVesiem  Union 
T'f.  Co.  V.  iMnj^kertv.  54  Ark.  aai  (1891),  it  was  decided  that 
s*ich  a  stipubtion  was  one  against  the  dehy  or  neglect  of  plaintiir 
in  presenting  his  claim,  and  not  unreasonable. 

Sixty  days  have  been  held  to  be  a  reasonable  time  in  IVesierm 
Union  Tei.  Co,  ^.  Jones.  95  Ind.  135  (1884);  EiUs  ▼.  Amenenm 
Tei,  Co..  95  MasB.  aa6  (1866);  Breeu  v.  U.  S.  Tei.  Co..  43 
.N.  Y.  13a  ( 1873) ;  Soniium  Express  Co.  ▼.  Cnidweil.  si  Howard, 
264  ( 1874)  ;  \Vo9^.  Western  Union  Tei.  Co..  62  Ri.  83  (1869)  ; 
YoHnt:s.  Western  Union  Tei.  Co..  65  N.  Y.  165  (1875) ;  Wesiem 
Union  Tet.  Co.  v.  Raines.  63  Tex.  27  (1885);  and  S^nre^. 
Western  Union  Tei.  Co.,^  Kfass.  S32  (1867).  The  Supreme 
(*oiirt  of  Mississippi,  in  Sontkern  Expreu  Co.  v.  Hnnnitntt.  54 
Miss.  566  (1877),  decided  that  a  printed  stipulation  at  the  bottom 
of  an  express  receipt  for  a  package,  that  the  company  shall  not  be 


liable  for  any  loss  unlem  a  written  chum  shall  be  made  at  the  ship- 
ping office  within  thirty  days,  is  valid.  The  usasm  period  was  hdd 
to  be  a  reasonable  time  in  Western  Union  Tki.  Co.  ▼.  DnrfieU^  11 
^^*  335  (18M)  ;  Wesiem  Union  Tel  Co.  ▼.  OMenon.  79  Tex. 
65  O890);  £>/«▼.  Western  Union  Tei.  Co..  33  Minn.  aaS 
O885);  Mnssengnie  v.  Western  Union  Tei.  Gr.,  17  Ma  8$? 
(1885);  and  Bensley  v.  Western  Umom  Tti.  Gr.,  39  Fed. 
(C.  C.  W.  D.  Tex.),  i8i  (1889). 
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Afcnoji  Sale — Vaudity — EMnx>YMENT  of  "  PtTrEiis/*  Id 
Br^man  v.  M<CUmaktm^  46  N.  Y.  Suppl.  945  (Supreme  Ct.,  Aug.  4, 
1897)  (See  Progmsof  Law,  36  Am.  L.  Rec:.  &  Rev.  N.  S.  175 
(>^.  1897)),  it  was  decided  that  where  the  owner  of  a  property 
puts  it  up  at  auction,  and  secretly  employs  ''puflfen  *'  to  bid  in  his 
liehalf.  a  bidder  at  such  sale  to  whom  the  property  is  struck  olT,  can 
dixaffirm  his  contract. 

In  England  there  were  formerly  two  distinct  lines  of  cases  on  this 
f|Ucstion.  The  common  law  courts  followed  the  rule  first  laid  down 
by  Lord  Mansfield  in  BaxtPtil  v.  Cknsii<^  Cowp.  395  (1776), 
where  it  was  held  that  the  employment  of  a  "  pufler  "  at  an  auction 
sale,  rendered  the  sale  void.  The  Court  of  Chancery,  however, 
held  that  the  hiring  of  a  "  pofTer  "  was  not  a  fraud  and  would  not 
vitiate  the  sale:  ^iioify  v.  Parsons^  3  Ves.  Jr.  625,  note  1  (1797). 
Later  the  same  court  modified  this  rule  by  drawing  a  distinction 
between  **  puffing  "  in  order  to  raise  the  price  and  "  puffing  '*  to 
protect  the  interests  of  the  vendor.  The  former  was  held  illegiti- 
mate while  the  latter  was  allowable :  Smith  V.  Oark^  is  Ves.  Jr. 
477  (1806)  ;  Flinis,  llWtfiit,  9  Hare,  618  (1851). 

This  conflict  of  opinion  in  England  was  ended  in  1867  by  an 
Act  of  Fkrliament,  which  declared  "  Whenever  a  sale  by  auction  of 
land  would  be  invalid  at  law  by  reason  of  the  emplo}'ment  of  a 
'  puffer,*  the  same  shall  be  deemed  invalid  in  e(]uity  as  well  as  at 
law.'*  So  the  law  of  England  is  now  in  accordance  with  the  decision 
handed  down  in  Baxweil  v.  Christie  {supra).  The  Supreme  Court 
of  the  United  Sutes  follows  the  same  rule :  Vtaue  ▼.  IVitiiams,  8 
How.  134  (1850). 

In  Pennsylvania  the  courts  at  fint  adopted  the  English  Chancery 
rule,  as  modified  in  the  later  cases,  and  held  that  the  employment 
of  a  "pufler  *'  did  not  invalidate  a  sale  if  it  was  done  solely  to 
pre%'ent  a  sacrifice  of  the  property :  Stee/t  v.  EUmaktr,  1 1  S.  &  R. 
86  (1824).  This  case  was  subsequently  overruled  and  it  is  now 
held  that  the  employment  of  e^-en  one  *' puffer"  is  sufficient  to 
avoid  the  sale:  Pemtiach*s  A/>peat,  14  Fi.  446  (1850);  Stamts  r. 
Share,  16  Ru  soo  (1851)  ;   yerhesr.  IVUsom,  81  Fk.  9  (1870). 

Search  Warrant  ;  Ministerial  Officers.  State  v.  Guthrie, 
38  Atl.  368  (Me.,  June  16,  1897).  The  facts  of  this  case  are 
stated  in  the  *'  Progress  of  the  Law "  of  this  issue ;  the  precise 
point  decided  appears  never  to  have  been  ruled  upon  previously 
and  deserves  further  considention.  The  point  is,  that  a  warrant 
to  search  for  intoxicating  liquors  is  void  at  the  end  of  a  reasonable 
time  after  it  is  given  to  the  proper  officer  for  execution  (in  this 
case,  three  days),  and  Uie  officer's  authority  thereunder  expires ; 
what  is  such  reasonable  time  being  a  question  of  law  which  depends 
upon  the  circumstaaoes  of  each  case.  The  court  declares  that  it  is 
a  general  principle  of  our  law  that «« Ministerial  oflkeis  aasumtag 
to  cxficuie  a  statate  or  proocas  upon  the  property  or  person  of  a 
€iti«n  shall  oecute  it  praosptly,  fully  and  predaely ; ''  and  that. 
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imder  the  iUiiie  Scitiite»  pronptly  means  immediately  or  vitluik 
Rich  time  at  te  oowt  deems  reasonable  uixler  the  ciicomBtanoo. 

It  would  seem  thai  this  conclaioB  riioixld  be  reached  iodepea- 
dently  of  the  interpretatioii  of  any  statute,  from  the  ministerial 
chaiacter  of  the  ofliccr  executing  a  aeaich-wanant.  A  ministerial 
ofliccr  has  no  diaciedon  aa  to  performance  of  the  acts  pertaining  to 
his  office:  Pmmifgtm  ▼.  StreigMi^  54  Ind.  376  (1S76) ;  SmOvtm 
V.  SkitHkiimt  63  Cal.  S51  (1M3);  19  Amer.  U  Ea%.  Enqrdo. 
Lav  392.  Having  no  such  discietioo  he  should  peilbnn  the  acts 
required  of  him  by  Uw,  within  a  reasonable  time  aa  coasUued  by 
a  court ;  otherwise  he  might  wait  indefinitely,  and  thua  practically 
tkts'tt  not  to  act.  This  principle  has  been  applied  to  ministerial 
act^  other  than  the  execution  of  a  search-wanmnt,  aa  follows: 
Sheriffs  and  constables  must  execute  pnwem  within  a  reasonable 
time,  under  the  circumstances:  ZiWiiay*/  Exrs.  ▼.  ArmfieU^  3 
Hawk's  (N.  C).  S48  (1825) ;  KiUrUge  ▼.  Betttmn,  7  N.  H.  399 
(1S35);  Ifaiteiir,  Lee^  3  Ahu  s8  (1841)  ;  Dtektrr,  Brmdley^  15 
Conn.  46  (184a);  IVkiimiy  t.  ButteffiU^  13  (!al.  335  (1859); 
Hemm  v.  P^rktr^  7  Jones  (N.  C),  150  (1859);  Ck^man  ▼. 
n^mAmfx*,  17  Cal.  87  (i860)  ;  PkiU^s  v.  B0fHM,  3  Buah  (Ky.), 
a44*(i867)  ;  FremJtmsUin  y.  M^Nitr,  81  IlL  so8  (1876)  ;  F^rmck 
V.  A>iwA  64  Ga.  749  (1880);  Eim^e  v.  Hiii,  51  Wis.  365  (1881); 
SMe  V.  Liit$i4l^  8a  Mo.  a6o  (1884) ;  CWmjv  ▼.  ShM^  95  Tcnn. 
424  (1895);  Gmiitrmam  v.  Skarny^  48  N.  W.  780  (Minn.) 
( 1891).  A  tax-collector  must  pay  to  the  proper  officer  the  money 
he  collects,  within  a  reasonable  time ;  JmstUts  ▼.  Femimtn^  Oixe 
(N.  ].)•  a4»  (1794)  ;  CMemnt^y.  Bin/sm//,  4  Wend.  (N.  Y.)  45S 
(1830)  ;  Shendam  v.  Ki«  Wimkie,  43  N.  J.  U  IS5  (1881).  Aa 
officer  charged  with  the  repair  of  highwajs  must  make  repairs  within 
a  reasonable  time :  Adtii  v.  Brtufy^  4  Hill,  (N.  Y.)  630  (1843) ; 
It^tTtry,  BarkkPff^  4^li.  Y.  113(1870).  A  sheriff  mart  set  out  a 
dcl)tor*s  exemption  :  litiufy  v.  Sheriff  50  Mich.  355  (1883)  ;  snd 
remove  property  levied  upon:  D^s  ▼.  5Sfii«#,  lao  Masi.  aa8 
(1876);  IViiimms  V.  PmMU,  tot  Mass.  467  (1869);  within  a 
reasonable  time.  And  it  seems  logical,  aa  well  aa  neocaaary  to  the 
protection  of  the  citisen,  to  apply  the  mme  principle  to  the  "  sharp 
and  henvy  police  weapon,'*  the  search-warrant 


NsGornAaLS  iNSTRUMurrs ;  Liabiuty  or  Mauh;  Feaud. 
The  City  Court  of  New  York,  in  General  Term,  has  decided  dutt  a 
|)arty  who  is  induced  to  sign  a  ptomiaaoiy  note  by  fraud  or  decep- 
tion practiced  upon  him  by  the  payee,  and  rigns  it,  thinking  thst 
it  is  a  different  kind  of  contnct,  is  not  liable  thereon  to  an  inno- 
cent indorace  for  irahie  before  maturity,  unlcm  the  oaaker  wai 
guilty  of  laches  or  carelemnem  in  omitting  lo  aaceriain  the  tree 
nature  of  the  instnunent :  Nmik^fy,  Mtft^  46  N.  Y.  SnppL  905 
(July  s,  1897).  See  t6  Am.  L.  Rio.  Ac  Rxv.  (N.  S.)  7x4.  Ilii* 
is  not  a  new  rale  in  New  Yoik:  Brntkr,  Kemeaum,  43  Hun.  a4i 
(1887).    But  one  who  has  all  the  mcaas  of  infomwtion  at  hand, 
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and  diooMi  to  rely  npoo  the  representations  of  another  as  to  the 
mtnre  of  the  paper  which  the  former  is  signing,  b  estopped  by 
his  Dcgligence  fiom  setting  up  the  fraud  in  obuining  the  note  n 
against  a  ^tta  Jidt  purchaser  for  value  before  maturity :  Chapman 
T.  ^#1/,  56  N.  Y.  I37(i«74). 

There  is  rather  a  hopekss  conflict  of  aothoriiies  regarding 
the  liability  of  penoos  whose  names  appear  on  negotiable  instra* 
ments,  thmogh  fraud,  when  the  paper. is  in  the  hands  of  ^na  Jiift 
holden.  An  attempt  al  reconciliation  would  be  useless.  There 
are  many  cases  where  persons  have  been  induced  by  ftaudulent 
representations  to  sign  negotiable  paper,  intending  and  believing 
that  they  were  signing  some  other  form  of  contract.  There  is 
authority  for  tbe  proposhion,  that  in  the  absence  of  negligence  on 
the  pait  of -such  persons,  they  arc  not  liable,  even  though  the  paper 
come  into  the  hands  of  a  hemt  fidt  purchaser  for  value  before 
maturity:  Tayhr  yt,  AUkinsw^  54  111.  196  (1870);  Pufer  v. 
Smiih/ii  111.  397  (1871);  Amltrson-f,  Wailer^  34  Mich.  113 
(1876)  ;  Bank  v.  Lierman^  5  Neb.  247  (1876)  ;  Griffiiks  v.  AVA 
i^er»  39  Wis-  apo  (1876);  Greene.  mikU,  66  N.  W.  1046 
(Iowa,  1896).  And  this  would  seem  to  be  because  there  was  no 
contrKt  originally,  inasmuch  as  the  person  so  signing  had  no  in* 
tention  of  signing  such  a  paper :  IVaiker  v.  Efferi^  29  Wis.  194 
(1871}.  But  it  is  necessary  for  the  maker  to  show  fre^lom  from 
negligence:  Bank  y.  Stefes^  54  Iowa,  314  (1880).  However,  if 
the  fmnd  be  made  possible  by  the  negligence  or  carelessness  of 
the  maker,  he  is  liable  to  a  b0na/iJe  holder:  GarrarJr,  NaMan^ 
67  Pa.  8a  (1870)  ;  Drnt^/assy.  Afatiing,  29  Iowa,  498  (1870). 
Id  any  case,  however,  the  k^na  fide  holder  of  a  negotiable  instni- 
ment,  fiaodulent  in  its  inception,  can  recover  from  the  maker  only 
so  much  as  tbe  former  paid  for  it :  Beckhcms  v.  Bank^  as  W.  N. 
C.  (Pis.),  S3  (1888);  Oppenkeimer  v.  F.  6*  M,  Bank,  36  S.  W. 
(Tena.),  705  (1896). 

On  the  other  hand,  it  has  been  decided  that  it  is  no  defence  to 
an  action  by  a  kanafidt  holder  against  the  maker  of  a  note  that  the 
biter  was  induced  to  sign  it  by  fraud :  Broatthtni  v.  JfnMieton,  a 
W.  N.  C.  (Pte.),  393  (1876);  Bank  \.  MeCann,  11  Id.  480 
(188a)  ;  Nigksmiik  v.  Martin,  34  S.  E.  (Cfa.),  865  (1896).  Nor 
can  such  a  note  be  invalidated  in  the  hands  of  a  kana  JlJe  holder 
unless  actnal  fraud  our  be  shown  on  his  part :  Maitkews  v.  Paytkrets, 
4  Ga.  «87  (1848);  IVareesier  Bank  v.  Darekesier  Bank,  10  Cush. 
(Mass.)  488  (1853);  Crptfyy.  Grant,  36  N.  H.  S73  (1858);  Bank 
y,  H^ne^  7  Bofw.  (N.  Y.  Superior  Ct.),  543  (1861)  ;  Afagfey. 
.  Badgtr^  34  N.  Y.  947  (1866) ;  Hamittan  v.  Van^i,  34  N.  J.  L. 
187  (1870)  ;  Bank  v.  Htttriit,  34  Atl.  (N.  J.),  988  (1896).  But 
the  bolder  of  nch  a  note  has  the  burden  of  proving  his  good  faith : 
Harthmn  C$.  v.  Bank,  109  Piu  240  (1885);  Hah  v.  Skamon,  57 
HUO9  (K.  Y.)  4^  (>^)  *  f*"^'  V*  Bnriien,  56  Mo.  App.  199 
(1893);  Can^iiy.  Hmf,  31  S.  W.  (Mo.),  603  (1895):  Hodson 
V.  &i$kC9.^  40  N.  E.  (111.),  971  (1895);  PaweHty,  PameU, 
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43  Neb.  437  («»9$) ;  Thmmlii^  v.  Dmfy,  37  Vmu  (Mont),  363 
(i»95).  

.VijRXii ;  Taxatiok  ;  Equal  pRoncnoif  op  Laws.  The  United 
Sutct  (Ircntt  Court  lor  the  WeMern  District  of  Penmylvania,  per 
Achcton,  J.y  recently  declared  the  Pennaylvanin  Alien  Tax  i^w 
unconstitutional :  Frmar  v.  McC&mnay  6*  Sttrky  G».»  54  L^.  Int. 
364,  6  IMiit.  R.  555  (Aug.  a6.  1897). 

'Ilie  act  in  qucition  impoied  upon  employeis  of  alien  labofe»  a 
ux  "  at  the  rate  of  three  centi  per  day  for  eKh  day  each  of  such 
foieign-bom,  unnaturalized  male  peiions  may  be  employed**'  and 
authoriied  the  employer  to  deduct  the  amount  of  the  tax  from  the 
wagei  of  the  employee.  This  totter  provision  made  the  tax  really 
ufion  the  employee  and  not  on  the  employer:  Beits  Getp  R,  v.  /*« ., 
134  U.  S.  a3a»  939  (iS89)»  in  which  it  was  said.that  a  tax  laid  00 
a  nilroad  oorpoiation»  to  be  paid  out  of  the  interest  of  its  bonds«  ia 
a  ux  on  the  bondholder  and  not  on  the  corpomtioo.  The  caae 
thus  falls  siiuarely  under  the  Fourteenth  Amendment,  the  guanntees 
of  which  '*  extend  to  all  persona  within  the  tenritofial  juriadictiaQ  of 
the  United  States*  without  regard  to  diflerences  of  race*  color*  or 
nationality:'*  Matthews*  J.*  in  Yt€k  M^v.  lU^ms^  118 U.  &  336, 
369(i««6). 

Some  of  the  western  states  have  adopted  ingenious  methods  of 
discriminating  against  the  Chinese*  the  particular  dam  of  aliens 
especially  hated  in  the  mining  districts.  They  have  cloaked  their 
taxation  in  the  guise  of  a  lioeiae  system  for  certain  dasses  of  busineaa* 
putting  a  *'  license  "  of  %t$  on  hand  laundrymen  employing cme  or 
more  other  persons*  while  requiring  steam  laundries  to  pay  a  fee 
of  I15  only:  Siate  ex  reL  Fei  v.  Fremek^  17  MonL  54  (1895). 
The  tow  was  held  valid  because  in  terms  it  applied  to  all  nnile 
toundrymen  of  every  condition  and  nationality*  the  court  remark- 
ing: **  The  feet  that  Chinamen  are  engaged  in  the  hand-lanndnr 
busincm  is  purely  fortdtous.*'  See  this  case  in  30  L.  R.  A.  415, 
where  it  is  felly  annotated.  But  where  the  aliena  obnoxioaB  to  tbe 
legislature  have  not  engaged  in  one  kind  of  busincm  exclusively*  it 
would  seem  that  all  opportunities  for  discriminating  against  them  ia 
taxation  are  barred  by  the  Fourteenth  Amendment. 

<r«^*  a  ^  S,  F,  H.  V.  £Uit,  165  U.  S.  ISO*  165  (1897) 
dedares  that  damification  for  purpoaei  of  taxation  nrast  have  & 
reasonable  basis.  In  that  case  the  State  of  Texas  had  by  tow 
alfowed  parties  having  a  valid  ctoim  against  a  railroad  oorpontioo 
to  recover  the  amount  of  the  daim  /Ss  eMemefs  /ee$*  llus  waa 
held  an  unreasonable  discriminatioo  against  the  railroads.  In  J?. 
R.  Ttx  Cktes^  13  Fed.  711  (i88a)  a  tow-iaxiog  property  ia 
geneiml  at  a  rednctfoa  from  feoe  value,  but  aaseasing  laiea  00  idl- 
road  property  at  its  actud  worth,  waa  decided  to  be 
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DuMEsuAY  Ik)(>K  AND  Beyond  ;  Thker  Essays  In  the  Karlv  His- 

Ti»RY   OF    EN<iLAND.       By    FkEDEKIC  WiLUAM  MaITLAND,  L1«.I). 

Cambridge,  I'liivenity  Press.     Boston  :  Little,  Brown  and  Com- 
pany.    1897. 

The  importance  of  this  book  could  have  been  almost  as  well  pre- 
dicted before  as  it  can  now  be  acknowledged  after  its  appearance. 
Prof.  Maitland'^  work  in  his  iHlr^himclions  to  the  Selden  Society's 
I'ublicationa,  in  his  Pitas  0/  the  County  0/  Ghmt^ster^  in  his  edition 
of  Bracton*s  Note-hook^  and  above  all  in  his  great  work,  in  collabo- 
ration with  Professor  Pollock,  on  the  History  of  English  I  aw  before 
Edward  I.,  has  accustomed  the  whole  scholarly  world  to  the  expec- 
tation that  everything  which  he  writes  will  be  of  the  utmost  signifi- 
cance and  interest.  He  has  brought  to  bear  u|)on  the  history  of 
the  law  and  of  those  institutiom  which  lie  in  the  borderlami  between 
the  law  and  more  strictly  political,  economic,  and  social  institutions, 
a  combination  of  learning,  of  ingenious  inference  and  of  vivacious 
presentation  which  bids  fair  to  revolutionize  not  only  the  traditional 
views  upon  many  points  but  the  usual  methods  of  treatment  of  the 
whole  field.  The  task  of  the  reviewer  may  therefore  be  reduced  to 
the  effort  to  point  out  the  relations  of  Mr.  Maitland's  conclusions, 
in  some  of  their  main  points,  to  the  body  of  previous  knowledge 
and  opinion  on  the  same  subjects.  It  may  be  said  in  a  preliminary 
word  that  his  whole  argument  looks  toward  the  greater  early  free- 
dom of  the  body  of  tlM  population,  the  essentially  Teutonic  and 
tribal  basis  of  early  institutions,  and  to  the  enormous  influence  of 
political  powers  and  occurences  on  the  labric  of  society,  llien  we 
shall  select  some  two  or  three  salient  points  as  being  sufficiently 
typical  of  the  whole  work  and  as  reaching  results  to  a  large  extent 
new. 

First,  we  shaU  examine  his  theory  of  the  Domesday  manor.  &lr. 
Maitland  has  in  this  case,  to  a  certain  extent,  created  the  difficulty 
he  proceeds  to  solve.  In  the  somewhat  superficial  study  that 
Domesday  book  has  so  iar  obuined,  it  is  probable  that  the  Matiena, 
which  are  mentioned  everywhere,  have  been  generally  conceived  of 
as  being  ihe  same  as  those  of  the  thirteenth  century,  and  pictured  as 
judicial  or  agricultural  units,  according  as  the  student  was  a  lawyer 
or  an  economist  But  it  is  here  pointed  out  that  the  manor  was 
by  no  means  sjmonymous  with  the  vill,  and  the  later  definitions 
will  not  by  any  means  always  apply.  Some  manors  are  so  extensive 
tti  to  include  twenty  or  thirty  villages,  with  a  population  of  perhaps 
five  hundred  families ;  others  are  merely  the  single  (arms  of  peasant 
proprietors.  These  cannot  have  courts  of  their  own*  often  they 
have  no  freehold  tenants,  sometimes  no  customary  tenants,  fre.- 


802  BOOR  RE\*XEWS. 

quently  no  demcaie  lud ;  ao  one  after  aoother  the  later  toti  of  • 
manor  fiul  ut.  Yet  the  word  manor,  in  Domeiday  book,  ii  on- 
doubtedly  laed  as  a  technical  term, — it  had  some  geneially  recog- 
nixed  and  intended  meaning.  What  was  meant  by  a  manor  in 
ioS6?  Ptofemor  Maitland  finds  his  answer,  the  definition  of 
manor,  in  the  sphere  of  finance.  He  considers  the  Domcsdtjr 
manor  as  simply  the  hoiae  or  tenement  against  which  the  geld  or 
land  tax  was  charged,  the  unit  of  royal  taxation,  or  nther  of  the 
collection  of  the  tax.  It  may  be  a  certain  principal  centre  of  t 
whole  group  of  rills  or  the  principal  roenuage  of  a  single  vill,  in 
both  of  which  cases  the  lord  would  be  responsible  for  the  payment 
of  the  geld  of  all  the  tenants.  In  the  huter  of  the  cases  the  manor 
would  probably  be  coincident  with  the  Tillage.  On  the  other  hand, 
in  the  case  of  small  tenements  held  *<»  manois,"  they  can  make 
up  only  a  small  part  of  a  village,  so  that  in  one  village  sevenl 
Mameria  are  represented.  And  correspondingly  the  lands  making 
up  one  manor  may  be  scattered  in  several  vilb.  The  government 
simply  held  certain  penons,  lords  or  holders  of  manors,  responsible 
for  the  geld.  Such  perwns  paid  for  all  those  fisodly  dependent 
upon  them,  whether  these  penons  were  concentrated  in  one  or  in 
several  villages,,  or  scattered  among  other  persons  in  various  vil- 
bgrs.  The  connection  between  thoe  manors  of  the  eleventh  cen- 
tury and  those  of  the  thirteenth,  which  we  know  so  well  and  which 
were  so  generally  identical  with  the  vills  or  townships,  has  not  been 
worked  out ;  but  the  lines  of  its  development  are  perhaps  already 
traceable  in  the  changes  between  the  firtt  and  last  dates  given  in  the 
survey  itself,  the  time  of  King  Edward  and  1086. 

lastly,  we  wish  to  give  Mr.  l^faitUnd's  views  on  the  rise  of  the 
boroughs.  In  this  matter  he  is  most  original  and  will  probably 
meet  with  the  greatest  amount  of  antagonism  from  those  who  have 
held  a  different  theory.  His  belief  as  to  the  origin  of  the  boroughs 
is  that  it  was  distinctly  legal,  military,  intentional ;  that  the  bor- 
oughs were  created  by  the  King,  from  above,  so  to  speak ;  that 
they  did  not  grow  up  from  below  by  the  mere  gradually  increasing 
concourse  of  traden,  liascd  on  and  responding  to  economic  neceni* 
ties  and  processes.  He  supposes  that  the  boroughs  were  originally 
fortified  county  strongholds,  one  or  perhaps  more  in  each  shire; 
that  they  were  occupied  by  men  placed  there  by  the  various  thanes 
or  landholders  of  the  shire,  in  fulfilment  of  their  duty  of  providing 
a  ceruin  number  of  military  servanta,  always  armed  and  equipped. 
Subsequently  the  rigid  King's  peace  guarding  the  borough,  the 
meeting  of  its  court  three  times  a  year,  as  provided  for  in  the  lawsi 
its  possession  of  an  established  market,  all  these  things  combined  to 
make  the  boroughs,  by  the  time  the  Domesday  survey  was  taken, 
more  popukws,  ooore  varied  in  their  inteicsts,  more  commercial  and 
more  free ;  showing  the  traces  of  their  military  and  royal  origin 
only  in  indications  that  are  already  obscure  and  ambignooa.  This 
analysis  docs  not  seem  to  us  conclusive.  Under  this  theory  it  will 
V  necesnry  to  explain  how  it  is  that  in  later  centuries  such  a  con- 
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lidenbW  numWr  of  towns  are  on  the  demesne  of  other  lords  than 
the  king  ;  that  the  "customs,**  where  these  chance  to  have  lieen 
recorded,  have  such  a  slight  suggestion  of  anything  military  or  royal, 
and  that  when  the  towns  come  to  receive  charters,  it  is  the  customs, 
fianchiies,  gild  merchant,  and  exemptions  from  jurisdiction  that  are 
kgaltzcd,  no  mention  being  made  of  royal  rights  or  military  interests. 
And  3ret  his  line  of  demonstration  is  such  that  an  entirely  new  form 
of  defense  will  have  to  be  provided  by  those  who  hold  a  different 
view. 

After  all,  it  is  not  perhaps  wise  to  try  to  estimate  Professor  Mait- 
land*s  book  by  its  definite  teaching  on  individual  questions.  Dif- 
ferent opinions  will  continue  to  be  held  on  single  poinu.  What  is 
of  vastly  more  importance  is  his  method.  No  subetequent  study  of 
these  natten  can  fail  to  paruke  in  some  degree  of  the  broad,  com- 
parative examination,  the  acuteness,  the  moderation,  even  of  the 
brilliancy  of  Prof.  Maitland*s  method  of  work.  He  has  placed  the 
study  of  Domesday  and  of  the  English  institutions,  for  which  it 
ftands,  upon  an  entirely  different  and  a  far  higher  plane. 

E,  P.  C. 


A  'I'keatisr  on  the  Law  and  Pkactice  or  FoREax)^'iN(;  Mort* 
f:A<;Ks  ON  Rral  Property,  and  of  Remedies  Colij^teral 
Thereto.  With  Forms.  By  Chari.es  Hastings  Wiltsie,  of 
the  Rochester  Bar.  With  a  Supplement,  bringing  the  work 
down  to  March,  1897,  and  Additional  Chaptets  on  Mortgage 
Redemptions,  by  James  M.  Kerr,  of  the  New  York  Bar.  la 
Two  Volumes.  Vol.  H.  Rochester,  N.  Y. :  Williamson  Uw 
Book  Company.     1897. 

The  work  by  Mr.  Wiltsie  appeared  in  1889,  and  now  Mr.  Kerr 
has  underuken  to  *'  bring  it  down  to  March,  1897,"  and  has  added 
ten  chapters  on  *'  Mortgage  Redempiions." 

The  law  and  practice  respecting  foreclosure  vary  greatly  in  the 
several  states,  inasmuch  as  they  have  been  continuously  the  subject 
of  statutory  enactment.  Any  text -book,  therefore,  must  necessarily 
have  been  largely  a  convenient  digest  of  statutes  and  decisions 
lather  tbui  a  study  of  principles.  And  this  was  the  case  with  Mr. 
Wiltsie's  work,  which  was  an  extremely  intelligent  and  useful  book 
for  practical  reference.  The  present  supplement,  entitled  Volume 
II,  digests  the  decisions  since  1889  under  various  sections  corre- 
sponding to  those  of  the  original  work  and  does  nothing  more. 
There  is  the  initial  objection  to  this  method  that  it  is  inconvenient 
In  looking  up  a  point,  to  be  compelled  in  each  case  to  look  in  two 
plaoes,  but  there  b  a  more  fundamental  objection.  The  Uw  is  not 
a  dead  thing  with  accretions  from  time  to  time,  but  it  »  an  organic 
growth.  Omsequently,  the  presentation  of  the  Uw  as  it  was  in 
1889  with  an  estimate  of  its  tendencies,  followed  by  a  digest  of 
dedrions  sinee,  simply  leaves  it  to  the  prsctitionei  to  determina 
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the  pment  law.    Such  a  method  of  editing  n,  therefore,  at  once 
inconvenient  and  unactentific. 

It  it  difficult  to  undentand  the  principle  upon  which  it  based  the 
mpplementary  portion  upon  what  are  tenned  "  Mortgage  Redemp- 
tiont.'*  It  is  apparent,  that  in  any  comprehensive  survey  of  mcwt* 
gage  law,  there  is  involved  the  considemtion  of  the  development 
from  the  common  law  conception  of  a  mortgage  as  a  sale  upon  ccni- 
dition  strictly  enforced,  to  &e  equitable  doctrine  "once  a  moct- 
gage,  always  a  mortgage."  And  mortgage  foreclosnre  is  simplj 
the  method  of  vesting  in  the  mortgagee  a  title  freed  from  the  equity 
thiB  created.  There  can  properly  be  no  place  for  any  supple- 
mental chapters  upon  *'  Mortgage  Redemptions,"  since  a  knowl- 
edge of  the  right  of  the  mortgagor  to  redeem  underlies  the  whole 
sulifcct.  However,  the  author  has  under  this  head  considered  the 
subject  from  the  point  of  view  of  the  mortgagor  rather  than  that  of 
the  mortgagee,  and  has  included  a  survey  of  the  various  statutes 
giving  rights  to  a  mortgagor  to  redeem  aiter  a  so-called  foreclosure. 

C)n  the  whole,  however,  Mr.  Wiltaie's  work  was  of  the  greatest 
practical  service  to  the  practitioner,  and  Mr.  Kerr's  suppliment  will 
be  indispensable  to  those  who  have  used  the  former  work. 

C.  ^.  A,  /r. 


A  'raCATISB   ON   THB  Law  OF    BaILMBNTH,  InCIATDING  CAUUEaSi 

Innkeeprbs  and  Pledge.     By  James  Schouler,  LL.D.    Bos- 
ton :  Uttle,  Blown  &  Co.     1S97.    Third  Edition. 

ProfcMor  Schouler's  works  are  well-known  to  the  profesrioo  and 
his  readen  turn  to  his  books  with  the  confidence  that  they  will 
there  find  the  result  of  painstaking  research  and  accumte  acholar* 
ship.  This  is  enecially  true  of  his  text-book  on  Bailments,  the 
third  edition  of  which  b  before  us.  It  will  be  remembered  that  the 
author's  treatment  of  the  subject  includes  a  general  discussion  of  the 
nature  of  bailment,  of  the  various  kinds  of  "ordinary  baihnents" 
and  of  what  he  designates  as  "  Exceptional  bailments."  Under 
the  third  head  appeari  Prof.  Schouler's  concise  and  acxnrate  sum- 
mary of  the  Uw  of  common  carriers.  In  preparing  the  third 
edition,  the  author  has  added  to  this  branch  of  his  work  a  useful 
chapter  on  the  Intersute  Commerce  Act  and  the  Judicial  decisions 
which  have  been  rendered  in  connection  with  it  Thte  chapter 
makes  the  survey  of  the  subject  a  complete  one.  After  passii^  it 
in  review  before  his  mind's  eye,  the  reader  is  led  to  ask  whether 
the  special  development  of  bailment  in  the  case  of  the  carrier  has 
not,  in  modem  times,  attained  proportions  which  demand  for  Its 
treatment  a  work  aeps»te  and  distinct  from  soch  a  general  treatise 
as  this.  In  other  words,  can  the  law  relating  to  carriers  be  advan- 
tageously discussed  within  such  limits  as  Pnfeaor  Schouler  has 
been  compelled  to  set  lor  himself?  He  cannot  be  criticised  for 
answering  the  ouestioQ  in  the  affirmative,  inasmuch  as  he  has  suc- 
ceeded so  well  in  his  efforts  at  condensed  statement    At  the  same 
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time,  the  question  keeps  recurring  to  one's  mind,  and  one  is  almost 
led  to  wish  that  the  author  had  mode  a  more  searching  and  extended 
historical  investigation  of  the  general  topic  and  had  reserved  his 
diKussion  of  carriers  for  a  separate  work.  The  author  in  the  con- 
cluding paragraph  of  hn  book,  has  called  attention  to  the  contrast 
between  the  fixed  principles  which  underlie  the  general  la.w  of  bail- 
ment and  the  shifting  rules  of  decision  which  characterize  the  rapid 
development  of  the  biw  of  carriers  He  very  properly  observes 
that  those  who  compare  his  text  with  the  decisions  of  the  courts 
will  conclude  that  his  guarded  and  modified  statements  in  dealing 
with  the  latter  subject  are  due,  not  so  much  to  **a  confusion  of 
thought  in  the  writer  himself,  as  actual  uncertainty  among  the 
courts."  In  this  he  is  doubtless  right;  but  the  conclusion  gives 
point  to  the  query  whether  the  two  devetopmenu  should  not  receive 
separate  treatment.  Whatever  may  be  our  feeling  upon  this  pbint, 
we  welcome  the  appearance  of  the  third  revised  edition.  It  con- 
tains the  btest  cases  and  (as  far  as  externals  are  concerned)  is  pub- 
lished in  Uttle,  Brown  and  Company's  best  style. 

G.  fK  P. 


K   Manual   for   Notaries   Purijc,  Grneral   Convstancers, 
Commissioners,   justices,   Mayors,   Consi'LS,    Etc.,    as    to 

ACKNOWLED«:MRNr,  AFFIDAVITS,    DKKNilTIONS,   OaTHS,    PrOOFH, 

PROTE.«iTS,  Etc.,  for  each  State  and  Territory,  with  Forms  and 
Instructions.  Second  Revised  Edition.  By  Fu>rien  Oiaitquf., 
A.M.,  of  the  Cincinnati,  O.,  Bar.  Cincinnati:  'llie  Robert 
Cbtfke  Co.     1897. 

The  chief  purpose  of  this  work,  which  seems  to  occupy  a 
unique  position  in  legal  literature  of  a  purely  prKtical  character, 
is  to  supply  notaries  and  others  with  the  means  of  learning,  not 
only  what  they  are  authorised  to  do  under  the  laws  of  their  own 
states,  but  also  the  extent  of  their  authority  under  the  laws  of 
other  states,  and  the  manner  in  which  they  must  act  in  accordance 
with  such  authority.  Thus  it  is  that  the  book,  in  addition  to  being 
an  excellent  form  manual,  partakes,  in  a  measure,  of  the  character 
of  an  elementary  treatise  on  the  law  of  conveyancers  and  notaries 
public  In  addition  to  a  preliminary  chapter  on  "  General  Pro- 
visions," embracing  the  general  and  statutory  powen  of  notaries, 
their  fees,  etc.,  and  a  chapter  on  Affidavits,  Oaths,  and  Affirmations, 
there  is  an  excellent  treatment  of  the  subject  of  Depositions,  and  a 
general  survey  of  notaries'  duties  In  the  field  of  negotiable  instru- 
ments,* which  deserves  special  mention.  In  this  chapter,  Pkesent- 
nent  for  Acceptance,  Presentment  lor  Aijmicnt,  PhMesi,  Notice  of 
Dishonor,  When  Demand,  Presentment,  Protest,  and  Notice  are 
tmneoessary,  and  Statutory  Piovitiona,  as  to  Days  of  Giace,  etc., 
we  treated  in  an  admiable  manner,  and  the  whole  subject  care- 
fidly  aanotaled  with  wfefoice  to  the  iUustrative  cases.  In  the 
clorii^  chapieiB  the  anbicct  of  MMvki'  dnties  io  cmneclhrn  with 
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Kftl  citaie,  reoeivei  attcntioD.  In  genenl,  it  may  be  Mid  tfait  ^ 
dcfinitioiit  are  aocaiate,  the  anaBgenent  ooBvenieiit,  and  tl» 
typogiaphy  good.  It  ia  hoped  that  the  work  wiU  aaeel  with  ^ 
iooccai  the  peneveraiioe  of  the  author  meriti  for  it.      /.  A.  if. 

GtWERAL  DlGBST.      AMIMCAir  AND  ENCUSH,  AkNOTATSD.     NcV 

Serica.    Vol.  ill.    1S97.  Rochcaler.  N.  Y. :  The  Uwyen*  Co- 

opeiativc  PttbUriung  Co. 

In  thia  vdimie  of  the  Gcneial  Digest,  the  exoeUent  featmci  of 
the  tbrmer  namheft  are  letainedt  and  the  whole  work  improved  and 
amplified  hy  a  sjntem  of  annotation  which  partakes  of  a  dooUe 
chaiacter.  Flrrt,  the  aothoritica  telicd  upon  in  the  opinion  of  die 
ooart  in  the  cases  digested,  and  the  cases  their  critidaed,  disda* 
gttished  or  overruled,  are  cited ;  aecondly,  there  is  an  independeet 
compibtion  of  the  whole  tine  of  decisions  involved,  so  that  the  law 
is  trsced  through  its  various  stages  of  development  back  to  its 
starting  point.  The  vahie  of  this  addition  to  the  Digest  is  apparent, 
forwith  ita  aidthe  busy  practitioner  can  see  at  a  glance  whether  a 
care  b  simply  an  isohted  decision  of  no  value,  as  a  precedent,  out 
side  the  particular  Jurisdiction  of  the  coort  making  it,  or  whedicr 
it  is  fortilied  bjasulBcient  number  of  pieoedents  to  make  it  attthori* 
Utive  elsewhere.  It  is  worthy  of  note  that  the  General  Dlgert  coo- 
taina all  offidalljriepofted  creea,  as  well  as  thoM  not  to  be  oflkaattj 


reported,  and  that  this  difloenoe  b  clearly  marked  in  the 
When  the  annotatioB  hm  suiBcicatly  amtnred,  there  is  no  doubt 
thnt  the  Digest  will  be  aU  that  ita  pabUsheis  claim.  •<«  ooaspklt 
'  I  of  the  law  based  on  tbo  cnmat  caaea." 

/•  A.  M. 
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Renelicial  oodety,  49. 
Trust  for  naiaoarporalcd,  734.  ! 

CHBCKS,  309.  I 

Poitath  moriit  immm  of  oac*i  own.   AfOdi.  146^  18^ 
Ported  indorsenent,  9S3* 
In  Japan,  630. 
Not  asripimentfl,  0901 
On  particular  fhnda,  969. 
Pftyable  to  ISctltioas  pcraon,  ayo. 
Prcsenution  not  false  prateaae,  060. 
What  eonstitntc  069^ 

OTIBS. 

Uability  for  daa^t  by  nobk  644* 
CITIZENSHIP,  13s. 
CIVXX,  JUDICIAL  STATISnCS,  149. 
aVIL  SBRVICB  BaCAMDf ATIOMB,  45S- 
COOBS,  3>7. 

lBjapaa,49i,57i. 

COKB-S  DBPINITION  OF  MONOPOLY,  4«3. 
COLLAT8RAL  mHBRlTAMCB  TAX,  909^  Stf* 


INDBX.  815 

OOLLATRRAL  SECURITY. 
Pledger**  riglita,  533. 

COLLATERAL  ATTACK  ON  DBCRBB  OP  COURT,  214. 

COMIIERCE. 

iBtetsUte,  Ij8. 

COMMISSION. 

Right  of  broker,  716. 

COmiUNICATION. 

Pririleged,  147. 

COMPANIES'  ACT,  ENGLISH. 
Propotcd  unenaiiiciit,  I7i« 

COMPANIES.  ONE-MAN. 

Broderip  ▼.  Smlotmem^  164. 

COMPETENCY. 
Of  Jnror.  264. 
Of  witoeM,  147. 

COMPETITION. 

Unfair,  in  advertising,  598. 

COMPULSORY     DUPUCATION     OP    STOCK     CERTIPICATB8. 
Ariielf,  81. 

CONDITION. 

Lease,  tireach,  508^ 

CONDITIONAL  BEQUEST,  $iij. 
Wills,  177. 

CONFESSION. 

Eridenoe.  78a 

CONFIDENTIAL  COMMUNICATIONS. 
Attorney  and  client,  716. 

CONFLICT  OP  LAWS.  1K7,  191,  193,  joi,  353.  J^S.  45i»  453* 

CONSIDERATION.    St^  Conirmds, 

CONSPIRACY. 

To  injure  bnsinets,  57. 
Tmst— Right  of  action,  586. 
What  constitutes,  355. 

CONSTITUTIONAL  LAW. 

Administration  of  e«Ute  of  stt|fposcd  decedent,  643. 
Amendatonr  sututes.  327. 
Amewlnen't,  ado|)tion  of,  643. 

of  constitution.  195. 
of  repealed  statute,  144* 
Appointment  of  oHicer,  643. 
Ballot  law,  133. 

Collateral  inbcriUnce  Ux,  excmptioo  fro«n.  386. 
Conflict  of  laws,  marriage  and  divorce,  737. 


1 


•  l6  IMDBX. 

OOMSTntrriONAL  law  {CnUimmtd). 


ConiAfiictioii  of  coMtitntiottt  T'tS* 
Cootcntlmc  Ux  Mkt,  643. 

CamaliiUv*  votinx  in  cotpeiitioni,  99! 

Eicapcd  crinteal,  3J& 
BiKbt  ho«r  law,  59. 
Rlvctkm  of  officer^  49. 
Klrvrath  amtrndment,  471. 
Equal  nroCectkNi,  509. 

ExcluMon  rrom  otke— K4Uied  opialoB,  7Ji  ^^ 
RxclttWTe  riffhU,  13a 
Bxcni|AkNi  law,  193. 
KxpoiiUaio  law*.  956, 388, 41a. 
Extradition— Pricoacr  on  parol,  334. 
Pirv  from  locottiotive,  MatntOfy  iMMlity,  193. 
Fixing  ratca,  327. 
Fonncr  conviction,  19S,  330. 
Freedom  of  tpccch,  455  467. 
Grain,  rrgulation  of  slonge  chaigct,  l> 
Imiution  bntter— Statute,  193. 
Impairment  of  obligation  oroontnct,  973. 
Insolvent  bank  receiving  depoeita,  IcgiiUdoa  oa,  isa. 
Interalntc  commerce,  tab. 
Intere»t,  regulation  oC  5$5. 
Involnntarr  nerritude,  aao,  t^ 
Jury  trial— ExcNPive  damagea,  194. 
Bt— Pblicc 


Local  fielf-go%Tmment— Pbiiee  uuniBilMlnMi%  TJt  €fs> 

Minority  rrpmentation,  49. 

Mobii->Uability  dtica  for  dmnace,  644- 

Municipal  onluiance,  icanonabhtM  <<»  341* 

Natural  gia.  control  of.  66^ 

Olcomaigarine— Statute,  195. 

l\»t  office  authoritiea,  righta  in  caM  of  ftaiid,  €91. 

IVorcedinga  againat  Stale  ofiocn,  t9>* 

Searches,  nnreaionabln.  454.  79ti  797* 

A/anr  deant^  973. 

Torren*a  land  ayateni.  III.  • 

Twice  in  jeopardy,  434. 

Unequal  Uaation  of  alitna,  Soow 

Voting  ma^nca.  331. 

COMTEMPT  OF  COURT. 

Znjunctioa,  30.4x3. 
eintcrien 


Legialativc  interference,  130. 

OOMTINGBNT  FAYMBMT& 
Unry,  411* 

C01ITRACT& 

ApprendeeeUp,  391. 


Ffl^Miufc  Uqmulad  daaMges.  43** 
Ooaqidlfac  ciiiplQ9«  I»j2  kbor  ttkat  J|8^ 


INDEX. 

GONTRACTS  (Omtimmed). 

CoBftidenitioii— Guarantee  emloraemciit,  789. 

Illegal.  196. 
Moral.  778. 
CoBvey— Specific  performance,  34& 
.  Damage*— Market  price,  717. 
Speculative.  717. 
Executor,  hindin^  estate,  534. 
Factor,  const  rtiction,  328. 
Gambling,  67,  197. 
Hiring.  59. 

Illegal.  K|)ecific  perfoniianrc,  597. 
Impainiient  of  obligation,  273. 
Implied  agency,  778. 
Implied  in  law— Money  bad  and  received,  790. 

Money  paid  in  mortgage,  790. 

RestitoUoa,  defimlt,  7901. 

HUtute  or  frauda,  79a 
Inrarance— Brcacb,  condition,  fireworka»  333. 
Laltor  laws,  510. 
Lilicrty  of.  129. 
Marrieil  women,  325,  4615. 
Not  to  make  will,  147. 
Of  promdtcni,  551, 
Of  public  ofHcem,  61. 
Of  railnmda,  specific  performance,  141. 
Of  reliipous  society,  pastorate,  791. 
Of  Mr\*ice,  727, 
llace  of  making,  716. 
Railway  relief  association,  390. 
Resnikinn  for  fraud,  535. 
Restraint  of  trade,  43a 
Sub-contractors*  rights,  129. 
Tender  of  performance,  717. 
Termination  of,  778. 
( 'ttrm  X'irrs,  recovery  on,  J09. 
With  irregular  corporations,  163. 

CONTRIBUTION. 

Co-sureties,  66^  197,  7913. 
Joint  tort  feasors,  510. 
Tenants  in  common,  525. 

CONTRIBUTORY  NEGUGBNCa  6a,  aoo,  308.  269^   174,  134* 
458.  7». 

CONVENTIONS. 

Tower  of,  261. 
Rival.  54,  131,  199. 

CONVERSION. 

gnitable,  509. 
pledge,  207. 

CONVBVANCK,  FRAUDULENT. 

Husband  and  wife,  460,  514.  590.  7»»  TtJ. 

COPVRIGHT.  328. 

Infringement,  453. 


«i7 


Equ 
O?! 


Sit  nmsx. 

COftFORATIOm. 
CmsiNToM: 

Uglita.  «S9.  S87. 
Dibbctom: 

Pailnre  to  file  ivporii,  5Sy. 

Pnvil,  6|s.  7M. 

Uahility  of.  for  fliqpd  divUndi,  ifi^  A, 

Rifht  to  bold  over.  644. 
BIcctlotM.    See  MeHin^t, 
BlcctfJcHKht  co«i|MBtM  m 
ISuoofM  Mc  nt,  pi^wr  I17  tremifcrt  77^ 
Bstiiict  icrertioo,  345. 
ForeiKB,  eoatfKts  01, 474. 
PdreiKn,  ■enrioe  on.  711,  739. 
PonMtkm,  4«6.  358* 
PimhI  o«  creditort,  163,  171,  3901 

of  directuri,  645.  7»i. 
niml  dividends,  llatrilHy.  dlTcetofi»  19B. 
laeidcntft  of  irreiculiir.    Article^  18,  161. 
I— riBCC,  what  «rr  not,  soa. 
Incgnlar,  18,  161,  16s. 
Knowletlce  of,  what  comtitnte,  6«s* 
UnbilitT  of  directori  far  Ulqpd  dividtndih  V^  ^* 

Under  Icnae.  329. 

As  paftncrthip,  n,  33. 

For  pronotcrB*  nets.    Ariide^  $49, 60%  <9> 
Adoptioa  of  promoted*  act 
PonnaX  reqniaitea,  61& 
Statnte  fraoda,  617. 
.•ai.«77,6K3,657.6i»,m. 


Charter  provbiona,  35&. 
BMoppet— When  doctrine  attdkiU^  <l» 
nieKai  and  mlirm  rim  acta,  o  ' 
'  UcoTj 


RallficatkNi,  acta  capable  01, 6ia. 
What  conatitntcB,  613. 
Wben  doctrine  wplknbte,  Coy. 

AC  law,  5011. 
Mnadnfea— cnnnhitire,  158^  H4* 

Voting  moaica.  197. 

Risbt  ol;  $ia 
MnaidiMU. 

Debta,lUbimyfcr.5i9k 

Irraratar,  519. 

Liability  for  death  bj  n^  $» 

Oidiaance.  validity,  34°^  341, 3t9b 

Reorganisation,  519. 

Rcwarda  offend  bv,  I4'* 

Street  tailwaya,  sM. 

Streets,  311,  729. 

Xmpntatlon  knowledge,  501 
Interest  in  corporate  eontiMli,  $fA 
Liability  for  iliq^  dividend^  19!^  lH- 
Foirer  to  indocae  paper,  778. 
One^naa  company,  164,  sm^  27i»5ii. 


Rillhtaof 


^X' 
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GOEPORATIONS  {Coniimmeiy. 

Oisaahfttioa,  456,  558. 

Defectt  In,  aS,  ^aL 
PwtncnUp  liaWlttr.    f^  Liability, 
Poking— Tnas-MiMouri  Caw,  307.  3J9. 
FWicra«  457* 

lI«>ldinK  tloek  of  another  corpontion,  348b 
Fronoten     Sec  Liahility/or  l\omoUrt  Ads^ 

Compcntation  Troni  vendor,  644. 

Relation  to  corporatkm,  546. 
Railroads,  roredosare.  406. 

Receircr,  dirernlon.  income,  595. 

Reorganization,  343. 
Railway  relief  amocbtion,  JnriMlictioa,  oonft,  j^a 
Rcomnization,  creditor**  nghta,  587. 
RpeciSc  performance,  continnona  acta,  lean,  6S5. 
Stock,  certificatea,  compnlaory  duplication.    ArHtkt  81. 

Ownership,  457. 

Sole  owner,  nghta  of  tranafetce,  588b 

State  owner,  may  be  aned,  66a 

Worthlesa,  labe  pretense,  5901 
StRCt  rsilways,  rcKnlatioo  of,  968^  341* 
Stockhoideim,  ri|(ht  of.  649. 
Tmst  fnnd  theory,  778. 
Voting.    See  Mreitngs, 
Water  companiea,  377. 

COSTS. 

Liability  of  receiver,  791. 

COUNTY. 

LiAHiuTv: 

Hamageby  mob.  644. 
Officers'  acts,  5M. 

COURTS. 

Federal.  135. 

Jurisdiction,  United  States  Snpccme  Comt,  51. 

Small  deUora',  481,  484. 

CEOSS1NC& 

Railrood,  6i. 

COVENANTS. 

Rnnniuff  with  land,  330^  473. 
To  repair,  58,  acx|,  aia,  40a. 

CEBDIT  INSURANCa 

Ccmipntation  loss,  515. 
Conatruction  of  poUcy,  40a 

CREDITORS. 

Assignment  lor  benefit  of,  715. 
Fraud  on  by  corporation,  436^ 
General,  in  railroad  rcorgaaisation,  761. 
Of  partnership,  371. 
Preference  of,  459.  464.  SUt  S9^ 

CRIME,  ACQUISITION  OP  PROPERTY  BY.    AfHA.  n$. 


SSO  1KDBX. 

CKIMINAL  LAW. 

Rridence,  opiakm,  witMHai*  ato^ 

Kxtradition,  499^ 

Forcible  cnlrr,  aSj. 

FoTKcry.  .^94.   . 

Former  jropiinlT,  tyx 

Oiimlwhimni or crimiiialB*  prapcfty, S9I- 

lltHnicMle,  155. 
IPc-^1  arretl.  jarimlktlM,  si. 
Itijiiiirtioa  NxaiinA  ^mcxxm^  $14. 
In«iitlicicfit  indictmeiit,  71. 
Lrircrny.  fnluc  pfctenoea,  ai& 

IHfwvr  ofiltatrict  attonMy,  39a 
Primmer  on  psrole.  334. 
I*ublic  funtlft,  profit  oat  of,  107. 
Twice  in  jcopmtly,  71,  198, 454* 

DAMAGES. 

Action  for,  «|{aln«t  Stale  oOeni.  ift. 
Kxcemive,  I94«  si6> 
For  <lrath  liy  moh»  saa 
Inrrinieement  of  potent.  ptofita»  #55. 
Li<|ui«Ute«l,  penoltj,  4x3. 
Mcmniffe  of.  morter  owl  MrvaBl.  41** 
Wrmigfol  fli«MCtioa,  759, 

DBAD  nODIRS. 

IVoperty  in,  59^ 

DBATIff. 

By  inarct  Mte,  iammncc,  915. 
Ay  moll  violence,  sxv 
llv  wfuiiKfnl  nrt,  durauifei,  511. 
Moment  oC  66s. 
lYemraiplkm  oC  588. 

OBBT  OF  ANOTIIBR. 

Implied  promiM,  778.  . 

DBBTOR'S,  SMALL  COURTS,  IN  BNGLANIX    jMtdf,  40^ 
JuMiet  of  tho  Ptaoe  ia  FeoMjivMia*  4*1- 

DBCBDBNTS*  BSTATBS.  Soo  AimUMmtuns 
Fvwtn:  Thisiss  l^iiii. 
Kxcoitor**  right  to  vole  itock,  pi«yt  C44- 
SuppoMd  dceedent,  €43. 


DBCBZT. 

GoMMty  of  iMolvnt,  717. 

DBCBPTION. 

Trade-mark,  tmie-Mi 

M^Slfc 

DKLARATIONS, 

Attopod<grao.<9. 

HRCRRR. 

»M»  f«  «>ifi«rK«*.  foj. 
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DBBD. 

Ancwnt,  comtniction  of,  780^ 
Bailding  reMrictioiit  13a 
Canccllatioa  of  foncedT  453* 
Delivery,  to  Ukc  effect  at  death,  tja 
To  fictitioas  pcnon,  validi^,  51. 

OB  FACTO  CORPORATIONS..  Sec  CoffpnUioms,  161. 

DBPACLT. 

Jodgmcnt  by,  iaaolveiicj,  4^4' 

DEFECTIVE  PREMISES. 

Lemor'a  Uahility,  667. 

DBFBNXK. 

Equitable.  icfKirate  ajcrMOCBt,  7S1. 

DELEGATES. 

Adintmioo  of,  to  oonventkwa,  199. 

DELIVERY. 

Bv  carrier.  509. 

S^le.  liability  for  Iom,  79a. 

DBMURRAGB. 

Excuse  for  delay,  strike,  a6a 

DEPOSIT. 

Receipt  of,  by  insolvent  bank,  ill,  3 13,  77^ 

DEPOSITIONS. 

Federal  Courts,  750. 

DEPOSITOR. 

Forged  check,  liability  of  bank,  154. 

DBPUTY  SHERIFF. 

Dutv,  right  to  reward,  64. 
ShefilTs  liability  for  acta  oC  597. 

DESCENT. 

SUtntc  of.  In  case  of  nrardar,  117. 

DBSERTION. 

Rights  of  wife,  396.  . 

DESERTING  SEAMEN. 

Arrest  of,  a5& 
DBVISa 

To  ancsting  witncta,  333. 

Of  land  in  foidgn  jurisdiction,  909- 

DIRBCTOR& 

Failure  to  6le  report,  339^ 

Frsttd,  remedy  of  cwiwwtlon,  te* 

LiabilHy  far  illegal  dMdands,  19&. 

DISBARMENT. 

Attomcy-at-law.  190^  43*. 


•22 

DI8IMHBIIITA1IC& 
to 


maBBcnoN. 

DISTRESS. 


DISTRICT  ATTOENBT. 

Powsfff  yto* 

DIVBRSION  OP  SPROiOk  Wfj* 

DnriDBND. 

Iltafd,  diraetai«>  tUtUtIf  tar,  w^L 

DnriSION-PBHCB. 
Ugktaadair.sas. 

DIVORCB.    9mHktUmdmmdWyk, 

Alifl»BBy,j6cs4fli5.7ta 
CooiHct  Of  !•«■»  7«7.  _^ 

Deem  of  alioMoy,  mfcitMueiH  ihuimmI,  I9B* 
Wife'.  eoKMtaMot,  pngnacy,  7I» 


DOGS. 

DaoMftbj,  tiabiUlj  of  ovatr,  14s. 
Propotj  Is,  coMlitMloMlkiw.  4%  Sl^ 

DOMICILB. 

Wife*ik  IM. 

DONATIO   MORTIS  CAUSA  OF  OIIB*S  OWH  CHBCK.    ArtUk. 

DRAFT.  CHBCK.    8- N^wHwkk  Jiubummii 

DUB  PROCBSS  OP  LAW,    9m  C^mUUmika^  Um^  ta%  yS. 
DVING  DECLARATIONS.  719^ 

SASBMBNT. 

Addittood  Mrrihidfe.  AbvilnihOiid,  III. 
Ught  and  dr,  905 
Umt,  aadeat  dnd,  7S0W 

BDITOR. 

8DUCATION.  LBOAL. 

Tlwontsflit  iTSa 

BIOBT  HOUR  LAW.  7*1 
CooidtidloMlilj,  99. 

WKTION. 

Ftaai  plaoi  «r  ■■nMMHl,  99lb 
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SLBCnON. 

AdmiMioa  of  detcgntci^  199. 
BalloU,  SSf  33>*  5^ 
Ballot  Uw,  645.  &. 
Certificate  of  elccton»  54- 

Of  nomiiMlkm.  filinfr  lesd  koUday,  5& 
Cunolative  roCiog,  391. 
DiMbtlity.  645,  646- 
Dotv  or  Secretary  of  State,  131. 
Blipliility  of  candidate,  71a. 
Female  avflrai^,  tap. 
Independent  canmdatc.  54. 
Irrecislar  ballot,  331. 
MarkinK  ballot,  331.  391,  51  it  045.  M' 
Minority  representation,  49^ 
Nomination,  131. 

By  committee,  54. 

Rival  convcntiona,  54. 
Nominating  conrention,  53,  19^ 

Regularity,  fuakm,  S3. 
Of  oflkeia,  49- 
Preparation  of  ballot  52. 
Printing  ballot,  duty  of  Sccretwy  of  Slate,  5& 
Pnblic  officer.  6a. 
Qoalified  voter,  jtt. 
Ratification.  195. 
Rejection  of  ballota,  7i8w 
Witbdrawal  of  cmidtdale,  57»  I99> 

BLBCTRIC  CARS. 


Contributory  negligence,  974. 

Light  companica  not  mannfactniiBg  tutymwikum,  161. 

Escape  of  dectrkity,  €^ 
Right  to  nee  etreet,  458L 


^'^ 


BLBVATOR. 

Negligence,  51s. 

BM INENT  DOMAIN. 

Additional  eervitude,  39a. 
Land  of  married  woman,  59a. 

BMPLOYB.    SetAfasitraMdSenmifL 

Equal  protection,  conatitntionil  lav,  509. 

Intimidation  of,  without  vftolcnca,  653.  661. 

Labor  union,  compulsion,  336. 

Non-payment  ot,  509^ 

Risk,  aaaomption  ol.  7B$. 

Unlawful  procurement  of  diacha^gi^  71S. 

8NDORSEMBNT. 

»,77«^ 


-        -    -  -  ■  •  -        ■*.  a 


789^ 


BNPORCBMBNT. 

Filial  atetnto  by  coorta  of  IbieigB  JvriadicUoa,  19a. 


S24  won. 

INGIllBBRa. 

Steaai  baOen.  31^ 

BNOUSH  COMPANIES*  ACT. 

BNTRY,  PAL8B. 

0«  iMuik  deporft  dip,  1901 

■QinTABLR  AS8IGNMBNT.  f^ 
Cbcckt  and  <lffm(U.  txa. 
Conv«r»ina.  land  in  foreign  JvriidietiM^  909 
IiHcace,  MtMumtioa,  ■guciUMt,  7§tt 
KspcctMit  mterHl,  131. 
Rents.  399. 

nilt  to  mtrain  ■etioB,  719. 
Krandtilcnt  con  vey  Mioef  T'^ 
Infunccion  for  contempt,  45s 
Jurtiiilirtioa,  acts  of  paMic  offiocn,  Mi^ 

Apminenicnt  of  icntal,  4^$- 

Pull  ivlief,  aoa 

CancelUnff  fecgnd  dend,  45s. 

niftition.  971. 
Olivtraction  of  wmter  connt,  a68. 
Of  redemption,  pnrchaaer  of,  340^ 
IVrfcctiny  gift,  tmortis  ai«m,  a4& 
Plvading.  nialtiferiouMiCM,  ^7. 
Practice,  bill  to  enlarge  decree^  39^ 
Pmccoding,  to  amena  verdidt,  147* 

■QUAL  PROTBCnON. 

Coo  AKntional  law,  emplojf,  90^ 

Writ  of.  51. 

SSCROW. 

To  be  delivered  after  diatf^  tjfx 

KTOPPBL. 

Corpnntion  law,  163. 

CcK  pi  ti  ation ,  act  of  promoter,  019^ 

iX-nl  from  Knmtor  withoM  tklt,  JiSi  Uf» 

Kiitry  in  bank-book,  4&1 

Mrc6anica*  lien  waiver,  7lli|i 

MinrepreaentatiuB,  46. 

Preference  of  credttois,  499* 

BVIDBSCB. 

AdmiMdUlity  of  aMgBM^  laiartoiy,  JM^ 

CoUatenU  fact,  719. 

Confmion,  7^^ 

Confidential  commnnleUta,  n^ 

Death  by  mob,  sao. 

Depoaition,  790. 

Dying  dedantioB,  719. 
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BVIOBNCB  {CanHmmfd), 

PraiKluleiit  conTeyrace,  733. 

Hasbuid  uid  wife,  oompcUncj,  473. 

LegtslntiTe  jounul,  14a. 

Letter.  390. 

Malicious  praMcntlon,  41^ 

Of  inror.  147. 

OiMaion,  a6o. 

Privilei^  conimaiiicatioa,  147,  333. 
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MONOrOLlBS,  13^ 

CmtioB  oi;  493. 

Legudatioa  agaiiHt,  114. 

Ratnint  of  tnde,  m.  4301 

Rcatonablo  oonpaMtioo,  15. 

MORTGAGES. 

After  aoquiiod  property,  786. 

AMnnspdoo,  debt  by  graalce,  4C6. 

Building  aMOci«tioa%  foiocloMro,  3i4> 

BuaiiicM  Meets,  good  will,  7861^ 

Equity  of  redemptioii,  righto  of  pufHutmt  j4^ 

Porccloture,  iavcne  order  elie— Wo«t  4^^ 

Prioritiee,  909,  59^ 

Power  of  eele,  798. 

Redenptioa,  bar  of  limitollon,  404. 

TkuBifer  of  fixtures,  791. 
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MUNICIPAL  CORPORATIONa.    8m 

Control  of  ftreett,  729. 

LiaMIUj  iar  death  by  meh,  SM. 

OrdiMiiee,  validitj*  510. 

StreeU,  richtt  of  ahnttlag 

Reward  offered  bj,  143* 

Reculetioa  of  ■trcct  railwAya,  i€8. 

RcMombleiicM  of  ordiMBce,  340^  MS- 
MUNICIPAL  ORDINANCB. 

Freedom  of  speech,  4^* 

MURDBIL 

Of  teeUtor  bj  beneficiary,  as?* 
Effect  of  on  lUtnte  ofdcaoent,  937. 

MURDERER. 

Acquisition  of  property  by  crloM.    AtHdf,  sas- 
Made  tmttce  of  property  aeqnifed,  M7* 

MUBiaANS. 

Street,  right  of  hooieholderi  to  pwiMiw  qMit«i  rtfMl^  «73. 

NATIONAL  BANKa 
Secwity,  140. 

NATURAL  GAS,  664. 

NATURALIZATION. 

Nationality.  ^54* 
MAVXGABLB  WATERS. 

Control  by  State,  n7-  _^^ 

Righto  riparian  owner,  53s.  7%. 

NEOLIGENCE. 

Action  for  injury  canted  by  pnetfeal  jote,  59S- 
Aaaiating  pcrMw  on  train,  344* 
At  railroad  croomng,  46S. 

Safety  gatea.  6a. 
Attorney  and  client,  cause  of  adioB,  3S7* 
Breach  of  doty,  damages,  654* 
Carriers,  exemption,  469. 

In  choice  of  routea,  324. 

Contrilnitory,  7»»>  .     ^    _, 

Attempt  to  remove  electric  wires,  ioo. 

Engineer's  duty  toward  person  on  tnck,  soft. 

Passenger  alighUng  from  trsin,  374. 
On  electric  car  platform,  374* 

Qnestion  for  juiy,  S69. 
Crossing,  of  raibvad  and  electric  lattway,  996. 
Death  by,  conflict  oflaws,  453- 
Dcrricksonnulroad,79i«  _^ 

Duty  of  master  to  fence  machlnefy.  167. 
Electric  wires,  33a.  ^   ^  __^  ._  ^ 

Electric  railway,  escnpc  of  eloctridty,  643. 

Exemption  from  by  inllfDad  thwmgli  aiinmrf,  I4«i  S7>- 
Pdlow-senrant,  7*0^ 
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lolat  tort  fevaon,  sm^ 
Lradlofd  sad  tcnaat,  rmrfn,  4 
UMor'0  UabilHy  fer  defective  snariM^  i 
UaliWty  fer  kM  ortMnme.  M. 


ilUvfi  _ 

Of  curkr  for  noncy  ftolca  by,  lafb 

Of  owner  of  ticvmtor,  519. 
Of  nllraod,  dvtr  to  tfctpuKfm.  isi. 

To  ofoHde  mcMS  of  alisbtfi^  *o«  inK  IfVk 
Mdlrood  dook-raom.  loM  of  boggi^i  fa, » 

Compomet,  joiot  tort  feuon^  S>^ 
ftMMmble  we  of  Icical  right,  169. 
Recovery  for,  eoaflict  of  liwi,  155. 
ReUaoce  of  Knreat  on  maeter'e  cimi  M^ 


Scrrwit,  liiri>ilttT  of  Barter  for,  967* 
Stopping  timiflj*'^^^  ootlet,  787. 
UBgMiaed  borae,  739^ 

MOOTIABLB  IMSTRU1IBNT& 
Bm  of  esduflfe,  intereit,  777. 
ClMck^Myable  to  fictitlooe  penoa,  97a 

Whet  coiietitntca.  169. 
BqoiUbie  eMtgnineBt,  399. 
FlOTRa  endonenientt  150^ 

iS^cfu^t^io^ii^n*-  ■■■_  ^ 

ivoie,  eDoonemenc,  gomxwatitK,  00——^^  f^^       ^^^ 

Praednleiit  inceptloB,  timm/Ui  pMMM^  |im»  flP* 

Independent  promiMe,  7^ 

Indoreee  kille  "i^^^^^* 

Piouiiee  to  pey  ettorsey  8  tMn  9^p^ 
PiMer,  fwhtt  of  eodoreen,  79^ 

'    ofa««dMpiV«,9i^ 


KSontALmr  law8»  do. 

BxpeditkNi  Mnlnit  MMidl^  I 
Violatioa  of,  349. 

IfSWS  AGBKCY. 

UapnbUihed  tofriiiiMdInB,  M. 

IfSWS  DBALBRS. 

Uwofllbtl,epplkiUelo.   AHkk,ph 

WSWSPAPBR  UBBL,  409. 
PnblketloB,  cvideaci  la  I 
Reeponetbmty  of  iMipomUea,  i|» 

MBWSPAPBR. 

Whet  eoiMtltaleg,  349. 

MOMINATXON. 

By  oommHtat,  54. 

^  petition,  199. 

qr  rival  eoovcntioM,  54. 

Ontificateofdeeian»54. 

Dnty  of  Secntaiy  01  8lal9«  5^ 

Rmlari^  oC  S3. 

TSMofiiia&j^ 
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IIOIXB  PROSEQUI.  590. 
IHMfattve  under,  5^ 

MOTARY  POBUC 

Powcn  oC  coBttmpt,  389> 

MoncB. 

CoBiftnKlHv  to  cotpomiMi, 
MnCBS. 

mnsANCB. 


0IUOATION&  ^  ^^       ^ 

pMiibilltjorBcwItcia.    i4r!MflCr»t,9^ 

'     CaadidBte  for,  Ubd,  539>  ^  .^ 

locflmiwtible.  MxeptMCC  of,  5»  __  -  ^ 
UcvlciMnt-Govcmor,  ▼anncT  m  obob  or,  aw. 
Tefailii«tk«or,599^ 

•OFPICBRB. 

Appofaitment  of.  conttf tBtkwl  low,  ft^, 
ComnKMi  totwo cwporaUoB^  imfmMtm 
Mtctioii  of^«h 

Comity,  liobjltty  for  octeof.^a^ 
Dmty  ihcriff.  lewora  oaerod  ojt  OB. 
Injnnction  against.  «^  _ 
Iflcooipotible  oflkei,  oflcct,  S99> 
LiabilttT  for  paUk  nooejr^  Mt* 

Miadenieanor  in  office,  6i. 

Ptofitont  of  pablk  land%  ioj. 
RcaigDatkM  of,  ao7. 

OFFICERS  DB  FACTO. 

AppotBtacnt,  compena^ition,  699. 

OUOMAROERINB.  .. ^  ^^ 

OidtBaaeea,  mnnldpol,  imun"""*"  «t  3i^ 

ONB-XAM  COMPANIES,  i«4. 
ORPHANS*  COURT  8ALB. 
•14. 


PACKAGBS. 

Cfieti,  peiwarf  panaff,  W* 

FAMPHUrr. 

il<bei,337* 


PAftADBS. 

Mmiidpri 

PAftBHTS. 

Ritkli«r.Khool.i4S. 

PAEBNT  AKD  CBIUX 
ToftoTcSSdlwf. 

PAMBONS. 

EsigMiioB  «r  Prat,  41a 

PAKOL  TRUSTS. 
tal«id,tfb 

PAROUB. 

PiiMMn  «■•  A94t 

PARTICULAR  AVBRAGB  CLAUSB. 


PARTNBRSHIP. 

Ajceaqr.  dtmth,  7«7. 
Creditor,  oa«-ai«i  coMpiy,  tfit 
ImptMMthoritjorputatf.SM-        ^_^^    ^ 
UAUHy  of  Itwgatorliiuunwut^   WftfMi;  ate. 

PARTITION. 

JwiidlctkM  of  o^uljt  171* 

PA8BBNGBR. 

AligbUag,  174. . 
AiMitiiiir  oa  tniB,  1901 
DiMifdcrij  eoodvctoi;  409. 
On  wraog  tnin,  jBS. 
Riieht  to  cany  poekofM,  )*«• 
RejcctfcM0i;9S5* 
Wliote.474. 

PA8TORATB. 

CoatradoCrSt. 

PATBNT& 

Contritmtory  lafriafaMOtt,  yv^  194- 
laffiaaeawBt.  »Ji 

LodwOtTS;. 
lavoBtioa  by  cmployViISM. 

PATBRNITY. 

BvidMMOoCsi>- 

PAVMBNT. 

ApfWoptioHoa  ,oit  Sl9* 
lBvohnloiy»  71^ 

PSDIORB8. 

btf9^ 


INDEX.  841 

PENAL  STATUTES. 

Enfencd  in  foreigo  J«fMklioB«  if«. 

PENSION  AGENT. 

Vtlm  pf«tcnK%  647. 

PENSIONS. 

Illegal  feet,  406. 

PERCOLATING  WATERS,  tf?' 

PERFORMANCE. 

Specific  of  nilffotd  «(|imi— to,  141. 

PERPETUITIES. 

Rule  aKeiml.  147.  979>  3U*  H»f  nt> 
PERSONAL  SERVICEa 

Enforccmeiit  of,  jaS. 

PETITION 

NomiiiatioB  bj,  199. 

PETROLEUM, 

Equity  juriiAictioB,  aoa 
Watto,  nfc  tciwnt,  527. 

PHOTOGRAPHER. 

Interference  with  U|^t  end  ab,  690. 

PHYSICIAN. 

Competency  to  teMify  i^MMt  coMOit  of  pelkat,  147* 

IleKnre  of  ikiU.  406. 

ReluMl  of  bowd  to  ieeoc  certificate,  ao&, 

PLEA.  FOR  A  STATUTE,  A.    AHkU^  aj^. 

PLEADING. 

HultilarioaaBeai.  647. 

PLEDGE. 

Bill  to  redeem,  907. 

Non-delivery,  342. 

Rehypotbecation  by  broker  of  Mock*  riartioB  «f  wtJiUb  649- 

Rigbta  of  pledgor.  $n. 

PLEDGEE. 

Of  atock,  liability  m  akankolder,  341* 

KXUCE  POWER. 

Control  of  natnral  gaa,  664. 
Dcatraction  of  t<»fftTil  tnor^  j|B^ 

R?!S,«»,f„„,„  .,, 

s'leuMNn  01  ipcecnv^By" 
Reatf  iction  on  aala,  999. 

FOUCY. 

Awlgnaif  lit  of  life  inwaBCi%  sj. 
Fire  inaomnoe,  waiver  of  eoMnkat  *»• 
laanraace,  oonalnKtlott  d^  4P0w 
Void,  firawoik%  335* 
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POUTICAL  OPINION. 

Esclosioii  flhwi  offioc,  6^ 

POOLING  AGRBBMBNT. 
Knforcenent  of,  141. 
TfeUM-MiiM«ri  Cbk,  J07. 

POOR. 

OvvduuM  of.  Mgliccnee,  fCf. 

P06SIBIUTY  OP  NBW  LEGAL  OBUOAXIOMtt.    ^MMM;  t,  flw 

POST  OPPICB  AOTHORITIBa 
PiMPcr  of,  ia  caK  «r  fruid,  691. 

POWBR. 

Of  sppoiBtnieBt,  ncgltct  to  9mmdm,  MUfk 
Sole  owocr  of  itoek,  457. 
Todfai|i€«by«U1.4o& 

PRACTICAL  JOKB. 

CauM  of  action,  S93* 

PRACTICB. 

AflMUvH  of  defeace.  docaawat,  99%. 
Meral  OMrta,  dqxaitioat,  7901 
Of  nedidac,  41a. 
PUiatilTi  lUtenicat,  797. 

PRECATORY  TRUST.  409. 

PRBPBRENC8S. 

SUttttory,  iBMlvcacjr,  SM* 

PREMIUM. 

Credit  iasorance,  400. 

Infturancc,  walTer  oC  payaMaL  sol. 

Mtriiic  iaiurancc.  Ikfilitj,  164. 

Paid  with  ttolea  aioacj,  146^591. 

Payment  of,  593. 

Urary,  tmilding  aad  loaa  anodateM^  4f« 

PRB8UMFTION. 
Of  death,  588. 
Of  aioacat  of  death,  e6s. 

PRICES. 

Govcnmeat  r^galation  tt,  96. 

PRINCIPAL  AND  SURBTY. 
Bond  afaiaat  liea%  6i. 

PRINaPAL  AND  ACCESSORY,  tJ4. 

PRINCIPAL  AND  AGENT. 
Gambliag  tmaaaotioBi 
loaoraace  broker,  llab 
Liability  for  asaat'a  d. 
NewafMiper,  libel,  139, 
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PRIORITY  OP  MORTGAGB8, 109. 

PRINTER. 

UdrilHy  oTIbr  libel,  518. 

PRISONER. 

Uabilily  of  ihcriff  to  pralect,  7^ 
On  parole,  534. 

PRIVACY.  RIGHT  TO.    AtiUU,  745- 
PRIVILBGBD  COMMUNICATION. 

Ubel,  I47»  M4.  >65.  253.  S59^  403.  $^ 
PRIZE. 

Henry  M.  PhHUpt,  41a 

PROBATE. 

Joint  irill«»  3461 

PROCESS. 

Service  on  foreign  corporatloBSy  T'lt  799^ 

PROMISSORY  NOTE. 

Endonement,  guannlce,  oontldcnitioa,  789^ 
Imiependent  ptomiiet,  7a). 
Liability  of  maker,  frand,  799. 
Promitct  to  pay  attorney*!  fee,  789^ 
Rights  of  indoraera,  73a 
Tranafer  of  overdue,  719^ 

ntOMOTBR. 
Compeni 
UabiUty  for  contract  made  in  cotponit  bmm,  59t« 


Compensation  from  vendor,  644. 
*  nitty  for  contract  made  i 
»f  corporaiiooa.  345. 


for  torts,  553. 
Rclationstaip  between 

iftier  sfst,  ^49, 
Who  it^  545. 

PROPERTY.    SeeiPM/ZH^^rfy. 

Acquisition  of  title  by  crime.    Atiid$,ta$, 

Dead  bodica,  598,  755. 

Definition  of;  75a. 

In  dogB^  4d8»  53a 

Uability  of  nflrMd  for  dcatnKtioB  of  by  in,  I98> 

Rights  of  traasler.  588. 

SUtns  of  advcitiwv,  598^ 

PROSECUTING  ATTORNEY. 

Liability  to  indicbMBt  for  libd,  38. 

PROXY. 

Voting  by,  at  oorporatioa  macli^gi,  197. 

PUBLIC  PUNDa 

Liability  of  cnatodiaaB,  868. 

PUBUC  OPPICB. 
"jleof;  196k 
Tctmiiiattoo  oi;  iMOBpatlble  nOet,  399. 
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nmuc  oFPicBita. 

Bow4  of  csMiliim,  jy. 
CMMlMut  for.  IIM.  SM. 
CMUMte«r,6i. 


LlAuw  Ibr  piMk  aoMy.  41. 

Oten  ^r/f  1IV '  ijiiiinliiuiiirt,  li 
Piofita  ost  of  pabflc  tbadta  90^ 
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Owikr.  llaiMlM  or  lUmiy , «!,  4i|> 
Cootradoor  yblic  BWem^ti. 
CoatfoloraiEi^ii^Mi: 


ladcwailT  ion 

Labor  oaloaB,  jaSb 

No  boMit  ooqoliod  by  criM;  iSS. 

PBoUmr.  TRUM^lOnOMi  Om^  IBf. 

Rcbolo  voochcn,  19& 

a«teofpohHcogo».i^^ 

Spocilic  pofMnsosoo  oi  11 

v&dhjornioMori 


PUBUSHKE. 


••roFFiNa*' 

Validilj  of  oMtioa  adi^  ns. 

rapiL. 


PUBCHASBR. 

or  coolly  oTi 

PUIUI  POOD  LAW. 
Whkfcfjr.Mj. 

QOAUPIBD  PEIVIUKML 


QUAlfTUM  MBBUIT. 


OaASI  COMTRACT. 
QOnr  RHroVMBMT. 
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QTOTIBXT  VERDICT,  33$* 
mACBS. 

ftAlUtOADSw 


ColUMoa  wtth  dcctric  ctf  ,  59<* 
Oialnbirtioa.  joist  tott  ffiwib  3« 
CiwiiaK.  mSAj  jprte,  61. 
Ewplaytti>  pajrmrat  of.  509. 
Bscnptkm  Iroai  liabOitj.  mgHrtf,  5«S- 


BxprraB  wcioeuieer.  

Finoir  nicit,  lotcnttfc  CuwwuM  OommIhIo^  Slf. 
PoredaMue*  40^ 

laJcBmity  JBwmiaee.  sg.  ^^ 

LcoM.  specific  ueifiumMNCt  c— HiwwBOBl^  ofi^ 
LUMlitT  far  dninKlkNi  of  vnpntj  bj  fnb  ■ii> 
"  iorf»,  4Jy- 


rof 
llMler  ood  aenruit.  SJOk. 
Ncslfgcnce,  sMbtuv  |iMiMnm,  190^  344. 
Choice  of  fo«te,  314. 


Dctricluik  791. 

Doty  of  ticapOHcn,  'Si. 

lojoiy  to  pcnons  on  trade,  MB. 
^        Stoppiog  traio  wkk  "  jeifc,"  gil- 
PfeMnHpera.  who  are.  474- 
Rates  fend  by  RoOfood  CuiiimiwiM,  317. 
Rcccim.  divotsMM  of  fawonc,  99$. 
I  of  poMcBCcn,  S5S> 


Relief  jMaocJotioo.  roliditrof  mlfl,  141.  n^ 

Departnent,  role  of,  39''^ 
Rcoi)saaisatioo,  343^7^ 

SvRCvder  of  noona  os^  04* 
SlecpioK  car  oomaniea.  liability  for 
Strtet,  refeul  of  transfer.  I45> 
litopfiinc  of  traina,  40S. 
8«it  aicdnat  Slate  owning  stock.  Ma 
Taxation,  leiluctlon.  expense^  799" 


Traflie  association,  tnsteonibiwrtlMH  33^ 
RAILROAD  RELIEF  ASSOaATION.  141.  iTt. 
RAILROAD  RELIEF  DEPARTMENT. 

Onstim  jttrisuiction  of  OQntt,39^ 
RAILROAD  TRAFFIC  ASSOCIATION.  339^ 
RAILWAYS,  STREET.    See  Senwf  jgafftwyi. 
READING  REORGANIZATION.    ^ftfMbf^ 
REAL  PROPERTY. 

Additional  senritnde,  391. 

Adioininff  praperty  ownen^  305* 

A!iensi  rif^  to  inherit,  187,  4Si- 


Broker's  nffbt  of  coramissioa,  yiiw 

Bniklii«  icalriction,  330^ 

-       "  -'   ioffa^fBfdised.4Ss. 
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ftBAJU  PROPBRTY  {Cmiimwfd), 

Comknoatioa  of  Und  of  iMrfied  % 
CoavejFMioe  to  fictitkMt  penoot,  ja. 
Coveaaat  ninaiog  wHh  tac  knd,  47S* 

la  mb-lcaae,  s^ 

To  rrtMtr,  at  a. 
Deed  froot  mator  whkoot  title,  aeqahMM  of  tUfe  ^  j 


BMoppcl,  deed  froai  srwitor  havfag  ao  tMe.  M* 
BxpccUnt  iotcfcst,  conitablc  aMgaawattSSS. 
Fixtures,  trenafcr  witB  mortnKe,  711. 
PofecloMie,  invene  ofder  01  alieafttioa,  4tt^ 
**  Pruits  aad  leveaaet*'  of  lead,  7i|). 
Haebead  ead  wife,  postnioB.  47s. 
lahcritenoe,  right  of  aliea,  187. 
Laadlotd  end  tenaot,  ewigaaicat  ofiuwriea,  li|> 

DenKeroBs  premiiiee,  liaUllty,  337. 

Liea  on  producU,  7M3. 

Proaiiae  to  re|Mir,  UabtUtj,  337. 

Reoiovel  of  fisturee,  M4. 

Repeire,  a«KH|fftDce,  40a. 
MiaiBg  leesiea,  aiiutmum  foyeltiet,  JT. 
Mottgege,  after  aoqutretrpropctty,  78I 

AwampUoa  of  debt  by  graalM^  4fiL 

Bar  of  liaiiution,  404. 

Secaritjr  for  debt,  7a8. 
Mortnged  power  of  aele,  7a6h 
Partition,  Jurisdiction  of  c«]altgr,  tyi. 
Perpetuities,  147.  a7^  5a$. 
Posaesaioa.  399. 47*. 
Purchase  of  equity  of  redemptloa,  340^ 

Common  property,  aioftgaga  MHb  9f^ 
Quiet  eujoynient,  landlord  and  t«nn^3>^ 
Rent,  equitable  aasignmeat,  39a. 
Rental,  equity  iuriMiciion  to  appniHb  4^ 
Reversion,  extinct  oorporatioa,  343. 
Right  of  alien  to  inherit,  187,  431. 
Riparian  rights,  prescriptioa,  333. 
Rule  in  Shelley's  Case,  a39k 
Severaace  of  trees,  783. 
Streets,  right  of  abuttiag  t 
Taken  in  wife's  name,  m. 
Tenant  in  coraaKm,  coatribalioa,  sn» 
Torrens  syalcm  of  land  rtgialnlloa»  III. 
Validity  of  laad  pataat,  7^, 

RHBAT& 

Voucher,  196^ 

ftaCBIVBRS. 

Ceitificataa,  3*9^ 

Divenkm  of  iaoooM  by,  393. 

Liability  fercoal%  791. 

RSD^MPnON. 

Mortgage,  UadtatkM,jM. 
Purchaser  of,  ci|aitiy  o^  34''^ 

RBGISTRATION. 

Xorrca's  systaoi  of  laad,  ill. 
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RBLATIONSHIP. 
JttfPTif  204* 

RBUOIOUS  80CIBnE& 

CoBtnKt  of  pMloralc,  791. 

RBUOVAL  OP  WITMBSS,  iltx 

RBNT. 

AppoitkMiiimit  cit  M4* 

HBMTAU 

£qnit7,jtirMklloatoitipnhe,4^  ' 

RBNUNCIATION. 
Wills,  5*7- 

ftBORGANIZATION. 

Corpocatlom,  riglit  of  creditQt%  Si%  S^« 
or  nilrasd  compuiy,  343. 

RKPAIR. 

Covciuuit  to.  In  kttt,  5S. 

&BPORT. 

XMrccton  UXUut  to  fit,  s97* 

KBPRBSBNTATION. 
Pnmdnlent,  394. 
Uinoritjr,  49* 

UBS  JUDICATA,  7». 
RBSOLUnON. 

Joint,  UUe,  S93> 
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